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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES SUPREME COURT. 


HARTFORD LIFE INS. CO. 
vs. 


BARBER. (Two cases.) (Nos. 252, 253.)* 


1. INSURANCE—WEIGHT AND SUFFICIENCY OF EVIDENCE— 
LEVY OF ASSESSMENT. 


Where a quarterly assessment, levied by an insurance company, whose 
charter required all of its affairs to be managed and controlled by a 
board of not less than seven directors, was levied in the usual way 
adopted by the company, and tacitly sanctioned by the judgment in a 
suit by a certificate holder in behalf of all other certificate holders, 
and in the way in which quarterly mortality calls were regularly made 
for appointed dates, the jury would have been justified in finding 
that the call was made by the directors, though it did not appear that 
they went over the figures of the officers, who made it up and voted 
specifically ; it being under their management and control. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


In error to the Supreme Court of the State of Missouri. 

Two actions by Rosa Barber against the Hartford Life Insurance 
Company. Judgments for plaintiff were affirmed by the Supreme Court of 
Missouri (269 Mo. 21, 187 S. W. 867; 268 Mo. 363, 187 S. W. 874), and 
defendant brings error. Reversed. 


Ps Reet, Nov. 5 and 6, 1917. Decision rendered, Nov. 19, 1917. 38 S. C. 
ep. 54. 
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James C. Jones, of St. Louis, Mo., for Plaintiff in Error. 
Charles E. Morrow, of St. Louis, Mo., for Defendant in Error. 


Homes, J., delivered the opinion of the Court. 
These are suits upon two certificates of qualified life insurance 


issued to Frank Barber and payable at his death to his wife, the’ 


plaintiff—defendant in error here. The defense in both suits 
was the same; that Barber failed to pay a mortuary assessment 
levied on January 29, 1910, known as quarterly call No. 126, 
and that the failure avoided the policies by their terms. It set 
up further that, in a suit brought by one Dresser on behalf of 
himself and all certificate holders, including the plaintiff, m the 
Connecticut Court having jurisdiction over the defendant and 
the mortuary fund from which alone, by the contract, death losses 
were payable, it was adjudicated on March 23, 1910, that if a 
certificate holder failed to pay a mortuary assessment the com- 
pany could not pay the insurance in case of his death. 

At the trial the Connecticut judgment was offered and excluded 
and the jury were instructed that the defendant must prove that 
an assessment was made by the directors of the company and 
that it was not for a larger amount than was necessary to pay 
death losses up to that time after giving Barber credit for his 
pro rata share in the mortuary fund; that if there was money 
on hand in that fund, and unless the defendant had “so proved,” 
it could not declare the insurance forfeited on that account. This 
instruction was in the teeth of the Connecticut adjudication which 
held that it was proper and reasonable for the company to hold 
a fund collected in advance in order to enable it to pay losses 
promptly. The plaintiff recovered judgments and these were 
sustained by the Supreme Court of Missouri. 269 Mo. 21, 187 
S. W. 867. The defendant says that it was denied its consti- 
tutional rights by a failure to give due faith and credit to the 
judgment of the Connecticut Court. 

The transactions were of the class before this Court in Hart- 
ford Life Ins. Co. vs. Ibs, 237 U. S. 662, 35 Sup. Ct. 692, 59 
L. Ed. 1165, L. R. A. 1916A, 765, which arose on a similar 
contract and a failure to pay the call next after the one in 
question here. In that case the character of the business arrange- 
ments was explained and it was decided that the Dresser judgment 
binds all certificate holders of the class to which Barber belonged. 
The Missouri Court, indicating some dissatisfaction with the 
company and the judgments in Connecticut and here, sought 
to justify a different result by distinctions that seem to us 
unreal. The first is that at the end of the quarter for which 
the assessment was levied, that is on December 31, 1909, after 
deducting all losses in respect of the which the assessment 
was laid, there was still left, of the fund out of which the 
losses were paid, over $50,000, which the assessment would in- 
crease to over $375,000; that $300,000 was all that was allowed 
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by the contract “as modified by the [Connecticut] judgment” ; and 
that the assessment therefore was excessive and void. The other 
distinction attempted is that the charter requires all of the 
affairs of the company to be managed and controlled by a board 
of not less than seven directors, and that the assessment was not 
levied by the board. 

[1-3] It is obvious on the evidence that this assessment was 
levied in the usual way adopted by the company and tacitly sanc- 
tioned by the Connecticut judgment. Quarterly mortality calls 
were provided for and were regularly made in this way for the 
appointed dates. A jury would have been justified, at least, in 
finding that the call was made by the directors within the mean- 
ing of the instructions although it did not appear that the directors 
went over the figures of the officers who made it up, and voted 
it specifically. It clearly was made under the directors’ man- 
agement and control. The verdicts for the plaintiff hardly could 
have been rendered except upon the other ground opened by the 
instructions, that the assessment was for a larger amount than 
was necessary to pay death losses up to that time. Upon that 
ground the verdicts were a matter of course, and we regarded 
the reference to the directors’ part in the assessment as a make- 
weight which adds nothing to the substantial basis for the decision 
below. See Terre Haute & Indianapolis R. R. Co. vs. Indiana, 
194 U. S. 579, 589, 24 Sup. Ct. 767, 48 L. Ed. 1124. The powers 
given by the Connecticut charter are entitled to the same credit 
elsewhere as the judgment of the Connecticut Court. Supreme 
Council of the Royal Arcanum vs. Green, 237 U. S. 531, 542, 35 
Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A; 771. 

[4] As we have said the instruction was in the teeth of the 
Connecticut judgment by which under the Ibs Case the plaintiff 
was bound. The verdicts were based upon fundamental error, 
and the only real question in the case is whether it appears as 
matter of law that under correct instructions the same result 
must have been reached. The Connecticut judgment was that 
any excess in the mortuary fund above the average of the four 
preceding quarterly assessments in the Men’s Division of the 
Safety Fund Department (taken for-the purposes of these cases 
to be $300,000), shall be distributed to certificate holders in 
diminution of assessments by crediting the excess on account of 
the next ‘succeeding assessment. This contemplates a_ possible 
excess and does not limit the assessment to a sum equal to the 
difference between $300,000 and the fund on hand after deduct- 
ing the deaths that had occurred at the time when the assess- 
ment was levied, as was assumed by the Missouri Court. Deaths 
were occurring hetween the time of the levy and the time when 
so much of it as might be paid would be paid in. The assess- 
ment was for the purpose of keeping up a fund of $300,000 to 
meet deaths promptly, as they occurred. Without giving the 
figures in detail it is enough to say that it clearly appears that 
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the amount of the assessment, $322,378.48 was not in excess 
of what the subsequently rendered Connecticut judgment allowed. 
It necessarily was levied as an estimate. There was no probability 
that it would lead to even a temporary excess over $300,000, to 
be applied to the next assessment laid. We are of opinion that 
full faith and credit was not given to the Connecticut record and 
that for that reason the present judgments must be reversed. 
Judgments reversed. 


UNITED STATES DISTRICT COURT. 


D. DELAWARE. 


In rE BAIRD. (No. 291.)* 


1. INSURANCE—LIFE INSURANCE — POLICIES—ASSIGNMENT. 

A provision in a life policy that no assignment should be of any force or 
effect, unless made in writing and recorded by the company in its 
books, is intended for the protection of the company in making pay- 
ments of insurance, but does not affect the force or validity, as 
against the insured, of any contract between the insured and a third 
person as to the ultimate receipt and enjoyment of the proceeds of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 


2. INSURANCE—LIFE POLICIES—PLEDGES. 


A policy of life insurance may be validly pledged by delivery, either with 
or without a written transfer. 


(For other cases, see Insurance, Dec. Dig. § 208.) 


4. INSURANCE—LIFE POLICIES—ASSIGNMENT—EFFECT. 


Life policies declared that no assignment should be of any force or effect, 
unless in writing and recorded by the company on its books. Insured, 
who was indebted to his wife and sister, executed similar instruments, 
assigning or purporting to assign one policy to his sister and another 
to his wife. The two instruments were similar, being entitled “As- 
signment, Conditional upon Death Prior to Maturity of Policy and 
the Survival of the Assignee,” and reciting that for value received the 
insured transferred and set over to his sister (or his wife) all his 
right, title, and interest in a numbered policy, provided that the policy 
should become payable by reason of his death prior to the date when 
the endowment should have matured, and that the assignee should 
survive the insured. The insured expressly reserved the right to 
revoke the assignments at any time by filing with the company an 
instrument of revocation duly executed under his hand and seal. The 
assignments were filed with the company and recorded on its books, 
but were not delivered to the assignees. Some time thereafter the 
insured delivered to his sister the two policies; the sister executing 
a receipt, reciting the delivery of the two policies as security for his 
indebtedness to her, and also as trustee for his wife. Held that, 


* Decision rendered, June 26, 1917. 245 Fed. Rep. 504. 
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though the receipt recited that the sister and the wife were benefici- 
aries of the policies, and though the assignments were invalid as 
against the insurance company, nevertheless, between the insured and 
his wife and sister, there was a valid pledge of the policies as collat- 
eral security. 

(For other cases, see Insurance, Dec. Dig. § 211.) 


In Bankruptcy. In the matter of the bankruptcy of Robert S. Baird. 
Petition by Grace Baird and the Wilmington Trust Company, trustee in 
lunacy of Mary H. Baird, to review orders of referee. Orders set aside. 


Herbert H. Ward, of Wilmington, Del., for Claimants. 
William S. Hilles, of Wilmington, Del., for Excepting Creditors. 


Braprorp, D. J. 

Grace Baird and the Wilmington Trust Company, trustee in 
lunacy of Mary H. Baird, have petitioned for the review of certain 
orders of the referee in the matter of Robert S. Baird, bankrupt. 
The petitioner Grace Baird made and filed November 11, 1915, 
a proof of claim against the estate of the bankrupt in the sum 
of $31,500. It is alleged in the proof of claim that the petitioner 
holds as partial security for the repayment of the said debt a 
paid up policy of life insurance of the Provident Life and Trust 
Company of Philadelphia on the life of the bankrupt of the 
face value of $10,000, but of a present surrender value of about 
$7,525, issued December 19, 1902, being No. 101, 001. Exceptions 
were filed by a creditor of the bankrupt to the above proof of 
claim, in which it was in substance alleged that whatever value 
there might be in the said policy of insurance “belongs to the 
estate of the said Robert S. Baird, and not to the said Grace 
Baird,” and further, that the said policy should be assigned to 
the trustee in bankruptcy. ‘The referee, September 22, 1916, 
allowed the proof of claim made by the petitioner as an unsecured 
claim, but limited it to the sum of $16,010.42, being $14,500 
together with interest thereon until the date of the filing of the 
petition in bankruptcy; and ordered that the petitioner deliver 
or cause to be delivered to the trustee in bankruptcy as part of 
the assets of the bankrupt’s estate the said insurance policy. The 
referee failed to find that there was any pledge of the said 
policy of insurance to Grace Baird as collateral security for the 
indebtedness due to her from the bankrupt “sufficient to secure” 
to Grace Baird “the present value and benefits” of the said in- 
surance policy. It appears from the findings of the referee and 
is admitted by counsel on both sides that Grace Baird has a valid 
claim against the estate of the bankrupt for the sum of $14,500, 
with interest thereon to the date of the filing of the petition in 
bankruptcy. 

The petitioner Wilmington Trust Company, trustee for Mary 
H. Baird, made and filed December 24, 1915, a proof of claim 
against the estate of the bankrupt in the sum of $26,000, alleging 
a preferential right to the same as against general creditors as 
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representing a trust fund belonging to Mary H. Baird, and further 
alleging that the petitioner holds as partial security for the re- 
payment of the said debt a policy of life insurance of the above 
mentioned insurance company on the life of the bankrupt of the 
face value of $30,000, and of a present surrender value of about 
$19,906.76, issued August 15, 1903, being No. 105,850. Ex- 
ceptions were filed by a creditor of the bankrupt to the above 
proof of claim in which the existence of the alleged preferential 
right was denied, and it was alleged that the last mentioned policy 
of insurance did not belong to Grace Baird or Mary H. Baird, 
but that the same and any amount due thereon should be turned 
over to the trustee in bankruptcy to be administered as part of 
the bankrupt estate. It further appears from the findings of the 
referee that it was agreed by counsel on both sides that no 
preference attached or applied to the claim made by the Wilming- 
ton Trust Company, trustee for Mary H. Baird, for the sum of 
$26,000, and that its status, if a valid demand, was that of a 
general claim. The referee has found that the Wilmington Trust 
Company, as such trustee has a valid general claim against the 
estate of the bankrupt in the said sum of $26,000, amounting 
with interest to the date of the filing of the petition in bankruptcy 
io $31,078.66. The referee, however, failed to find that the life 
policy No. 105,850 had been validly pledged by the bankrupt as 
collateral security, and, as in the case of policy No. 101,001, he 
accordingly ordered that it be delivered by the Wilmington Trust 
Company, trustee as aforesaid, to the trustee in bankruptcy as 
part of the estate of the bankrupt. No exception has been taken 
to the finding by the referee of the validity of the two above 
mentioned claims of $14,500 and $26,000, with interest, as general 
claims against the bankrupt’s estate; nor has there been any peti- 
tion for review by the trustee in bankruptcy, or any creditor of 
the bankrupt. The validity of those demands as general claims, 
therefore, must be considered as admitted. The whole controversy 
in the case has in substance been narrowed to the question whether 
there was a valid pledge of the two policies of insurance or either 
of them as collateral security for the payment of the indebtedness 
of the bankrupt. 

[1-4] The bankrupt, December 19, 1902, took out a life endow- 
ment policy, being No. 101,001 of the above mentioned insurance 
company, in the sum of $10,000, payable to the bankrupt or his 
assigns December 19, 1922, provided the bankrupt should be liv- 
ing at that date, but, in the event of his death before that date, 
to his executors, administrators or assigns, within sixty days 
after due notice and satisfactory proof of death. The policy 
called for the payment to ten annual premiums, December 19, in 
each year. The bankrupt, August 13, 1903, also took out a life 
endowment policy, being No. 105,850 of the same company, in 
the sum of $30,000, payable to the bankrupt or his assigns August 
13, 1933, with a proviso and condition similar to that contained 
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in the first mentioned policy. Each of the two policies contained a 
provision that when the policy 

“becomes a claim either by maturity of the endowment or by 
prior decease of the person whose life is insured, the person 
entitled to receive it may elect to take the amount due under 
the policy at the time in one sum or have the amount paid to him 
or her in equal annual instalments for 10, 15, 20, 25 or 30 years, 
with the, further privilege of terminating the payment of the 
instalments at any subsequent anniversary of the date of the 
instalment certificate issued in place of the original policy, and 
receiving in lieu of the instalments then unpaid the equivalent on 
the basis set forth in the following table, which is calculated as 
for $10,000 insurance.” 

Each of the policies also contained a “condition” or “agree- 
ment” that :-— 

“No assignment of this policy shall be of any force or effect 
unless made in writing, and recorded by the company on its 
books.” 

This provision is intended for the protection of the insurance 
company in making payment of the insurance; but cannot affect 
the force or validity as against the assured of any contract be- 
tween the assured or his representatives or assigns and a third 
person touching the ultimate receipt and enjoyment of the in- 
surance moneys. It appears that the bankrupt signed, sealed and 
acknowledged, November 10, 1911, a paper in the following words, 
letters and figures :— 


“Assignment, Conditional upon Death Prior to Maturity of Policy, 
and the Survival of the Assignee. 

“For value reveived, I hereby transfer, assign and set over unto 
my sister, Grace Baird, and her assigns, all my right, title and 
interest in Policy of Insurance issued by The Provident Life and 
Trust Company of Philadelphia, No. 101001 dated 12th mo. 
19th 1902, and all advantages to be derived therefrom: Provided, 
the said Policy shall become payable by reason of my death 
prior to the date when the endowment would have matured; and 
Provided also that the said assignee shall then survive me, other- 
wise all right, title and interest in the said Policy is to revert to 
me, as fully as if this assignment had never been made. 

“I hereby reserve the right to revoke this assignment at any 
time during my life by filing with the Company an instrument 
of revocation duly executed under my hand and seal. 

“Witness my hand and seal, this tenth day of November, 1911. 

“The words ‘I hereby reserve the right to revoke this assign- 
ment,’ etc., inserted before signing. 

[Signed] Robert S. Baird. [Seal.] 
“Sealed and delivered in presence of 
“[Signed] Abbey Hornsby. 
“{Signed] Thomas K. Porter. 
“(Signed] Frank Sheppard.” 
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It further appears that on the same day, November 10, 1911, 
the bankrupt signed, sealed and acknowledged another paper, 
purporting to be an assignment of policy No. 105,850 to Mary 
H. Baird, his wife. This paper contained conditions similar to 
those appearing in the paper purporting to be an assignment to 
Grace Baird and certain other conditions not material to consider 
in this connection. Both of these papers, termed assignments 
merely for the purpose of identification, were filed with the in- 
surance company and recorded on its books November 13, 1911, 
and certified copies were delivered to the bankrupt and until 
July 3, 1912, were retained by him in his possession unknown to 
his sister and wife. At the time of the signing, sealing and 
acknowledgment of the assigments the bankrupt was indebted 
both to Grace Baird and to Mary H. Baird. The assignment to 
Grace Baird does not mention or suggest the idea of collateral 
security. It purports to be a conditional assignment, subject to 
revocation at pleasure, of the right to receive and enjoy the 
amount of the insurance, if the same should become payable by 
reason of the death of the bankrupt prior to the maturity of the 
same, and if his sister should survive him at the date of such 
maturity. Otherwise the assignment should have no effect. On 
its face it indicates an intention on the part of the bankrupt that 
his sister should have the benefit of only what he could not 
personally enjoy under the terms of the insurance policy, rather 
than an intention to secure the payment of his indebtedness to 
her, and thus to deprive himself of the personal enjoyment of 
any right he might have under the policy during his lifetime. 
Should the conditions of the assignment be satisfied Grace Baird 
was to receive the amount of the insurance absolutely for her 
own benefit, and not merely by way of collateral security for the 
payment of his indebtedness to her. And the instrument con- 
tained an authorization and direction to the insurance company 
in that behalf. Its purpose, so far as the rights of the company 
were to be affected, was to protect it in making settlement of the 
insurance claim. But while the paper did not on its face either 
expressly or by implication refer to the subject of collateral 
security, it is beyond question that had a delivery of the insurance 
policy been made to Grace Baird under such an instrument 
coupled with an agreement or undertaking, oral or in writing, 
between the assignor and assignee that the policy should be held 
by way of collateral security, subject to the specified conditions 
for the payment of indebtedness of the former to the latter, the 
transaction would have constituted as against the assignor a 
valid pledge of the policy as collateral security, however in- 
adequate by reason of such specified condition such security 
might prove. Similar considerations apply to the assignment by 
the bankrupt to Mary H. Baird of policy No. 105,850. Until 
July 3, 1912, neither of the assignments nor a copy was delivered 
to Grace Baird or Mary H. Baird, nor did they have any knowl- 
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edge of their execution or existence; nor until that time were 
the policies of insurance mentioned in such assignments delivered 
to them or either of them. The original assignments remained 
in the possession of the insurance company and until that time 
the copies together with the policies were retained by the bank- 
rupt. It appeared from the record of the proceedings before the 
referee as certified to this court that July 3, 1912, Grace Baird 
gave to the bankrupt a receipt as follows :— 
“July 3ra, 1912. 
“Received of my brother Robert S. Baird insurance policy 
#101,001 in the Provident Life and Trust Co. for $10,000, 
fully paid up and in which I am beneficiary as security for his 
indebtedness to me; also as Trustee for his wife, policy #105,850 
in the Provident Life and Trust Co. for $30,000, fully paid as 
security for his indebtedness to his wife Mary H. Baird, in which 
policy she is beneficiary. [Signed] Grace Baird.” 


At the time of the signing of the receipt policy No. 101,001 
together with the copy of its assignment was delivered to Grace 
Baird on her own account as collateral security, and policy No. 
105,850 t6gether, with the copy of its assignment was delivered 
to her as trustee for Mary H. Baird as collateral security. The 
receipt of July 3, 1912, indicates more than the mere fact receipt 
of the policies. It was prepared or caused to be prepared by the 
bankrupt and was given to and retained by him, and is potent 
evidence that he delivered the policies as collateral security for 
the payment of his indebtedness to his sister and wife respectively. 
It is true that there was a literal inaccuracy in the statement in 
the receipt that his sister and wife were beneficiaries in the 
policies respectively; but I attach no importance to this circum- 
stance in view of the fact that, at the same time the policies 
were delivered by the bankrupt to his sister individually and as 
trustee for his wife, the certified copies of the assignments of 
November 10, 1911, were also delivered. It was not unnatural 
in view of those assignments to refer to his sister and his wife as 
beneficiaries in the policies. There was a further inaccuracy in 
the receipt in that it referred to the two policies as being fully 
paid up, the fact being that while policy No. 101,001 was then 
fully paid up, policy No. 105,850 then lacked one annual premium 
of being so paid. This error, however, was wholly immaterial, 
the receipt clearly identifying by number the policies intended 
to be pledged as collateral security. A policy of life insurance 
may be validly pledged by delivery, either with or without a 
written transfer. Jones on Collateral Sec. § 145. The delivery 
by the bankrupt July 3, 1912, of the policies of insurance to Grace 
Baird on her own account and in trust for Mary H. Baird 
respectively was not invalidated by the provision of the bank- 
ruptcy act, as it occurred several years prior to the filing of 
the petition. The evidence excludes all idea of fraud in connec- 
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tion with such delivery of the policies. I find nothing in their 
terms or conditions to nullify the effect, as against the bankrupt, 
of a delivery of the policies in pledge as collateral security. Each 
of the policies contains various provisions that on non-compliance 
with certain conditions it shall be “null and void.” But while 
it is provided that no assignment of the policy “shall be of any 
force or effect unless made in writing, and recorded by the 
company on its books,” there is no provision expressly or by 
implication avoiding the policy for or by reason of the making of 
an assignment or pledge thereof not so recorded, or attempting 
so to do. On the assumption that an assignment or pledge of the 
insurance policies not in accordance with their conditions would 
not be valid as against the insurance company, I can perceive no 
ground on which it can be held that the bankrupt was incapacitated 
from delivering the policies to Grace Baird on her own account 
and as trustee for Mary H. Baird as collateral security for the 
payment of his indebtedness, thereby working an equitable as- 
signment of them to her for that purpose, good as between him 
and her, though invalid as between the insurance company and 
him or her. 

[5] Much stress is laid by the counsel for the trustee in bank- 
ruptcy upon the proposition that if the taking by the bankrupt of 
the receipt of July 3, 1912, and the delivery by him on that day 
Grace Baird, individually and as trustee, of the insurance policies 
together with the assignments thereof of Novembe: 10, 1911, 
were intended to have any other effect than that of those assign- 
ments, it would constitute an attempt to vary instruments in writ- 
ing by parol or oral evidence in violation of the rules of law. 
This position I deem untenable. The term “contract” is a 
misnomer as applied to either of the assignments of November 
10, 1911, when viewed as between the bankrupt and Grace Baird 
or Mary H. Baird. They were executed by the bankrupt and 
recorded on the books of the insurance company without the pro- 
curement or knowledge of ihe assignee. The assignments were not, 
nor were copies of them, delivered.to the assignees, nor had they or 
cither of them any knowledge of their execution save as derived 
from the copies handed to Grace Baird by the bankrupt together 
with the policies of insurance July 3, 1912. It is true there was 
a possibility that the assignments might have enured to the 
benefit of the assignees under and subject to the conditions and 
limitations expressed in them. But that result would not have 
been due to any contractual relation between the bankrupt and 
Grace Baird or Mary H. Baird with respect to the policies, but 
solely to the designation by the bankrupt to the insurance com- 
pany of his sister and wife as the persons to whom, subject to 
such condition and limitations, the insurance money should be 
paid, without liability on the part of the insurance company. To 
suppose that either the bankrupt or Grace Baird, with an under- 
standing of the nature and provisions of the assignments of 
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November 10, 1911, expected or intended that they should con- 
stitute the only collateral security for the payment of his in- 
debtedness to her on her own account or to her as trustee for 
Mary H. Baird is to suppose a palpable absurdity. Grace Baird 
July 3, 1912, had no possible pecuniary interest in the assignment 
of Policy No. 101,001 for the reason that the policy had then fully 
matured during his lifetime; the assignment, as before stated, 
containing the following provisos :— 

“Provided, the said policy shall become payable by reason of 
my death prior to the date when the endowment would have ma- 
tured; and provided also that the said assignee shall then sur- 
vive me, otherwise all right, title and interest in the said policy 
is " revert to me, as fully as if this assignment had never been 
made.” 

The assignment of policy No. 105,850 contained similar pro- 
visos. It is true that July 3, 1912, the later of the two policies 
had not fully matured; but it lacked the payment of only one 
annual premium, and in point of fact it fully matured during the 
lifetime of the bankrupt. It would be the height of unreason to 
attribute to the bankrupt or Grace Baird any idea that either of 
the assignments should or could be relied upon as constituting 
the only collateral security for the payment of the bankrupt’s 
indebtedness. The inevitable conclusion in this connection is 
that when the two policies were received by Grace Baird from 
the bankrupt on her own account as trustee for Mary H. Baird, 
the two assignments which had been preserved by the bankrupt 
together with the policies were incidentally handed by him to 
his sister at the time of the delivery of the policies. Had the 
assignments or either of them been deemed or intended to serve 
as collateral security, undoubtedly some reference would have 
been made in the receipt given by Grace Baird to the bankrupt 
on that occasion. But while the receipt is wholly silent upon 
that point, it expressly refers to the two policies as being re- 
ceived as collateral security. , Some of the oral evidence touch- 
ing the purpose and effect of the assignments of November 10, 
1911, and of the delivery of the policies in connection with the 
taking of the receipt for them July 3, 1912, is not unnaturally 
lacking in scientific accuracy, coming as it did from the bank- 
rupt and Grace Baird. But when considered as a whole and 
after due allowance for the absence of professional knowledge 
of the law on their part it is, I think, such as to leave no doubt 
of the correctness of the conclusions so far reached in this opinion 
relative to the giving of collateral security. The evidence of 
indebtedness of the bankrupt to Grace Baird and Mary H. 
Baird changed in form after July 3, 1912, but its indentity has 
not been affected, and it has been recognized and judicially 
established by the referee. Grace Baird holds in her own right 
her claim of $14,500, with interest, against the bankrupt and 
her equitable right, as against him, to policy No. 101,001, as 
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collateral security. The claim of Mary H. Baird for $26,000, 
with interest, against the bankrupt and her equitable right as 
against him to policy No. 105,850 as collateral security, are 
represented by the Wilmington Trust Company as her trustee in 
lunacy. 

[6] The Bankruptcy Act contains the following proviso to 
section 70a :— 

“Provided, that when any bankrupt shall have any insurance 
policy which has a cash surrender value payable to himself, his 
estate, or- personal representatives, he may, within thirty days 
after the cash surrender value has been ascertained and stated 
to the trustee by the company issuing the same, pay or secure 
to the trustee the sum so ascertained and stated, and continue to 
hold, own, and carry such policy free from the claims of the 
creditors participating in the distribution of his estate under the 
bankruptcy proceedings, siherwise the policy shall pass to the 
trustee as assets.” 

On the assumption that under the conditions of the policies 
their delivery in pledge by the bankrupt July 3, 1912, was in- 
operative as against the insurance company, such pledge did not 
avoid the policy, and I perceive no reason why the pledge was 
good as against the bankrupt by way of collateral security for 
his indebtedness, and equally as against the trustee in bank- 
ruptcy. The policies passed, subject to the provisions of section 
70a, to the trustee in bankruptcy, but subject also to the indebted- 
ness for which they had been pledged. The claimants, being unable 
to collect the surrender value of the policies from the insurance 
company, it is proper that the trustee in bankruptcy who repre- 
sents his creditors and is subject to the direction of the court in 
the administrator of the bankruptcy estate, be directed on the 
delivery to him by the claimants of the two policies for that 
purpose, to receive from the bankrupt or collect from the in- 
surance company such surrender value and apply the proceeds 
to the payment of the indebtedness of the bankrupt to them. 
Grace Baird and the Wilmington Trust Company, trustee in 
lunacy for Mary H. Baird, are each entitled to an order setting 
aside and vacating the order of the referee requiring that the 
policies of insurance held by them respectively be turned over 
to the trustee in bankruptcy as part of the bankrupt’s estate, 
and directing that the trustee in bankruptcy forthwith secure 
from the insurance company an ascertainment and statement of 
the cash surrender value of the policies held by them respectively 
as of the date of the filing of the petition in bankruptcy 
(Everett vs. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 
927, 46 L. R. A. [N. S.] 154), and providing that unless the 
bankrupt shall within thirty days next after the trustee in bank- 
ruptcy shall secure such ascertainment and statement, pay or 
secure to the trustee in bankruptcy the sum so ascertained and 
stated, to be applied toward the payment of the demands of the 
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claimants respectively, for the payment of which those policies 
were pledged as collateral security, the trustee in bankrptcy ‘shall, 
with all convenient speed, co-operate with the claimants in secur- 
ing from the insurance company the cash surrender value of the 
two policies and apply the same to the payment of the said 
claims. 

An order in accordance with this opinion may be prepared and 
submitted. 7 


+. << 


COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO. or. NEw York ET AL: 
US. 


MILES.* 


2. INSURANCE—COMPENSATION OF AGENT — MODIFICATION 
OF CONTRACT. 


Where a life insurance company agreed to advance its agent $200 a month 
on condition that he would secure insurance to the amount of $50,000 
during each ninety days, and the agent failed to perform the condi- 
tion on which the advancements were to be made, and voluntarily 
made another agreement whereby the amounts were reduced to $20 
per week, and received that amount per week until he ceased to per- 
form the contract, in the insurance company’s suit against him on 
his notes the chancellor properly denied him any relief upon his claim 
that the $200 a month he was to receive was salary and that he had 
not been paid. 


(For other cases, see Insurace, Dec. Dig. § 84[1].) 


3. INSURANCE—AGENT’S CONTRACT—DAMAGES FOR GIVING 
UP OTHER BUSINESS. 


In a life insurance company’s suit on notes against its agent covering ad- 
vances made and not earned, the contract between them having obli- 
gated the agent to devote his entire time to performance of his con- 
tract with the company, the agent’s set-off for damages on account of 
giving up his fire insurance business at the instance of plaintiff com- 
pany was properly denied. 

(For other cases, see Insurance, Dec. Dig. § 74.) 


Appeal from Circuit Court, Logan County. 

Suit by the Mutual Life Insurance Company of New York and an- 
other against J. B. Miles. From the judgment, plaintiffs appeal, and de- 
fendant cross-appeals. Judgment reversed in part, otherwise affirmed on 
the appeal and cross-appeal, and cause remanded for proceedings con- 
sistent with the opinion. 


Browder & Browder, of Russellville, and Grubbs & Grubbs, of Louis- 
ville, for Appellants. 
S. R. Crewdson, of Russellville, for Appellee. 


* Decision rendered, Nov. 16, 1917. 198 S. W. Rep. 30. 
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Hurt, J. 

The appellant Mutual Life Insurance Company of New York, 
and A. P. Ballou, its manager, who sued for its benefit, joined 
in the petition against the appellee, J. B. Miles, and sought to 
recover of him two sums of money. One was evidenced by the 
promissory note of the appellee for the sum of $450, with interest 
from March 15, 1915, and which was executed by the appellee 
to the appellant A. P. Ballou, who was manager of his coappellant. 
The other sum sought to be recovered was the sum of $208.26, 
with interest from the lst day of May, 1915, which was alleged 
to be the net premium due upon a life insurance policy, which 
was issued to one Riker by the appellant, and which the appellee, 
as the agent of appellant, collected from Riker and appropriated 
to his own use. The entire premium collected by appellee from 
Riker was $260.33, of which amount he was entitled, as a com- 
mission, to the sum of $52.07. 

The appellee, by his answer, which he also made a set-off and 
counterclaim against the appellant, admitted the receipt of the 
$208,26 item, claimed in the petition, and further alleged that 
his contract to work as the agent of appellant began on the 
2lst day of December, 1914, and was to continue for one year 
thereafter, and that under the contract he was to have a com- 
mission of 50 per centum to 7 per centum of the first premiums 
on all policies of insurance sold by him for the appellants, ac- 
cording to the grade of the policy, and a commission on renewals 
from the first to the fourth of 12 per cent on the first two re- 
newals, and in some instances 6 per cent on a fourth renewal, 
and that a part of the contract was that the appellant was: to 
advance to him the sum of $200 per month, and was furthermore 
to receive the sum of $3 per thousand on all insurance secured 
by his subagents for the appellants and that his subagents had 
secured for appellant $77,000 of insurance, and for which 
he was entitled to receive the sum of $222. He also claimed 
$2,000 in damages, on account of fire insurance business which 
he had and which he claimed that appellants caused hjm to give 
up and lose. He claimed that appellants were due him, upon the 
contract to advance $200 per month, the sum of $2,400, and 
$2,000 damages for the loss of his fire insurance business, and 
$222 on account of insurance written by his subagents, making 
in all a set-off and counterclaim to the amount of $3,737.67 over 
and above the amount of the note and item of $208.26 sued upon. 
Thereafter he filed an amended answer, in which he averred that 
the note sued on was without consideration and was given as a 
mere accomodation paper to the appellant Ballou to enable him 
to make a settlement with his company, but it was never intended 
by either of them that the note should ever be paid. 

The appellants, by replies, simply traversed all the allegations 
of the answer, set-off and counterclaim, and the amended answer. 
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The action was transferred from the ordinary to the equity side 
of the docket of the court, upon motion, and the proof was taken 
by depositions, and the action tried and disposed of as an equitable 
one. The appellee did not make any claim in his pleadings that 
there were any commissions due him upon any insurance which 
he had secured and written for appellants, and it will be observed 
that he made no claim to having paid any part of the note sued 
on, nor of the item of $208.26 sued for, but pleaded his failure 
to receive the advancements and the alleged $3 per thousand on 
the insurance written by his subagents, and the damages on 
account of his fire insurance business, as a counterclaim and set- 
off to the matters pleaded in the petition. 

The court adjudged that the appellants should recover upon 
the note sued on, and also the $208.26 item, but adjudged that 
these sums should be credited by the sum of $425.25, of com- 
missions, to which the appellee was entitled upon the su | 
$31,500 of insurance which the court found was written by ap- 
pellee as the agent for appellant, and the further sum of $94.50 
which was sum of $3 per thousand for the $31,500 of insurance 
written by appellee, and the further credit of $28.50, which was 
the sum total of the sum of $3 per thousand upon each $1,000 of 
insurance written by the cubagents of appellee. The apellee’s 
counterclaim for $2,400, on account of the advancements to which 
he claimed that he was entitled, was denied by the court, as well 
as the set-off of $2,000 damages on account of the alleged loss 
of the profits of his fire insurance business. To so much of the 
judgment as allowed the appellee credits of $425.25, and $94.50, 
and $28.50, making in the aggregate $548.25, the appellants ex- 
cepted; and to all of the judgment denying appellee’s right of 
recovery for the $2,400 and $2,000 items claimed by him, and 
refusing to allow him furtlier credits, which he alleged he claimed 
in his answer, the appellee excepted. 

From the judgment the appellants have appealed, and the ap- 
pellee has taken a cross-appeal. 

[1] (a) There having been no exception taken to the judg- 
ment, rendered in favor of appellants, for the $450, with its 
interest, evidenced by the promissory note of appellee, and the 
$208.26, premium collected and retained by him, there i is no reason 
to disturb the judgment to that extent. 

[2] (b) The issue was made in the pleadings as to the claim 
vf appellee to recover on his counterclaim the sum of $2,400 
which he claimed he was entitled to receice, at the rate of $200: 
per month as advancements, and it is presumed that the parties 
fully prepared the case for trial upon that issue to the extent 
they desired. The evidence shows that the promise of the ad- 
vancements was predicated upon the condition that the appellee 
would secure insurance for the appellants to the amount of $50,000: 
during each 90 days of the term of his contract. Commenced to 
work at the date of his contract, and continued until the Ist of 

Vol. LI—2. 
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July of the next year, when he notified the appellants of his 
purpose to quit, and thereafter ceased to work under the contract. 
It does not appear that he was required to quit by the appellants, 
or that any failure on the part of them to perform their obligatic ..s 
justified his quitting the employment. He was advanced $200 
during the month of January, the same sum during the month 
of February, and in the month of March was advanced the sum 
of $50, and for these sums he executed the note sued on. The 
proof fails to show that he secured the $50,000 of insurance for 
appellants during any 90 days that he continued in their em- 
ployment. It is further shown, without contradiction, that, at 
the time the note sued on was executed, the agreement to make 
the advancement of $200 per month was changed by agreement 
of the parties, and, instead of that sum, it was then agreed that 
the appellants should advance to him the sum of $20 per week 
for his traveling expenses after that time, and he admits that 
after that time and until he quit the employment he received that 
sum from them for his expenses. It is difficult to understand 
upon what ground appellee bases his claim to recover a sum equal 
to the advancements which he claims that he ought to have 
received. He claims, however, that it was a salary which he 
was to be paid; but all the evidence shows that this claim is 
groundless, and that the advancements were simply sums 
promised by the appellants to assist him, and were to be 
repaid to them out of the commissions earned by him in the busi- 
ness. As he failed to perform the conditions upon which the ad- 
vancements were to be made, and voluntarily entered into another 
agreement, by which the amounts were reduced to $20 per week, 
and received that amount until he ceased to perform the contract 
of his employment, and furthermore he does not allege or prove 
any damages which resulted to him from his failure to receive 
the advancement of $200 per month, the chancellor properly denied 
him any relief upon that claim. 

[3] (c) It seems from the terms of the contract on file that 
the appellee was to devote his entire time to the performance 
of his contract with the appellants. He was engaged, as the 
agent of several fire insurance companies, when he entered into 
the contract with appellants, and thereafter retained the business, 
except that he employed two person to do the work necessary in 
the business. After two months or more, the appellant’s manager 
made complaint to apellee of the fact that he was conducting 
the fire insurance business, and not devoting all of his time 
to the performance of his contract, when the appellee disposed 
of the fire insurance business. The proof does not show that 
appellee was making, or would have made, any profits from his 
fire insurance business, conducted as it was, and was engaged in 
it contrary to the stipulations of his contract with the appellants, 
and voluntarily disposed of it, because he preferred the contract 
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with appellants, and hence his set-off for damages on account 
of his fire insurance business was properly denied. 

[4,5] (d) The appellee, by his pleadings, did not claim that 
there were any commissions due him for insurance written by him 
for appellants, and did not seek any recovery against appellants 
on account of any claim that any commissions to which he was 
entitled had not been paid to him. Neither did he make any 
claim to the $3 per thousand for insurance procured and written 
by himself for appellants, or that any part of the sum to which 
the $3 per thousand upon the insurance written by him would 
amount to had not been reczived by him. Hence there was no issue 
made between the parties as to the item of commissions or the 
item of $3 per thousand upon insurance written by the appellee, nor 
was there any issue made in the pleadings as to his right to receive 
$3 per thousand in addition to his commissions upon insurance writ- 
ten by him. The appellants, relying upon the state of the plead- 
ings, as they were justified in doing, do not seem to have en- 
tered into the taking of any proof upon the question as to whether 
or not any commissions were yet due to appellee, and they were 
justified in failing to demonstrate whether or not the appellee had 
been paid the $3 per thousand upon insurance secured by appellee, 
if he was entitled to same, as he did not claim any such indebted- 
ness to him in his answer, set-off, or counterclaim. The only 
claim made in the answer and counterclaim for the $3 per 
thousand, to be paid to him, was an averment that he was to re- 
ceive such sum upon insurance written by his subagents. A 
litigant is not required to prepare his defense against a claim 
which his adversary does not assert in his pleadings and does not 
seek to recover of him. ‘This is not a state of case where the 
parties have voluntarily tried the case as though issues had been 
made, and are therefore now precluded from objecting to the court 
treating it in the same way, as the evidence taken was all com- 
petent in a way, and relevant upon the issues which the pleadings 
did make. The appellee claims that the amount of unpaid com- 
missions very greatly exceeds the sum of $425.25, the amount 
allowed by the court, and that the additional amount of $3 per 
thousand, to which he is entitled and which has not been paid, 
exceeds the $94.50 allowed by the court upon that item; but under 
the state of the pleadings the court should not have rendered any 
judgment for the commissions nor the $94.50 item. Hence the 
judgment to that extent must be reversed upon the appeal, but in 
all other things it is affirmed upon the appeal and cross-appeal. 

To ascertain.the sum of the commissions, if anything, to which 
the appellee is entitled, would involve a showing of the amount of 
insurance secured by appellee for appellant, either alone or jointly 
with other agents, and in the latter instance the portion of the 
commissions to which he was entitled; the character of policy 
and the percentum of the premium to which he was entitled, as 
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commission, and, if he can show himself entitled, under his con- 
tract, to $3 per thousand upon the insurance secured by him for 
appellants, this would, also, involve the amount of such insurance. 
To ascertain the amount of recovery to which he will be entitled 
on account of commissions and the $3 per thousand, claimed by 
him, upon the insurance secured by him, it will be necessary to 
ascertain whether he has already been paid these commissions 
and sums for overwriting, or what amounts he retained or has 
been properly credited by, if any. By the terms of the contract, 
he was not entiled to a commission upon renewals, unless he was 
in the employment of the appellant at the time of the payment of 
the renewals. Inasmuch as confusion seems to have arisen as 
to the rights of the appellee, under the pleadings, when the cause 
is returned to the court below, the appellee, if he desires to do so, 
should be permitted to amend his pleadings, and the parties to 
make an issue as to the commissions due appellee, if any, as well 
as to his right to the sum of $3 per thousand upon the insurance 
secured by him, and whether it had been paid to him, and after a 
reference, under a proper order, to a commissioner, to credit the 
judgment against appellee by the sums found to be due him, if any. 

The cause is now remanded for proceedings consistent with 
this opinion. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


McDONOUGH 
US. 


METROPOLITAN LIFE INS. CO.* 


1. INSURANCE— LIFE INSURANCE—ACTION ON POLICY— 
PRIMA FACIE CASE FOR JURY. 


In an action on a policy on the life of plaintiff’s husband, plaintiff’s evi- 
dence held to make out a prima facie case, entitling her to go to the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


2. INSURANCE—MISREPRESENTATIONS OR FALSE WARRAN- 
TIES—BURDEN OF PROOF. 


Under St. 1907, c. 576, § 21, providing that no oral or written misrepre- 
sentation or warranty, made in the negotiation of a contract or policy 
of insurance by the assured, or in his behalf, shall be deemed material, 
or defeat or avoid the policy, or prevent its attaching, unless made 
with actual intent to deceive, or unless the matter misrepresented or 
made a warranty increased the risk of loss, the burden of proving the 


* Decision rendered, Nov. 27, 1917. 117 N. E. Rep. 836. 
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intent to deceive, or that the risk of loss was increased, rests on the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—LIFE INSURANCE — MISREPRESENTATIONS 
AND FALSE WARRANTIES—INTENT TO DECEIVE—QUES- 
TION FOR JURY. 


In a wife’s action on a policy on the life of her husband, the insurer de- 
fending on the ground of misrepresentations and false warranties, 
made with intent to deceive or increasing the risk of loss, whether 
the misrepresentations or warranties were made with intent to deceive, 
or were such as to increase the risk of loss, held a question of fact for 
the jury on all the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


5. INSURANCE — MISREPRESENTATIONS AND FALSE WAR- 
RANTIES—EXISTENCE OF DISEASE—QUESTION FOR JURY. 


In a wife’s action on her husband’s life policy, the insurer setting up the 
affirmative defense of misrepresentations or false warranties, made 
with intent to deceive or increasing the risk of loss, whether the hus- 
band actually had cancer or cancerous tumor, when the policy was 
issued, held a question of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Report from Superior Court, Suffolk County; John F. Brown, Judge. 

Action by Mary T. McDonough against the Metropolitan Life Insur- 
ance Company. Directed verdict for defendant and case reported to the 
Supreme Judicial Court. Judgment ordered to be entered for plaintiff in 
a certain sum, with interest. 


Francis R. Mullin and Paul F. Spain, both of Boston, for Plaintiff. 
Butler, Cox, Murchie & Bacon and William P. Kelley, all of Boston, 
for Defendant. 
Ruce, C. J. 

This is an action of contract brought by the beneficiary to re- 
cover the amount of a policy of insurance issued by the de- 
fendant upon the life of her husband. The plaintiff offered in 
evidence the policy of insurance and the proofs of death. There 
was testimony to the effect that the insured appeared to be a 
healthy man on March 3, 1915, the date of the policy; that, being 
in some pain, in the previous November he went to the Carney 
hospital, where an operation was performed; that a mistaken 
diagnosis of his case then was made; “that they cut the man 
open and sewed him right up again;” that “he took ether badly 
and they stopped the operation and allowed him to come out of 
the ether”; and that on his return from the hospital he said that 
there “they operated upon him and they couldn’t find anything the 
matter with him.” 

[1] The plaintiff on this evidence made out a prima facie case 
and was entitled to go to the jury if nothing more appeared. 

There was evidence introduced by the defendant from the 
hospital surgeons to the effect that the insured came to the hos- 
pital in November, 1914, and an exploratory operation was per- 
formed on him; that the ether affected him so badly that they 
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had to stop, and that at that time in their opinion there was un- 
doubtedly a cancer, a cancerous growth, or a cancerous tumor on 
the cecum; that on March 24, 1915, a second operation was per- 
formed and the tumor was found to have increased in size; on 
account of its condition, no attempt was made to remove it but 
another operation, a suture of the intestine, was performed and 
he died four days later; and that in their opinion he had a can- 
cerous growth on the date of the policy and was not then a sound, 
healthy man. There was also testimony from one of these sur- 
geons that— 


“he never told the insured what the matter was with him after 
the November operation; that the man had symptoms that in- 
dicated the existence of other things rather than a malignant 
tumor of the intestines; that a man might have chronic inflam- 
mation down there and live indefinitely, and: that chronic inflam- 
mation would produce many of the symptoms that were found in 
this case. * * * The only positive way of determining the 
existence of a malignant tumor is by a microscopic examination, 
but that no such examination was had in this case, and except for 
that it is purely a matter of opinion of the different doctors based 
upon the symptoms that they have before them.” 

In his application for this policy, dated February 28, 1915, the 
insured stated :— 

“IT have never had * * * cancer orothertumor. * * * 
I am now in good health, * * * I have never been under 
treatment in any * * * hospital” 
—and that he had last been treated by a physician twenty-one 
years before for measles. It was a term of the policy that :— 


“All statements made by the insured shall in the absence of 
fraud, be deemed representations and not warranties.” 


It is provided by St. 1907, c. 576, § 21, that :— 


“No oral or written misrepresentation of warranty made in the 
negotiation of a contract or policy of insurance by the assured or 
in his behalf shall be deemed material or defeat or avoid the policy 
or prevent its attaching unless such misrepresentation or war- 
ranty is made with actual intent to deceive, or unless the matter 
misrepresented or made a warranty increased the risk of loss.” 


[2,3] It is not enough under this statute to prevent recovery 
that there have been misrepresentations. It must also appear 
that either they were made with intent to deceive or that the 
falsities in them increased the risk of loss. That is an affirm- 
ative defense. The burden of proving that defense and thereby 
defeating recovery on the policy rests on the defendant. Barker 
vs. Metropolitan Life Insurance Co., 198 Mass. 375, 84 N. E. 490; 
Collins vs. Casualty Co. of America, 224 Mass. 327, 331, 112 
N. E. 634, L. R. A. 1916E, 1203. It is rarely that it can be ruled 
as matter of law that burden of proof has been sustained. This 
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is especially true when the attempt to sustain that burden rests 
upon oral testimony introduced by the party upon whom the 
burden rests, and upon inferences from circumstances. Brusseau 
vs. N. Y., N. H. & H. R. Co., 187 Mass. 84, 72 N. E. 348; Kel- 
sall vs. N. Y., N. H. & H. R. Co., 196 Mass. 554, 556, 82 N. E. 
874; La Fond vs. B. & M. R. R., 208 Mass, 451-456, 94 N. E. 
693.; Worcester Color Co. vs. Henry Woods Sons Co., 209 
Mass. 105, 110, 95 N. E. 392; Wood vs. Blanchard, 212 Mass. 53, 
56, 98 N. E. 616; Leary -vs. William G. Webber Co., 210 Mass. 
68, 74, 96 N. E. 136; Phillips vs. Eldredge, 221 Mass. 103, 104, 
108 N. E. 909. Although there are exceptions to this general rule 
(see for example Debbins vs. O. C. R. Co., 154 Mass. 402, 28 
N. E. 274; Emery vs. B. & M. R. R., 173 Mass. 136, 53 N. E. 
278; International Text-Book Co. vs. Martin, 221 Mass. 1, 8, 
108 N. E. 469; Fall River vs. Aétna Insurance Co., 219 Mass. 
‘454, 457, 107 N. E. 367. Kerrigan vs. Commercial Brewing Co., 
216 Mass, 306, 103 N. E. 911; Dean vs. Boston Elevated Ry. Co., 
217 Mass. 495—498, 105 N. E. 616) the case at bar is not one of 
them. It falls within the general rule. It may be taken on this 
record to have been not open to doubt that the insured had been 
at a hospital and had been attended by a physician, and that the 
statements in his application to the contrary were not true. But 
it is not certain'as matter of law that these misstatements were 
made by him in bad faith or that necessarily they increased the 
risk, and if neither of these facts was proved, recovery was not 
necessarily defeated. Whether they were or not on all the evi- 
dence was a question of fact. 


[4] If the opinions expressed in the testimony of. the hospital 
surgeons were accepted as true, manifestly the risk of loss was 
increased materially by misrepresentations made by the insured 
in his application. If it had been conceded that these opinions 
were in accordance with the facts, or if the trial had proceeded on 
the basis that they were correct, then it could rightly have been 
ruled that the defense had been made out. Cancer or cancerous 
growth or cancerous tumor is a disease of such gravity that it is 
at present commonly recognized as having a tendency to shorten 
the life of one suffering from it. Rainger vs. Boston Mutual Life 
Association, 167 Mass. 199, 44 N. E. 1088; Brown vs. Greenfield 
Life Association, 172 Mass. 498, 503, 53. N. E. 129; Kidder vs. 
Order of Golden Cross, 192 Mass. 326, 334, 78 N. E. 469. 

[5-7] But it does not appear that the trial proceeded upon the 
footing that the insured actually had that disease at the time the 
policy was issued. That was not conceded. Whether he did or 
not, therefore, was a question of fact, and ought to have been 
submitted to the jury. On the record the evidence appears to be 
strong that he had that disease. The single circumstance that 
it was uncontradicted is not enough to compel belief in its ac- 
curacy. Still the jury may have discredited the opinions expressed 





24 Insurance Law Journal, Vol, 51. [Jan., 1918. 


by the surgeons. Lindenbaum vs. N. Y., N. H. & H. R. R., 197 
Mass. 314, 323, 84 N. E. 129. In this respect the case is dis- 
tinguishable from Holden vs. Metropolitan Life Insurance Co., 
188 Mass. 213, 74 N. E. 337, where evidence was necessarily 
taken as true or conceded. Even though the presiding judge may 
have felt that the evidence establishing the fact that the insured 
had the disease was so overwhelming that a verdict disregarding 
it ought not to be permitted to stand, still it was his duty to 
submit this question of fact to the jury. Niland vs. Boston 
elevated Railway, 208 Mass. 476, 94 N. E. 703; Wynn vs. 
Provident Life & Trust Co., 206 N. Y. 701, 99 N. E. 800. 

It follows that the ruling directing a verdict for the defendant 
was wrong. In accordance with the terms of the report, judg- 
ment is to be entered for the plaintiff in the sum of $482.54, with 
interest from April 1, 1915. 

So ordered. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


BECKER 
vs. 


CLARK.* 


1. INSURANCE—LIFE INSURANCE—ASSIGNMENT—A M OUN T 
OF RECOVERY. 

Where insured stated in his application that another’s insurable interest 
was to secure financial obligations to be incurred for the amount of the 
policy, $5,000, and assigned the policy as the creditor's “interest may 
appear,” the assignee could recover only such amount as remained due 
and owing to her at the death of the insured. 


(For other cases see Insurance, Dec. Dig. § 213.) 


2. INSURANCE—LIFE INSURANCE — RECOVERY BY ASSIGNEE 
—BURDEN OF PROOF. 


In such case the burden of proving the amount due was upon the assignee. 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 


4. INSURANCE—RECOVERY BY ASSIGNEE—SUFFICIENCY OF 
EVIDENCE. 

A finding that during the lifetime of the insured the assignee of the Policy 
advanced to or for him moneys, which remained due and owing to 
the assignee at the death of the insured, was broader than the evi- 
dence warranted, where the insured in his application stated that the 
policy was “to secure financial obligation to be incurred for like 
amount,” as it might be inferred from such finding that the assignment 


* Decision rendered, Nov. 23, 1917. 167 N. Y. Supp. 602. 
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was given to secure all advances made at any time during the lifetime 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Clarke, P. J., and Smith, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Louisa M. Becker against the Union Central Life Insurance 
Company, with Osroe A. Clark, as administrator, etc., impleaded. Judg- 
ment for plaintiff for $5,070.85, after a trial before the court without a 
jury, and the administrator appeals. Reversed, and new trial ordered. 


Argued before Clarke, P. J., and Scott, Smith, Davis, and Shearn, JJ. 


Robert Ramsey, of New York City, for Appellant. 
Sol Tekulsky, of New York City, for Respondent. 


Davis, J. 

The action was brought against the Union Central Life In- 
surance Company ofi a policy for $5,000 on the life of Clark O. 
Simpson, payable to his estate. The plaintiff claimed under a 
written assignment executed by the assured. The administrator 
of the deceased, having made claim to the policy, was impleaded, 
and the money was paid into court, and the contest is now be- 
tween Miss Becker, the assignee of the policy, and the adminis- 
trator of the assured. 

The policy is dated April 20, 1915. The assignment is dated 
April 30, 1915. In the supplemental complaint it is alleged that 
on the 30th day of April, 1915, the assured duly assigned to the 
plaintiff the said policy as her interest may appear, and that the 
assured duly delivered the policy, with the assignment attached, 
for a good and valuable consideration advanced to or for the 
assured by plaintiff, and to secure repayment to the plaintiff of 
and all moneys advanced by her to or for the assured. The 
complaint also alleges that the plaintiff advanced to assured $5,000 
and upwards, which sum was due and owing to her at the time 
of the death of the assured, on or about July 19, 1915. These 
allegations were denied in the answer, and judgment was de- 
manded, dismissing the complaint, and for the payment to the de- 
fendant of the money deposited in court. 

The learned court at Special Term found the fact of the delivery 
of the assignment and the policy to the plaintiff, as her interest 
might appear, as security for the repayment of advances. But 
the court did not find that $5,000 of those alleged advances re- 
mained due at the death of the assured. It made no finding as to 
a specific amount. The nearest approach to such a finding is the 
third :— 

“That during the lifetime of the assured the plaintiff advanced 
to or for him moneys, which remained due and owing to her at 
the time of the death of the insured.” 

However, the court rendered judgment in favor of the plaintiff 
for the full amount of the policy. In our opinion, the judgment 
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has no support in the findings of the learned court, and for that 
reason it should be reversed. 

[1, 2] The assignment upon which this action is brought was 
given and received as collateral security for the repayment to the 
plaintiff of money to be advanced to the assured. The assign- 
ment is on the printed form furnished by the company. At the 
top of the instrument is an instruction to use this form when the 
policy is pledged as security for indebtedness. The assignee is 
Louisa M. Becker, “creditor, * * * as her interest may 
appear.” Near the end of the assignment are the words “B— 
Creditor Form.” Furthermore, in his application for the policy, 
dated March 22, 1915, the assured stated that the insurable in- 
terest of the assignee was “‘to secure financial obligation to be in- 
curred for like amount” ; that is, $5,000, the amount of the policy. 
Under these circumstances, the plaintiff can recover only such 
amount as remained due and owing to her-at the death of the 
assured, and the burden of proving the amount due was upon her. 
Elsberg vs. Sewards, 66 Hun, 28, 21 N. Y. Supp. 10. 

[3] The court has found that some moneys were due at that 
time, but has made no finding that the sum of $5,000 was due. 
The finding does not support the judgment. Nor does the 
evidence support the judgment, for nowhere does it appear that 
the assured owed the plaintiff $5,000 at his death. Thus the 
allegation of the complaint essential to the recovery of a judgment 
for $5,000, that plaintiff advanced that amount and that it was 
due and owing to her at the time of the death of the assured, was 
neither shown by the evidence nor found by the court. 

[4] Furthermore, the third finding of fact is broader in its 
scope than the evidence warrants. We might infer from that 
the assignment in question was given to secure all advances made 
finding that at any time during the lifetime of the assured ; where- 
as, the assured, in his application for the insurance, states, that the 
policy is “to secure financial obligation to be incurred for like 
amount.” For this reason the third finding of fact should be re- 
versed. The second finding of the fact is open to the same objec- 
tion and should be reversed. The fifth finding of fact, and the 
first, second, and third conclusions of law, are also reversed. 

The judgment is reversed, and a new trial granted, with costs 
to the appellants to abide the event. Settle order on notice. 

Scott and Shearn, JJ., concur. 


SmiTH, J. (dissenting). 

The action was brought against the Union Central Life Insur- 
ance Company on a policy for $5,000 on the life of one Clark O. 
Simpson, deceased; plaintiff claiming the entire proceeds of the 
policy under an assignment of the policy. The administrator of 
the deceased also claimed the proceeds of the policy. The insur- 
ance company paid the money into court, and impleaded the ad- 
ministrator as a party defendant. 
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The policy in question was procured by the insured for the 
stated purpose of assigning it “to secure a financial obligation to- 
be incurred for like amount.” The assignment of the policy reads 
as follows :— 


“In consideration of $5,000, the receipt of which is hereby ac- 
knowledged, I hereby assign the above-described policy of insur- 
ance unto Louisa M. Becker, creditor, * * * as her interest may 
onuar, > 7. S* 


The administrator, therefore, is prima facie entitled to the 
proceeds of the policy, subject to the claim of the assignee to the 
extent of her interest as shown by her. Plaintiff was barred by 
section 829 of the Code from swearing to transactions between 
her and deceased in the establishment of her interest, but points 
to the assignment itself, wherein the consideration is expressed as 
being equal to the face of the policy, and the receipt thereof ex- 
pressly acknowledged. Plaintiff, therefore, makes proof of the 
extent of her interest, which she claims to be due and owing at 
the date of the death of the insured, and the burden of combating 
this proof rests on the administrator. The administrator made 
no attempt at any proof, but rested on plaintiff’s case, and now 
seeks to reverse the judgment on the ground, chiefly, that the 
finding of the court that “moneys” were advanced, without stat- 
ing that amount of such moneys, is insufficient to support the 
judgment. We are of opinion, however, that the court must find 
that the recital in the assignment, in the absence of proof to the 
contrary, established the payment of $5,000 by the plaintiff to 
the insured. There was no claim made by defendant of the re- 
fund of any of this money, and plaintiff cannot be required in 
the first instance, in view of the written admission of the insured, 
to prove the negative fact of there not having been any such re- 
fund. 

The judgment appealed from should be affirmed, with costs to 
respondent. 

The third finding of fact should be modified, to read that :— 

“During the lifetime of the insured the plaintiff advanced and 
caused to be advanced to or for him the sum of $5,000, which re- 
mained due and owing to her at the time of the death of the in- 
sured.” 
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EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. DARDEN. (No. 206.)* 


(Supreme Court of Arkansas.) 


INSURANCE—FRATERNAL BENEFIT INSURANCE — LIABILITY 
—INSTRUCTIONS. 


Under fraternal benefit policy avoiding liability if the member died in 
consequence of a duel or combat except in self-defense, where the 
evidence directly conflicted whether the member was killed by witness 
while attempting to shoot the witness, it was proper to instruct that 
unless the member drew his pistol and was attempting to shoot the 
witness or inflict great bodily injury upon him, the jury should find 
for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Appeal from Circuit Court, Lonoke County; T. C. Trimble, Judge. 
Action by Nannie M. Darden against the Eminent Household of 


Columbian Woodmen. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Trimble & Williams, of Lonoke, for Appellant. 
Appellee pro se. 


* Decision rendered, Nov. 5, 1917. 198 S. W. Rep. 278. 





EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. HOWLE. (No. 210.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE— FRATERNAL INSURANCE—VIOLATION OF 
CONDITIONS—BURDEN OF PROOF. 

In an action on an insurance policy, where the defendant admits the de- 
ceased was a member in good standing, but alleges a forfeiture, the 
burden of proof is on the defendant to show the forfeiture, under 
Kirby’s Dig. § 3107, prescribing where burden of proof lies. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 


5. ae RATERNAL INSURANCE—VIOLATION OF 

Under a policy of insurance denying recovery, where death was caused 
by violation of law, recovery could be had for death of one who was 
the aggressor in a pistol fight, but who had retired from the conflict 
at the time of a shot from a bystander causing his death. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


* Decision rendered, Nov. 5, 1917. 198 S. W. Rep. 286. 
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6. INSURANCE—FRATERNAL—CAUSE OF DEATH—QUESTIONS 
FOR THE JURY. 

In an action on an insurance policy, providing that no recovery could be 
had where death was caused by a violation of law, evidence held for 
the jury as to whether deceased was killed after having retired from a 
pistol fight in which he was the aggressor. 

(For other cases, see Insurance, Dec. Dig. 825[3].) 


Appeal from Circuit Court, White County; J. M. Jackson, Judge. 

Suit on an insurance policy by Laura O. Howle against the Eminent 
Household of Columbian Woodmen. Judgment for plaintiff, and de- 
fendant appeals. Reversed and remanded. 


Brundidge & Neelly, of Searcy, for Appellant. 
J. N. Rachels, of Searcy, for Appellee. 


CHANCE vs. METROPOLITAN LIFE INS. CO. (No. 234.)* 


(Supreme Court of Georgia.) 


INSURANCE — LIFE INSURANCE — PAYMENT — RESTRAINING 
ORDER. 


A contract of life insurance, as expressed in the policy provided as to 
payment that “the company may make any payment, or grant any 
nonforfeiture privilege provided herein, to the executor or adminis- 
trator, husband or wife, or any relative by blood, or connection by 
marriage, of the insured, or to any other person appearing to said 
company to be equitably entitled to the same by reason of having in- 
curred expense on behalf of the insured, or for his or her burial; 
and the production of a receipt signed by either of said persons, or 
of other proof of such payment or grant of such privilege to either 
of them, shall be conclusive evidence that all claims under this policy 
have been satisfied.” The premiums on the policy were paid 
by K. F. before the death of the insured, and the insur- 
ance company, recognizing its liability, made out its check to K. F. 
for the amount named in the policy; but before the check was de- 
livered to K. F. the insurance company was served with process of 
garnishment by the administrator of the insured, and others claiming 
that the amount of the policy was payable to the heirs at law of the 
insured. The insurance company filed a petition praying that the 
parties be required to interplead, and that the defendants be enjoined 
from suing the plaintiff or continuing any action already begun. 
The court granted a temporary restraining order, and on the hearing 
dissolved the restraining order “upon dismissal of all garnishment 
proceedings in said case.” The administrator of the insured alone 
excepted. Held, that the effect of this order was to continue the re- 
straining order as to the administrator of the insured, and that the 
court did not err in so continuing it. ~ 

(a) The issuance of the check payable to K. F., under the contract of 
insurance, was within the proper exercise of the discretion of the in- 
surance company. 


oo Decision rendered, Nov. 17, 1917. 94S. E. Rep. 239. Syllabus by the 
ourt. 
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(b) The acceptance of the check by the payee and the payment of the 
same by the insurance company will operate as a complete discharge 
of the company from its obligations as insurer under the terms of the 
contract. 


(For other cases, see Insurance, Dec. Dig. § 599.) 


Error from Superior Court, Richmond County; H. C. Hammond, 
Judge. 
Action by the Metropolitan Life Insurance Company against P. T. 
Chance, administrator and others, to require defendants to interplead. 
There was a judgment for plaintiff, and the named defendant alone brings 
error. Affirmed. 


E. Foster Brigham and Paul T. Chance, both of Augusta, for Plain- 
tiff in Error. 
C. Henry and R. S. Cohen, both of Augusta, for Defendant in Error. 


FEDERAL LIFE INS. CO. vs. MAXAM Ev au. (No. 9327.)* 
(Appellate Court of Indiana.) 


2. INSURANCE—LIFE INSURANCE—REINSURANCE CONTRACT. 


A life insurance company, which by contract with another company agreed 
to acquire all its assets and to reinsure all its policyholders, had no 
legal right to charge liens against a policy in the other company, or 
to increase the holder’s annual premium, and the holder had the right 
— on his contract for insurance as evidenced by his original 
policy. 

(For other cases, see Insurance, Dec. Dig. §§ 679, 680.) 


3. INSURANCE—LIFE INSURANCE—REINSURANCE CONTRACT 
BREACH. 


Where a life insurance company, acquiring the assets of another, agreed 
to reinsure the latter’s policies, but refused to carry out a policy or 
to continue the insurance in force unless the holder ratified illegal 
liens charged against the policy and paid the increased amount of pre- 
mium wrongfully demanded of him, such action was a breach of 
the reinsurance contract and a repudiation of a policy, giving the 
holder the right to elect the remedy invoked by him of treating the 
pone as breached and suing to recover the damages sustained by 

im. 


(For other cases, see Insurance, Dec. Dig. § 682.) 


Appeal from Circuit Court, Posey County; Hertis Clements, Judge. 

Suit by Sylvester A. Maxam and another against the Federal Life 
Insurance Company. From a judgment for plaintiffs, defendant appeals. 
Judgment affirmed. 


C. A. Atkinson, of Chicago, Ill, Sanford Trippet, of Princeton, 
and Larz A. Whitcomb, of Indianapolis, for Appellant. 
T. Morton McDonald, of Princeton, for Appellees. 


* Decision rendered, Nov. 22, 1917. 117 N. E. Rep. 801. 
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ANDERSON vs. KNIGHTS AND LADIES OF SECURITY. 
(No. 20460.)* 


(Supreme Court of Kansas.) 


1. INSURANCE— FRATERNAL BENEFICIARY INSURANCE—AS- 
SESSMENTS—EVIDENCE. 


The evidence heid to support findings that the failure to pay assessments 
to a fraternal beneficiary association was due to the neglect of the 
member. 


(For other cases, see Insurace, Dec. Dig. § 819[2].) 


3. INSURAN CE— FRATERNAL BENEFICIARY INSURANCE— 
PROTECTIVE CLUB—ASSESSMENTS. 


Where some of the members of a local lodge of a fraternal beneficiary 
association voluntarily form a club for the purpose of protecting one 
another against suspension for nonpayment of dues, reliance on the 
action of the club will not excuse the default of a member in the pay- 
.ment of his assessments, where the club is really a separate and in- 
dependent organization, notwithstanding it has been maintained with 
the knowledge and encouragement of the officers of the association. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from District Court, Sedgwick County. 
Action by John H. Anderson against the Knights and Ladies of 
Security. Judgment for defendant, and plaintiff appeals. Affirmed. 


John W. Adams, Geo. W. Adams, S. S. Hawkes, and T. V. Mc- 
Cluggage, all of Wichita, for Appellant. 
Kos Harris & V. Harris, of Wichita, for Appellee. 


on Decision rendered, Nov. 10, 1917. 168 Pac. Rep. 842. Syllabus by the 
ourt. 


INTER-SOUTHERN LIFE INS. CO. vs. FIRST NAT. BANK 
OF HAZARD.* 
(Court of Appeals of Kentucky.) 


3. INSURANCE—AGENCY—EQUITABLE ESTOPPEL. 


The agent of an insurance company who was authorized to sell stock for 
cash only, or its equivalent, and who was not even authorized to 
accept a note payable to the company, received a note of the pur- 
chaser to his own order which was duly indorsed by him. There- 
upon he indorsed the note in the name of the insurance company by 
himself as agent, and deposited it with plaintiff bank, receiving a de- 
posit certificate for the amount of that note and others. The stock 
which according to the indorsement was attached as additional security 


* Decision rendered, Nov. 27, 1917. 198 S. W. Rep. 563. 
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was by the insurance company mailed to the bank and the certificate 
of deposit collected. Held that, as the agent was not even entitled 
to his commission until the stock was paid for in cash, and as the 
insurance company was not notified of its agent's unauthorized acts, 
there was no basis for an estoppel precluding it from setting up 
the agent’s want of written authority to indorse negotiable paper; 
one asserting an agency having the burden to establish it. 


(For other cases, see Insurance, Dec. Dig. § 77.) 


4. ae — AGENCY — RATIFICATION — KNOWLEDGE OF 
ACTS. 


In such case, as the insurance company had no knowledge of the agent’s 
indorsement, its acceptance of the proceeds of the certificate of de- 
posit was not a ratification. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


Appeal fom Circuit Court, Perry County. 

Action by the First National Bank of Hazard, Ky., against the 
Inter-Southern Life Insurance Company and another. From a judgment 
for plaintiff, the named defendant appeals. Reversed, with directions. 


Chester Gourley, of Jackson, and Samuel H. Straus, Helm Bruce, 
and Bruce & Bullitt, all of Louisville, for Appellant. 

Willis W. Reeves, Jesse Morgan, and Bailey P. Wooten, all of Hazard, 
for Appellee. 


MASONIC LIFE ASS’N vs. EASLEY.* 
(Court of Appeals of Kentucky.) 


INSURANCE—LIFE INSURANCE—BY-LAWS. 


Under Ky. St. § 679, declaring that all policies or certificates hereafter 
issued to persons within the commonwealth by corporations trans- 
acting business therein, which contain any reference to the applica- 
tion of the insured, or the constitution, by-laws, or rules of the in- 
surer, either as forming part of the policy or contract between the 
parties, shall contain or have attached to the policy a correct copy 
of the application and the portion of the constitution, by-laws, or 
rules referred to, and unless so attached no such application, etc., 
shall be received as evidence in any controversy between the parties 
to or interested in the policy or certificate, and shall not be considered 
a part of the contract between the parties, the by-laws of an associa- 
tion which fixed the sums which the insured was to pay cannot be 
considered as a part of the contract, though the application provided 
that the insured should pay the sums required by the by-laws, and 
in the manner therein provided, where such by-laws were not made 
part of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


Appeal from Circuit Court, McLean County. 
_ Action by Minnie C. Easley against the Masonic Life Association. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


* Decision rendered, Nov. 27, 1917. 198 S. W. Rep. 569. 
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Samuel M. Wilson, of Lexington, and Ernest Woodward, of Hart- 
ford, for Appellant. 
Joe H. Miller, of Calhoun, for Appellee. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. WICKER. (/No. 19597.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS AS 
PART OF CONTRACT. 

Where a benefit insurance policy providing for disability benefits so,pro- 
vided, insured was bound by a by-law subsequently adopted, requiring 
an X-ray photograph to be furnished as a part of the proof of 
disability in case of broken arm. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—PROOFS OF 
LOSS—EXCUSES. 


That members of insured’s family were so ill during the time his arm was 
broken that he could not leave long enough to have such a photograph 
taken did not relieve him from his obligation to comply with such 
by-law. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—DEFENSES— 
CONDITIONS PRECEDENT. 


Code 1906, § 2636, provides that every company or association transacting 
business of life insurance upon the co-operative or assessment plan 
shall file with the commissioner of insurance and banking a copy of 
all by-laws referred to in its policies or certificates and made a part 
of the contract, and that no by-laws, unless so filed, shall avoid 
or effect any policy or certificate issued by such company or associa- 
tion. Held, that where a policy provided for both death and disability 
benefits, it did not come within section 2636 so far as it was a dis- 
ability policy, and the failure to file a copy of a by-law, requiring an 
X-ray photograph as part of the proofs of disability in case of a 
broken arm, did not prevent the insurer from setting up the de- 
fense that such photograph was not furnished. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Circuit Court, Winston County; H. H. Rodgers, Judge. 

Action by Charles C. Wicker against the Eminent Household of 
Columbian Woodmen. From a judgment for plaintiff, defendant appeals. 
Reversed and rendered. 


L. Brame and J. A. Teat, both of Jackson, for Appellant. 
Flowers, Brown, Chambers & Cooper, of Jackson, for Appellee. 


* Decision rendered, Nov. 5, 1917. 76°S. Rep. 634. 


Vol. LI—3. 
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BONDURAT vs. MISSOURI STATE LIFE INS. CO. 
(No. 12535.)* 


(Kansas City Court of Appeals. Missouri.) 





INSURANCE—POLICIES—DEFAULT—ELECTION BY COMPANY. 

A life policy giving 30 days of grace for payment of a premium, and 
providing for extended insurance after two or more payments, does 
not require, after one payment and a default of more than 30 days, 
affirmative action of the company to forfeit the policy. 


(For other cases, see Insurance, Dec. Dig. § 390.) 





Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 
“Not to be officially published.” 

Action by Ruby M. Bondurant against the Missouri State Life In- 
surahce Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 





E. O. Jones, of La Plata, and A. Doneghy, of Kirksville, for Ap- 
pellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, and Higbee & 
Mills, of Kirksville, for Respondent. 


* Decision rendered, Nov. 5, 1917. 

















198 S. W. Rep. 74. 





POPE rt-at. vs. ROYAL HIGHLANDERS er at. 
(No. 19637.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE — FRATERNAL 
FOR MEMBERSHIP. 


In a fraternal mutual benefit insurance association the application for 
membership, the certificate of insurance, the by-laws of the society 
and the statute constitute the contract between the insured and the 
society, and all are to be construed together and considered with 
other evidence in the case to determine the rights of the respective 
parties. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—FRATERNAL INSURANCE—MEMBERS. 


Where a person voluntarily becomes a member of such association, he 
thereby assents to and is bound by the laws under which his mem- 
bership is acquired. 


: (For other cases, see Insurance, Dec. Dig. § 718.) 
3. INSURANCE — FRATERNAL. INSURANCE — MEMBERSHIP — 
PREMIUMS. 


' i A plea by such member of ignorance of such laws will be of no avail, 
| where he attempts to recover premiums paid while engaged in an. 


| * Decision rendered, Nov. 3, 1917. 164 N. W. Rep. 1047. Syllabus by 
the Court. 


















INSURANCE — APPLICATIONS 
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occupation prohibited by the laws of the society and collected by 
the society without knowledge that the member was so engaged. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


4. INSURANCE—FRATERNAL INSURANCE—PREMIUMS. 


Where a by-law of such association provided that “a member being 
engaged as a saloon keeper, * * * shall exclude him from mem- 
bership, annul his certificate and void all his rights as a member,” 
and the certificate provided that if the insured should be expelled, 
or be or thereafter become a saloon keeper his certificate should 
immediately become void and that all moneys paid, and all rights 
and benefits, if any, “which may have accrued on account of this 
certificate shall be absolutely forfeited to the fraternity,” in such 
case the insured cannot recover premiums paid that were received 
by the society without knowledge on its part that the insured was 
engaged in the prohibited occupation. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by Sam O. Pope and others against the Royal Highlanders, 
a corporation, and others. From a judgment for plaintiffs, defendants 
appeal. Reversed and remanded. 


Hainer & Craft, of Aurora, for Appellants. 
Anheuser & Connolly, for Appellees. 


ROUTT vs, BROTHERHOOD OF RAILROAD TRAINMEN. 
(No. 19503.) *- 


(Snpreme Court of Nebraska.) 


h INSURANCE -- FRATERNAL BENEFICIARY INSURANCE — 
CONSTRUCTION OF CERTIFICATE. 


When there is ambiguity in the terms of the contract and certificate of 
insurance in a fraternal beneficiary company, it will be construed 
in such way as to accomplish the purpose-intended whenever the 
same may be done without violence to the expressed terms of the 
contract, and in accordance with the aims and purposes of such 
fraternal brotherhood. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
RISK—COLOR BLINDNESS—“COMPLETE AND PERMANENT 
LOSS OF SIGHT OF BOTH EYES.” 

Where the peculiar malady known as “color blindness” so impairs the 
sight that a member of such association’ who is insured therein is 
disabled and is unable to continue in the train service; and is dis- 
charged therefrom on account of such defect in his vision, this 


“e Decision rendered, Nov. 3, 1917. 165 N. W. Rep. 141. Syllabus by the 
ourt. 
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constitutes the complete and permanent loss of sight of both eyes 
within the meaning of the contract stated in the opinion. 


(For other cases, see Insurance, Dec. Dig. § 787[1].) 
Letton, Cornish, and Rose, JJ., dissenting. 


Appeal from District Court, Douglas County; Day, Judge. 
Suit by Doris Routt against Brotherhood of Railroad Trainmen. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Weaver & Giller, of Omaha, for Appellant. 
Lambert, Shotwell & Shotwell, of Omaha, for Appellee. 


GRAND LODGE K. P. OF OKLAHOMA vs. MOORE Et At. 
(No. 7936.) * 
(Supreme Court of Oklahoma.) 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 


A beneficiary named in a fraternal benefit certificate only acquires a 
vested right in the benefits accruing thereunder on the member's 
death. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


2. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BEN- 
EFICIARY. ; 


Where the constitution and by-laws of a fraternal benefit society provides 
the method for making a change in the name of the beneficiary in 
a certificate issued to the member, upon written notice to the local 
lodge, given at any time prior to the death of the member, and 
makes it the duty of the local lodge to call the same to the attention 
of the Grand Lodge of the state, whose officers effectuate a change 
in compliance with such request, and the written notice is given the 
proper officer of the local lodge, but it is uncertain whether the 
attention of the local lodge was called to such notice prior to the 
death of the member, and it is admitted that no change was made 
in the name of the beneficiary written in the certificate, and after 
his death the person named in the certificate submitted proof of 
death and was paid the amount of the certificate, held in an action 
upon the certificate by the party named in the written notice as 
substitute beneficiary, the rights of such party cannot be defeated 
by the failure of the officers of the local lodge to call the written 
notice to the attention of the lodge, until after the death of the 
member, and the failure of the local lodge to call the same to the 
attention of the Grand Lodge to make the substitution in the 
certificate in the manner provided by the by-laws, or by the payment 
of the amount of the certificate to some other person. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


‘i Decision rendered, Oct. 30, 1917. 168 Pac. Rep. 659. Syllabus by the 
ourt. 
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Commissioner’s Opinion, Division No. 2. Error from County Court, 
Pittsburg County; S. F. Brown, Judge. 

Action by Mitchell Moore, Jr., by his next friend, W. C. Moore, 
against the Grand Lodge Knights of Pythias of Oklahoma. There was 
a judgment for plaintiff, and defendant brings error. Affirmed. 


Ethelbert T. Barbour, of El Reno, for Plaintiff in Error. 
Wright & Boyd, of McAlester, for Defendant in Error. 


—@e@——__ ——-_- 


MODERN BROTHERHOOD OE AMERICA vs. WHITE 
ET AL. (No. 8101.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—LIFE INSURANCE—DEFENSE OF SUICIDE— 
BURDEN OF PROOF. 

In an action upon a life insurance policy where the defense is the 
suicide of the insured, the burden of establishing self-destruction by 
a preponderance of the evidence is upon the insurer. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


3. INSURANCE—- LIFE INSURANCE—SUICIDE— BURDEN OF 
PROOF. 

Where the beneficiary in furnishing proof of death as provided by the 
policy forwards an ex parte satement of an acting coroner that 
the death of the insured was caused by suicide, the same is not 
sufficient to cast upon the beneficiary the burden of proving that 
the insured did not commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


4 INSURANCE—NAMES—LIFE INSURANCE—CHANGE OF 
NAME—DEFENSE—ASSUMED NAME. 

The fact that the insured, many years before the date-of the policy in- 
volved here, had changed his name from Wiliam M. Ireland to 
Henry Head Grey, by which latter name the policy of insurance was 
issued, is not a defense available to the company in an action brought 
by the beneficiary to collect thereon, as the same does not constitute 
a breach of warranty as provided for in the policy; for, while it 
is the custom for persons to bear the surname of their parents, 
it is not obligatory, and one may lawfully change his name without 
resort to legal proceedings, and for all purposes the name thus as- 
sumed will constitute his legal name just as much as if he had borne 
it from birth. 


(For other cases, see Insurance, Dec. Dig. §§ 809, 10.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; John W. Hayson, Judge. 

Action by M. Lillian White and another against the Modern Brother- 
— = America. Judgment for plaintiffs, and defendant brings error. 

rmed. 


* Decision rendered, Nov. 6, 1917. 168 Pac. Rep. 794. Syllabus by 
the Court 
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Sam Sparrow, of Kansas City, Mo., and Hainer, Burns & Toney, 
of Oklahoma City, for Plaintiff in Error. 
McComb and Sephen C. Treadwell, both of Oklahoma City, 
for Defendants in Error. 


NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY vs. FOWLER. (No. 8075.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—FRATERNAL BENEFICIAL ASSOCIATIONS— 
eer OF WARRANTIES—AUTHORITY OF LOCAL 
COUNCIL. 


A local council of a mutual benefit society who by the provisions of the 
by-laws of the society has authority to issue and deliver the benefit 
certificate and collect assessments has authority to waive conditions 
and warranties of the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


3. INSURANCE— FRATERNAL BENEFICIAL INSURANCE— 
WARRANTIES—WAIVER—KNOWLEDGE. 


Where a local council of a mutual benefit society with authority. to 
waive conditions and warranties of the contract of insurance re- 
ceives dues from a member in payment of his assessment to the 
society, with full knowledge of the habits of the insured with refer- 
ence to the use of intoxicating liquors, it thereby waives the con- 
ditions and warranties in the contract with reference to the use of 
such intoxicating liquors by the insured. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
Sl ameeoatcat FOR JURY—WAIVER OF CON- 


Where a local council of a mutual benefit society had authority to waive 
conditions and warranties in an insurance contract, held, it was not 
error for the trial court to submit the question as to whether or 
not the local council had waived said conditions and warranties to 
the jury, notwithstanding the court predicated the authority of the 
local council to waive said conditions and warranties upon the 
wrong section of the by-laws, especially where the result reached 
would have been the same. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Jackson County; Geo. C. Crump, Judge. 
Suit by Malissie Fowler against the National Council of the Knights 


and Ladies of Security. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


* Decision rendered, Aug. 14, 1917. Rehearing denied, Nov. 27, ‘1917. 
168 Pac. Rep. 914. Syllabus by the Court. 
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W. C, Austin, of Eldorado, for Plaintiff in Error. 
is Everett Petry and S. B. Garrett, both of Altus, for Defendant in 
rror. 


AMERICAN NAT. INS. CO. vs. HICKS. (No. 7800.)* 
(Court of Civil Appeals of Texas. Dallas.) 


2. INSURANCE—ACTIONS—QUESTIONS FOR JURY—MISREP- 
RESENTATIONS. 

In an action on insurance policies issued on an application in which 
insured represented that he had not suffered any serious illness or 
disease prior thereto, evidence held to make a question for the jury as 
to whether an attack of renal colic, suffered a few months prior to 
the application, was a serious illness or disease, and hence a directed 
verdict was properly denied. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE—MEDICAL EXAMINER’S REPORT AS PART OF 
CONTRACT. 

Under the statute (Vernon’s Sayles’ Ann. Civ. St. 1914, art: 4951) 
providing that every policy of insurance shall contain. the entire 
contract between the parties, and that the application therefor may 
be made a part thereof, where the medical examiner’s report to 
the insurance company was not mentioned or referred to in any 
way in the policies, and there was nothing in the report itself ex- 
pressly or impliedly making it a part of the contract, it was not 
a part of the contract, and a statement therein that insured had 
never had renal colic, gravel, or calculus, if false, did not annul 
the policies, especially where the policies provided that the policy 
and application constituted the entire contract. 


(For other cases,-see Insurance, Dec. Dig. § 151[2].) 


8. INSURANCE—MISREPRESENTATIONS—REPRESENTATIONS 
AS TO HEALTH. 

Such definition was slightly, if at all imperfect, and amply sufficient to 
guide the jury in determining whether insured had had any serious 
illness or disease prior to the date of the policies. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 


eee from District Court,. Dallas County; W. F. Whitehurst, 
udge 
Action by Leona C. Hicks against the American National Insurance 
Corn Judgment for plaintiff, and the defendant brings error. 
rmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Plaintiff in Error. 
W. W. Hilbrant, of Dallas, for Defendant in Error. 


* Decision rendered, Oct. 27, 1917. Rehearing denied, Nov. 24, 1917. 
198 S. W. Rep. 616. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF KENTUCKY. 


GERMANIA FIRE INS. Co. 
vs. 


NICKELL Er At.* 


1. INSURANCE—FIRE INSURANCE—PROOF OF LOSS. 


The provision of the fire policy that no action should lie against the com- 
pany until the notice of loss had been given could not be relied on to 
defeat recovery altogether. 


(For other cases, see Insurance, Dec. Dig. § 535.) 


3. INSURANCE—FIRE INSURANCE—CONCEALMENT OR MIS- 
REPRESENTATION—STATEMENT OF LOSS. 


Where the blanks used for making the statement of loss were filled 
out by the insured’s attorneys, and the blank which insured 
examined contained the statement relative to a lien on the 
property, that such statement was omitted from the other 
blank would not make insured guilty of false swearing, and, 
where insurer received information both from insured and other 
sources concerning the lien both before and after the issuing of 
the policy, it was not misled and could not take advantage of pro- 
vision that the entire policy should be void for misrepresentation 
or concealment as to the interest of insured in the property, etc. 


(For other cases, see Insurance, Dec. Dig. § 552.) 


4 INSURANCE—FIRE INSURANCE—“INSURABLE INTEREST” 
—MISREPRESENTATIONS AND FRAUD. 


The property being worth $2,000, although the vendor had a lien for 
, the purchaser had an “insurable interest,’ and, where he made 
no written application or voluntary representations as to the owner- 
ship, except to inform the agent, who made no further inquiries, 
that the vendor had a lien on the property, he cannot be held to have 
acted in bad faith, or to be guilty of fraud or false swearing, 
within the terms of the policy providing that if the interest of in- 
sured be other than unconditional or sok ownership the. entire 
policy should be void. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 


[Ed. Note——For other definitions, see Words and Phrases, First and 
Second Series, Insurable Interest.] 


5. INSURANCE—-FIRE INSURANCE—TOTAL LOSS—AMOUNT 
OF RECOVERY. 


Under Ky. St. § 700, where the loss was total, insured was entitled to 


recover the full value of the property, as fixed by the face of the 
fire policy. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


* Decision rendered, Nov. 23, 1917. 198 S. W. Rep. 534. 
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Appeal from Circuit Court, Rowan County. 

Action by G. C. Nickell ‘and another against the Germania Fire 
— Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


E. Hogge, of Hazard, and James Clay, or Morehead, for Appellant. 
Daniel Boone Caudil and William E. Proctor, both of Morehead, 
for Appellees. 


Sampson, J 

The Germania Fire Insurance Company issued to G. C. Nickell, 
of Morehead, Ky., a policy of fire insurance for $1,000, upon his 
residence in said town. The contract was for a term of three 
years from January 5, 1912. On December 17, 1914, the house 
was totally destroyed by fire. Dr. Nickell wrote the company on 
December 29th, notifying them of the loss and on February 4, 
1915, presented them with proof of loss, as required by the policy, 
but the company declined to pay the claim, or any part of it, 
alleging: (1) That the insured failed to present proof of loss 
within the time required by the terms of the policy; (2) that in 
obtaining the insurance, as well as in presenting proof of loss, 
the insured was guilty of fraud and false swearing; (3) that 
Dr. Nickell, the insured, was not the sole and unconditional owner 
of the property insured, but the same was incumbered by vendor’s 
lien, whereas the insured represented, both before and after the 
issual of the policy and even since the fire, that he was the sole 
and unconditional owner thereof, the contract providing that in 
case of such misrepresentations it should become void; (4) the 
judgment, $1,000, rendered by the circuit court is excessive, he- 
cause the insurable interest of Dr. Nickell was much less than 
that sum; and (5) that Mrs. N. E. Webster, who is plaintiff in 
the action, is not entitled to recovery on the assignment of the 
policy to her. 

By the policy it is provided :— 

“In event of loss the assured shall within fifteen days give 
notice in writing to this company * * * and shall within 
sixty days after the loss render a statement to this company signed 
and sworn to by the assured, stating the interest of the assured 
and of all others in the property. * * * This policy is made 
and accepted subject to the foregoing stipulations and conditions, 
together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto.” 

The fire occurred December 16, 1914, and on December 29th, 
following, Dr. Nickell wrote the company the following letter :— 


“Morehead, Ky., December 29, 1914. 
“Germania Fire Insurance Company of New York, New York, 
N. Y.—Gentlemen: This is to notify you, according to the re- 
quirements of your policy, that on the 17th day of December, 
1914, between the hours of 3 and 4 0’clock p. m. (estimated), there 
occurred a fire which destroyed my residence, being a shingle 
roof frame dwelling house, and situated on the west side of Main 
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street, in the city of Morehead,‘ Ky., which was insured under 
your policy No. D1045, issued at your Morehead, Ky., agency, 
on the 5th day of January, 1912, and being a three years’ policy, 
expiring on the 5th day of January, 1915. This policy was issued 
by. your Morehead, Ky., agent, J..H. Powers, and was for and in 
the sum of $1,000 on the above described dwelling house belonging 
to me, and which house was totally destroyed by fire on the above 
date, and this is to notify you that I claim $1,000 loss under the 
above described policy from your company. I now owe Mrs, 
N. E. Webster a purchase-money lien on this property, in excess 
of $1,000, and in my deed from her I agreed to keep this house 
insured against loss by fire, and same to be payable to her in case 
of loss as her interest might appear, and I now direct that you pay 
same to her (Mrs. N. E. Webster) on her equitable interest in 
this property, as shown in her deed dated December 31, 1907, and 
recorded in Deed Book No. 14, at page 56, Rowan County records 
for deeds, wherein she conveyed the house herein mentioned to me. 
“Yours very truly, G. C. Nickell.” 


On February 4, 1915, Dr. Nickell sent the company the proof: 
of loss specified in the policy. Both the letter and proof of loss 
were sent by registered mail, and the insured received receipt 
showing that the letter and proof had reached the company. The 
insurance company had a local agent, J. H. Powers, at Morehead, 
Ky., who knew the property, and the facts about the fire, and 
sent a telegram and letter to the company within a day or two 
thereafter, giving notice of the loss. 

[1] While the policy of insurance specifies that no cause of 
action shall lie against the company on-account of the policy of 
insurance until. the notice required by the terms thereof is given, 
yet these provisions cannot be relied upon to defeat a recovery on 
the contract of insurance altogether. Furthermore, it is unnecessary 
here to discuss this proposition, because in this case proof of loss 
was actually made in the time required by the contract of in- 
surance. 

[2] Appellant urges that the court committed error in sustain- 
ing the motion to strike the second paragraph of its answer. As 
this paragraph relates to the failure of the insured to present 
proof of loss, and these allegations were wholly unsupported by 
the evidence, it was immaterial that the paragraph was stricken, 
especially when the same matter was, in substance, contained in 
the first paragraph of the answer, which was not stricken. 

[3] Appellant insists that Dr. Nickell, in presenting his proof 
of loss, was guilty of false swearing, and, under the terms of the 
policy which read :— 

“This entire policy shall be void if the assured has concealed 
or misrepresented, in writing or otherwise, any material facts or 
circumstances concerning this insurance or the subject thereof ; 
or if the interest of the assured in the property be not truly stated 
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herein; or in case of any fraud or false swearing by the assured, 
touching any matters relating to this insurance or the subject 
thereof ; whether before or after the loss” 


—his recovery is precluded. This would be true in cases of fraud 
or false swearing wherein the insurance company is misled to 
its hurt. In this case, however, there was in fact no false swear- 
ing, and the company ‘was not misled by what took place. It is 
true that in making out the statement of loss one of the blanks 
was not filled in, showing that Mrs. Webster had a lien upon the 
house destroyed by fire. One copy, however, contained this state- 
ment. These statements were made up by attorneys for Dr. 
Nickell, and the one which he examined contained the statement 
relative to the lien of Mrs. Webster. The statement was omitted 
from the other paper by oversight. From the testimony we learn, 
however, that the company received from Dr. Nickell, as well as 
from other sources, information concerning the lien of Mrs. Web- 
ster both before and after the issual of the insurance policy, and 
even after the loss. It was, therefore, not misled or deceived, and 
cannot take advantage of the terms of the policy above stated. 

[4] By another paragraph of the policy of insurance it is pro- 
vided :— 

“That if the interest of the assured be other than unconditional 
or sole ownership, then in each and every one of the above cases 
this entire policy shall be null and void unless otherwise provided 
by agreement indorsed thereon.” 

Dr. Nickell purchased this property from Mrs. Webster, paying 
only part of the consideration, and she retaining a lien upon the 
property for the balance of the unpaid purchase money. At the 
time of the fire she had a lien upon the property for $900, witli 
interest. The deed executed to Dr. Nickell contained the lien 
and was recorded in the office of the clerk of the Rowan County 
court. It was a part of the agreement between Mrs. Webster and 
Dr. Nickell, at the time of the transfer of the property, that Dr. 
Nickell should keep it insured to the full amount of his indebted- 
ness to Mrs. Webster, and he was doing that through a fire in- 
surance agent at Mt. Sterling, when Mr. Powers, the agent of 
appellant, approached Dr. Nickell and requested the privilege of 
insuring his property in the place of the agent at. Mt. Sterling. 
Thereupon Dr. Nickell informed Mr. Powers, the agent of appel- 
lant, that he had to carry $900 of insurance on his property be- 
cause he was indebted in that sum to Mrs. Webster who held a 
purchase-money lien thereon, and that the deed showing this was 
of record in the office of the clerk of the Rowan circuit court. 
With this knowledge, and without making any further inquiry, 
and without any further representation whatever on the part of 
Dr. Nickell, the policy of insurance was issued by appellant, 
through its agent, upon the property. In a case where the facts 
are almost identical with those just stated, this court held :-— 
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“The failure of an applicant for fire insurance to state the 
existence of a lien upon the property sought to be insured will not, 
if no inquiries were made as to that matter, invalidate the policy, 
unless the fact was intentionally and fraudulently concealed. And 
this is true although the policy provides that it shall be void if the 
insured ‘is not the sole, absolute, unconditional owner.’” Fire- 
man’s Fund Ins. Co. vs. Meschendorf, etc., 14 Ky. Law Rep. 757. 

To like effect is the case of Wilson vs. Germania Fire Insurance 
Co., 140 Ky. 643, 131 S. W. 785. 

It also has been held that :— 


“If an insurance company elects to issue a policy without an 
application, or any representation concerning title, it cannot, after 
loss, complain that the insured’s interest was not correctly stated 
in the policy, if an existing incumbrance was not disclosed.” Syn- 
dicate Ins. Co. vs. Bohn, 65 Fed. 165, 12 C. C. A. 531, 27 L. 
R. A. 614. ; 

So. also, “where a deed reserves a vendor’s lien, or the vendor 
is entitled thereto by law, the grantee must be considered the sole 
and unconditional owner of the premises,” within the meaning of 
the fire insurance policy. 14 Ruling Case Law, § 233. 

Manifestly Dr. Nickell had an insurable interest in this prop- 
erty, and since he did not make any written application for in- 
surance nor voluntarily make representations concerning his 
ownership, except to inform the agent that Mrs. Webster had a 
lien upon the property, he cannot be held to have acted in bad 
faith, or to be guilty of fraud or false swearing, within the mean- 
ing of the terms of the policy of insurance. The property was 
worth something like $2,000. The interest of Dr. Nickell was 
equal to one-half of this sum since he owed only $900 and interest. 
While Mrs. Webster retained a lien upon the property a loss by 
fire would not relieve Dr. Nickell of his indebtedness to her, but 
would only work a hardship and entail a loss upon him. Such an 
interest this court has repeatedly held as insurable. In the case 
of Hartford Fire Insurance Co. vs. McClain, 85 S. W. 699, 27 
Ky. Law Rep. 461, it is said :— 

“Whoever has such title, that if the property were lost without 
insurance, the loss would fall on him, has an insurable interest. 
* * * So, if one insured has any interest that would be injured 
if the peril insured against should happen, his contract of insur- 
ance is a valid one. * * * If the insured has pecuniary in- 
terest in the thing insured, equal or greater than the insurance, it 
cannot be material to the risk that somebody else has some interest 
in the property, or that the assured does not own the absolute and 
unconditional title.” Germania Insurance Co. vs. Rudwig, 80 
Ky. 234. 

Appellant cites many authorities supporting its contention, that 
an insured cannot recover upon a policy where he is not the sole 
and unconditional owner of the property, but these authorities 
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are all from foreign jurisdictions, and in some instances affected 
by statutes. The rule in this state, established by a long line of 
cases, holds to the contrary doctrine. 

[5] The property was a total loss; the face of the policy is 
$1,000. Under section 700, Kentucky Statutes, it is provided 
that :-— 

“Insurance companies that take fire or storm risks on real 
property in this commonwealth shall, on all policies issued after 
this act takes effect (in case of total loss thereof by fire or storm), 
be liable for the full estimated value of the property insured, as 
the value thereof is fixed in the face of the policy; and in cases 
of partial loss of the property insured, the liability of the company 
shall not exceed the actual loss of the party insured: Provided, 
that the estimated value of the property insured may be diminished 
to the extent of any depreciation in the value of the property 
occurring between the dates of the policy and the loss: And pro- 
vided further, that the insured shall be liable for any fraud he 
may practice in fixing the value of the property, if the company 
be misled thereby.” 

Construing the foregoing section, this court, in the case of 
Sachs vs. L. & L. Fire Insurance Co., 113 Ky. 88, 67 S. W. 23, 
23 Ky. Law Rep. 2397, held :— 


“Tt seems to us that the manifest meaning and intent of section 
700, Kentucky Statutes, supra, was to require the insurer to pay 
the full amount of the insurance upon which it collected the pre- 
mium, and that expression in the statute which in cases of partial 
loss required the insurer to pay an amount not exceeding the 
actual loss was inserted for the benefit of the insurer, and was 
not intended to lessen the liability already embraced in the first 
part of the section.” 

See, also, Hartford Fire Insurance Co. vs. Henderson Brewing 
Co., 168 Ky. 715, 182°S. W. 852. 

It follows, therefore, that, as the property was a total loss, the 
appellee was entitled to recover its full value as fixed in the face 
of the policy. This, however, works no hardship on the company 
in this case, because the loss was much greater than the amount 
recovered. 

Judgment affirmed. 
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KANSAS CITY COURT OF APPEALS. 


MISSOURI. 


HADEN 


vs. 


IMPERIAL ASSUR. CO. (No. 12570.)* 


1. a OF LOSS—‘REASONABLE MARKET 


The measure of recovery in an action on a fire policy covering household 
furniture, furnishings, and ornaments in the use by the owner is not 
the difference or depreciation in the reasonable market value of the 
goods, construing “reasonable market value” as meaning the fair 
selling value of the goods in the market to be used for any of the 
purposes to which they may be susceptible of being put in their 
present condition, or any condition to which they are susceptible of 
being changed, as such goods do not belong to the class of property 
that can reasonably be classed as marketable, and they have no 
market price, as that expression is commonly used. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


Appeal from Circuit Court, Buchanan County; Charles H. Mayer, 
Judge. 

Action by C. E. Haden against the Imperial Assurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Ryan & Zwick, of St. Joseph, for Appellant. 
Culver & Phillip and B. G. Voorhees, both of St. Joseph, for 


Respondent. 
E.uison, P. J. 

Plaintiff’s action was instituted to recover damages resulting 
from a fire against which he had taken out fire insurance in the 
defendant company. The petition was in two counts, and he re- 
covered a verdict on each, and an attorney’s fee on each for 
vexatious delay. The amount of the insurance alleged in the first 
count was $500, and in the second count was $350. The dispute 
between the parties is not broad. The loss is admitted, but they 
could not agree on the amount. Plaintiff sued for $390, and 
recovered $385.,. Defendant’s answer set up provisions in the 
policy for appraisal, and this was stricken out on answer. Such 
provisions were formerly given effective force, but they were 
declared invalid by the Supreme Court in Young vs. Insurance 
Co., 269 Mo. 1, 15, 187 S. W. 856; Dworkin vs. Insurance Co., 
191 S. W. 1092. There was therefore no error in the ruling of 
the trial court. 

[1] There was no error in the trial court’s refusal of defend- 
ant’s instruction No. 2, on the measure of damages. It reads as 
follows :— 


* Decison rendered, Nov. 5, 1917. 198 S. W. Rep. 72. 
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“The court instructs the jury that in estimating plaintiff’s 
damages, if any, you shall determine from the evidence the reason- 
able market value of plaintiff’s household goods immediately be- 
fore the fire and immediately thereafter, and the difference or 
depreciation in the reasonable market value of said goods shall 
constitute the measure of damages to said goods. You are 
further instructed that the phrase ‘reasonable market value,’ as 
used in this instruction, does not mean what the plaintiff holds 
the goods at, nor what he asks for them, nor does it mean what 
the goods may be worth to any particular person for any particular 
purpose, but said phrase does mean the fair selling value of 
goods in the market to be used for any of the purposes to which 
they may be susceptible of being put, either in their present con- 
dition or any condition to which they are susceptible of being 
changed.” 

The property lost and injured was household and kitchen 
furniture, including China, rugs, ornamental beds, curtains, mir- 
rows, books, pictures, and that variety of furnishings and orna- 
ments usually found in the ordinarily equipped residence. Its 
value in what is known as a “second-hand furniture store” mar- 
ket would be slight, though for material and continued use by 
the owner it was much more substantial. It did not belong to 
that class of property that could-reasonably be classed as market- 
able ;- nor was it of that class which composes a marketable com- 
modity in the usual sense of the term. It was used property 
which fitted into the place provided for it by the owner, and met 
his necessities and filled*his wants. To destroy it, made necessary 
that he resupply himself at much greater expense than defend- 
ant’s measure would compensate. Who would pay “in the mar- 
ket” any substantial price for a pair of good shoes, even though 
slightly worn? Whom would they fit? So with furniture and 
other articles. Who else would they suit, and where else could 
they be well placed? These considerations have led the courts 
to say that such commodities have no market price, as that ex- 
pression is commonly used, and ordinary market value is not in 
contemplation of the parties when the contract is made. Sun 
Fire Office vs. Ayerst, 37 Neb. 184, 192, 55 N. W. 635; Fairfax 
vs. N. Y..C. R. R., 73 N.Y. 167, 172, 29 Am, Rep. 119; Green 
vs. Boston & Lowell R. R., 128 Mass. 221, 226, 35 Am. Rep. 370; 
Joy, Wright & Hudson vs. Insurance Co., 83 Iowa, 12, 16, 48 N. 
W. 1049; Denver R. R. vs. Frame, 6 Colo. 382, 385. 


[2] The policy provided that the company should not be liable 
for more than what it would cost plaintiff to repair or replace 
the property with material of like kind and quality. But the 
court gave, over defendant’s objection, an instruction directing 
the jury to fix the damages at the difference between the value of 
the property immediately before and immediately after the fire. 
Apparently this cut out defendant’s right to limit or measure the 
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damage by what it would cost to repair or replace. But plaintiff 
insists this was cured or rendered harmless by instructions Nos. 2, 
3, and 4 given for defendant. Those instructions do in plain 
terms direct the jury not to allow plaintiff more than it would 
cost to repair or replace like articles. It is a well-recognized rule 
that all instructions should be read and considered together, and 
while this rule will not abrogate another, equally well established, 
that an instruction for one party affirming a wrong proposition of 
law will not be cured by the fact that the correct proposition was 
stated in an instruction for the other party, yet if the erroneous 
instruction is correct so far as it goes, and is only wrong because 
stopping short of matter which would give it application to the 
case, instructions for the other party may do this and together 
form a perfect instruction to the jury. In this case the jury is 
told for plaintiff that he should receive the difference in value of 
the property just before and just after the fire, and that is true; 
but, by the terms of the contract, that value is ascertained in a 
certain way, viz. the cost to repair and replace, etc., and shall not 
exceed that cost, and defendant’s instructions point that out to 
the jury, and thus leaves no room for mistake. Buck vs. Street 
Ry. Co., 108 Mo.'179, 188, 18 S. W. 1090, 1092. The remarks 
of the court in that case can be well applied here :— 

“Did the fourth instruction stand alone, and its bearing on the 
result of the trial seems to us prejudicial to defendant as in Hawes 
vs. Stockyards Co. (1890) 103 Mo. 60 [15 S. W. 751], the case 
would have a decidedly different aspect from that it now presents. 
Here the objectionable instruction (whose chief fault is gen- 
erality) is accompanied by another, stating the proper legal 
elements going to make up plaintiff’s measure of compensation ; 
while the verdict following seems reasonable, and plainly within 
the limitations marked by the more particular instruction. _ It is 
our duty not to reverse a judgment for any error not materially 
affecting the substantial rights of the adverse party. R. S. 1899, 
§§ 2303, 2100. Reading these instructions together, it is not 
clear that the fourth can fairly be held erroneous in the circum- 
stances; but, even if it be, we think it likewise appears to have 
no injurious effect upon the result of the litigation. It does not, 
therefore, furnish sufficient cause for a reversal.” 

[3] Defendant contests plaintiff's right to an attorney’s fee 
allowed by statute where there has been vexatious delay. We 
think sufficient appeared in the evidence to uphold the verdict, 
and the statute makes it a jury question, and we must not inter- 
fere with the result where there is any substantial evidence to 
sustain it. Plaintiff had offered to compromise on the amount he 
thought due. Defendant refused and offered one-half less. 
Plaintiff then sued for full amount, and recovered within $5 of 
the claim. But aside from this, there was evideice tending to show 
uncalled for delay. 

We find no error and must affirm the judgment. All concur. 
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SUPREME COURT OF NEW YORK. 


APFELLATE Division, First DEPARTMENT. 


ROSALIND REALTY CO. 
Us. 


WESTERN INS. CO. OF PITTSBURGH* 


INSURANCE—FIRE INSURANCE—ACTIONS—RECOVERY. 


Where a fire insurance policy described the destroyed premises as being 
in a particular town, and the premises concededly were without the 
limits of such town, the insured cannot, after loss, recover in an 
action at law on the policy; there being no appeal to equity for re- 
formation of the contract, or claim of mutual mistake, or mistake 
on one side and fraud on the other. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


Appeal from Appellate Term, First Department. 

Action by the Rosalind Realty Company against the Western In- 
surance Company of Pittsburgh. From a determination of the Ap- 
pellate Term, affirming the judgment of the City Court for plaintiff, and 
and order denying defendant’s motion for new trial, defendant appeals. 
Judgment and order reversed, and judgment entered for defendant, dis- 
missing complaint. 


Argued before Clarke, P. J., and Scott, Dowling, Smith and Page, 
JJ. 


Arthur C. Mandel, of New York City, for Appellant. 
Louis J. Wolf, of New York City, for Respondent. 


Dow ine, J. 

The plaintiff has recovered herein upon a policy of fire insur- 
ance issued by the defendant, whereby it insured against fire 
“to an amount not exceeding $2,000 to the following described 
property, while located and contained as described herein, and not 
elsewhere, to wit.” Then the policy sets forth that the defendant 
insures to the extent of $1,500 on a certain frame building and 
all extensions and additions thereto “situated on the south side 
of Rahway and South Plainfield Road, Rahway, New Jersey,” 
and further insures to the extent of $2,000 on a barn and $500 
on a stable “on the above-described premises.” The property 
which was destroyed by fire was valued at $5,000, upon which 
there was concurrent insurance of $4,000, leaving the amount of 
defendant’s liability $1,000, for which this action is brought. The 
complaint herein sets forth the terms of the policy, including the 
description of the premises as before’quoted. The only judg- 
ment demanded is one for the sum of $1,000, with interest. 


* Decision rendered, Nov. 9, 1917. 167 N. Y. Supp. 190. 
Vol. LI—4. 
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Upon the trial it developed that this property was not situated 
at Rahway, N. J. Rahway is an incorporated city of about 10,000 
inhabitants, with a municipal government, and is located in Union 
County, N. J. The premises in question were actually located in 
Potter, Middlesex County, N. J. Potter is a railroad station on 
the line of the Lehigh Valley Railroad. It is not incorporated, 
and has no form of municipal government. It consists of three 
or four houses in a farming community, and is within the town- 
ship of Raritan. The property insured is actually farm property, 
and the distance from its location to the limits, or-city line, of 
Rahway is 17,200 feet. Woodbridge township adjoins the city 
of Rahway, and separates it from the township of Raritan. South 
Plainfield is 9,300 feet from Potter. All these facts appear with- 
out dispute, and the sole connection between Potter and Rahway is 
to be found in the fact that Potter is on a rural free delivery route, 
whereby mail is delivered to its inhabitants from the post office 
at Rahway. It was further established that the defendant does 
not insure farm property, and that, had it known that this prop- 
erty was not in Rahway, as represented, but outside the city 
limits (which it never did know until after the fire), it would not 
have accepted the risk. 

Although there was no dispute as to the facts, and it was con- 
ceded that this property was not situate in Rahway as represented, 
but at a considerable distance from the limits thereof, and in a 
farming community, instead of in a city, the learned trial court 
submitted to the jury the question of whether the property that 
was burned was sufficiently and appropriately described in the 
policy. He said :— 

“As I say, thee fact is undisputed that the property was located 
on the south side of the Rahway and South Plainfield road, in 
Middlesex County, New Jersey. If you find that the property was 
described in these policies as being actaully located physically 
within the city of Rahway, then your verdict will be for the de- 
fendant, because in that event the property described in the 
policy would not be the property that was burned. If you find 
that the property was not described as being in Rahway—that is, 
if you find the description here, in the light of all the evidence 
in the case upon the subject, that the property was not described 
in these contracts of insurance as being in Rahway, and if you 
find the property destroyed was in fact the property covered by 
these policies, then you wil! have the right to return a verdict for 
the plaintiff in each case for one-half of the loss actually sus- 
tained as the proximate result of the fire.” 

In view of the fact that the property was described in the 
policy as being in Rahway, N. J., as concededly it was not, this 
charge called for the direction of a verdict in favor of the de- 
fendant, or, if the law as thus laid down had been earlier applied, 
to the dismissal of the plaintiff’s complaint. This action is one at 
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law to recover upon the policy of insurance, the essential portion 
of which is set forth at length in the complaint. There was no 
appeal to the equity powers of the court for the reformation of 
the contract of insurance. There is no claim of a mutual mistake, 
or of a mistake upon one side and fraud upon the other. Plain- 
tiff seeks to recover at law upon the contract in its present form. 
This it cannot do, as the property which was covered by the 
policy was incorrectly described therein, and the property which 
was destroyed was never at the locality described in the policy. 

It follows, therefore, that the determination of the Appellate 
Term must be reversed, with costs, and the judgment and order of 
the City Court will also be reversed, with costs, and judgment 
entered in favor of the defendant, dismissing the complaint of the 
herein, with costs. Order filed. All concur. 


—-— ore 





COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 





LIVERPOOL & LONDON & GLOBE INS. CO. 
vs. 


BAKER. (No. 1826.)* 


1. INSURANCE—FIRE INSURANCE—“VACANT” OR “UNOCCU- 
PIED.” 


A provision invalidating a fire policy if insured property became “vacant 
or unoccupied” for ten days is breached where tenants moved from 
the building expecting to return each week, but were prevented from 
doing so by weather conditions. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

[Ed. Note—For other definitions, see Words and Phrases, First and 
Second Series, Vacancy—Vacant—Vacate; Unoccupied.] 


2. INSURANCE—WAIVER—FIRE POLICY PROVISIONS. 

Whether a breach of a provision invalidating a fire policy if property 
remained vacant or unoccupied for 10 days was waived by submitting 
o— of loss, etc., pursuant to a request of the insurer’s adjuster, 
eld a jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Error from District Court, McLennan County; H. M. Richey, Judge. 

Action by C. D. Baker against the Liverpool & London & Globe In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 


* Decision rendered, July 5, 1917. Rehearing denied, Nov. 22, 1917. 
198 S. W Rep. 632. 
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The action is by the defendant in error on a fire insurance policy cover- 
ing a frame dwelling and the shade trees on the premises. There was 
a total loss of the dwelling and 17 of the shade trees by fire occurring 
November 30, 1914. The insurance company specially pleaded a violation 
of the stipulation in “he policy reading :— 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if a building herein described, 
whether intended for occupancy by owner or tenant, be or become vacant 
or unoccupied and so remain for ten days.” 


As against the special defense the plaintiff, in a supplemental petition, 
pleaded waiver of the provision in the policy and also estoppel on the 
part of the insurance company to assert the forfeiture. The insurance 
company denied the matter set up in the supplemental petition. 

The evidence establishes that after the delivery of the policy to 
plaintiff, C. D. Baker, -he placed A. M. Havens in the dwelling as tenant. 
Mr. Havens and his family occupied the dwelling continuously until 
October 5, 1914, on which date he and his family went to a farm be- 
longing to the insured, Baker, about six miles southeast from the dwelling, 
for the purpose of picking cotton, expecting to return to his dwelling 
on Saturday night. As testified by Mr. Havens :— 

“Myself and family went to Mr. Baker’s farm to pick some cotton, 
and it was our intention to go back every Saturday night. When we 
left the house we took only a few of our clothes and two or three quilts, 
and we left only temporarily, expecting to return each Saturday night.” 


In the first week of Mr. Havens’ absence bad weather set in, and 
continued until after November 30th, rendering the public road difficult 
to travel, and on this account Mr. Havens and his family were prevented 
from returning to the dwelling in evidence. Mr. Havens did not remove 
from the dwelling any of his household goods, but all of his household 
goods were in the dwelling and were destroyed with it on November 30, 
1914. The fire occurred during the absence of Mr. Havens and his family, 
and his absence, under the circumstances stated, was from October 5, 
1914, until after the dwelling was destroyed by fire on the date above 
given. No person actually resided or stayed in the dwelling during Mr. 
Havens’ absence. 

It further appears that the next week after the fire the owner of 
the dwelling had a conversation with the adjuster of the company, who 
came to investigate the loss, and disclosed to him all the facts with 
reference to the fire and the absence of the tenant from the dwelling. 
The adjuster looked at the destroyed building and told the plaintiff that 
he would get a letter in about 10 days, concerning what the company 
would do. The plaintiff informed the local agent of the company of 
the absence of the tenant from the dwelling the day of the loss, and 
later the agent took the affidavit of the tenant, which affidavit set out 
in full the fact of his absence from the dwelling. The adjuster made 
a second trip to the place of loss concerning the loss, and the agent 
furnished the adjuster at the time with a copy of the affidavit of the 
tenant. At a later period the adjuster, in the name of the company, 
wrote the plaintiff a letter stating that the company was not satisfied 
with the circumstances of the loss, but “if you hold, as stated, the 
above-ntimbered contract, it would be well for you to meet the require- 
ments therein set out.” Acting on the letter, the plaintiff employed an 
attorney and had him prepare and send to the company proofs of loss 
ee by the terms of the policy, and incurred expense in order to 

0 SO. 

The jury in a special issue found from the evidence that the dwelling 
in suit was not vacant or unoccupied for as much as 10 days at any time 
before it was destroyed by fire. The court entered judgment for the 
paintiff on the verdict. 
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Thompson, Knight, Baker & Harris and Will.C. Thompson, all of 
Dallas, for Plaintiff in Error. 
Allen Beadel, of Moody, and J. P. Alexander, of Waco, for De- 
fendant in Error. 
Levy, J. (after stating the facts as above). 

[1] The plaintiff in error insists that under the undisputed 
facts there was no such occupancy of the dwelling as the policy 
contemplated, and that the court should have directed a verdict 
for the defendant as requested. It is believed that the court should 
have directed a verdict for the defendant on this issue, and that 
the plaintiff in error’s insistence of error should be sustained. 
The precise facts of this case are that the tenant and his family, 
occupying the dwelling as a residence on October 5th, went to 
another place six miles distant to pick cotton, expecting to 
return on the Saturday within the week, but were prevented by 
bad weather and the condition of the road from returning before 
the building was destroyed by fire on November 30th. The 
household goods remained in the dwelling. And the special clause 
in the policy on which the defense is based is :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added kereto, shall be void if a building herein 
described, whether intended for occupancy by owner or tenant, 
be or become vacant or unoccupied and so remain for ten days.” 

It becomes necessary, therefore, to determine when, in legal 
contemplation, the dwelling may be said to have been “vacant or 
unoccupied” within the meaning of these words as used in the 
policy. The word “vacant” is not synonymous with “unoccupied.” 
2 Cooley on Insurance, p. 1663. And as the words “vacant” and 
“unoccupied” are used in the clause of the policy disjunctively, 
it is not incumbent on the defendant, in order to sustain the de- 
fense, to show that both conditions existed for 10 days before 
the fire. “Vacant” means without inanimate objects, and “un- 
occupied” means without animate objects. Herman vs. Insurance 
Co., 85 N. Y. 162, 39 Am. Rep. 644. Giving, then, the word 
“vacant,” as used and as applied to a dwelling, the meaning of 
being deprived of contents such as are usual to the use of a 
dwelling (2 Cooley on Ins. p. 1663), the words “or unoccupied” 
would mean and have reference to the lack of actual use of the 
dwelling by some person or persons. Knowlton vs. Insurance 
Co., 100 Me. 481, 62 Atl. 289, 2 L. R. A. (N. S.) 517; Limburg 
vs. Insurance Co., 90 Iowa, 709, 57 N. W. 626, 23 L. R. A. 99, 48 
Am. St. Rep. 468; Stoltenberg vs. Insurance Co., 106 Iowa, 565, 
76 N. W. 835, 68 Am. St. Rep. 323; Ashworth vs. Fire Ins. Co., 
112 Mass, 422, 17 Am. Rep. 117. 

Consequently, as within the meaning of the word “vacant” as 
contemplated by the policy, the insured dwelling may not be re- 
garded as vacant, for, in point of fact, the household effects were 
in the dwelling, and were articles of a character adapted to the 
use and purpose of a dwelling. But the personal absence of the 
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occupants of the dwelling would, within the meaning of the words 
“or unoccupied” as used in the policy, be an act rendering the 
dwelling unoccupied for the time by them. And it is believed 
that the temporary absence of the occupants, as proven, would not 
fulfill the condition of the stipulation, for, according to the terms 
of the clause, the dwelling may remain “unoccupied” only for the 
period of ten days without forfeiture of the policy, unless non- 
occupancy be consented to by the insurance company. Thus, by 
the terms of the clause, the occupants of the dwelling may be 
temporarily absent from the dwelling for a period of ten days or 
less, and such absence would not be an act rendering the dwelling 
“unoccupied” so as to work a forfeiture during said time of ab- 
sence. But the parties, when they entered into the contract of 
insurance, did not, according to the special clause as to occupancy, 
contemplate nor provide that the dwelling should be treated as 
“occupied” if the occupants remained absent from the dwelling for 
more than ten days unless consented to by the insurance com- 
pany. The courts cannot change or ignore the agreement of 
parties, but must construe their agreement as it is found. The 
case of Insurance Co. vs. Evants, 94 Tex. 490, 62 S. W. 417, was 
where an owner was absent from the dwelling, but left a servant 
“who stayed in the room and slept there until the house was de- 
stroyed by fire,” and in the virtue of the fact that there was a 
personal occupancy of the dwelling the Supreme Court held. that 
the dwelling did not become unoccupied within the meaning of 
the contract of insurance. In the case of Insurance Co. vs. 
Kempner, 87 Tex. 229, 27 S. W. 122, 47 Am. St. Rep. 99, a va- 
cancy of three days incident to a change of tenants was held to 
avoid a policy containing a stipulation that if the house should 
become vacant or unoccupied the policy should “at once” become 
void, upon the ground that the stipulation was contractual “and 
the court must enforce the contract as made.” The effect of 
this latter decision is that such stipulation in the policy was a 
reasonable subject-matter of contract, and that, as the parties 
contracted against nonoccupancy of the building for any period 
of time, nonoccupancy for any period of time would be a breach 
of the stipulation. It logically follows that if the parties may 
contract against nonoccupancy of the building for any period of 
time, they may legally contract for temporary absence or non- 
occupancy of the dwelling for a period not to exceed ten days. 
The case of the Phoenix Ins. Co. vs. Burton, 39 S. W. 319, is 
cited and relied on as supporting the judgment here for the plain- 
tiff. While that case cites the Kempner Case, supra, it does not 
support the ruling, and we follow the Kempner Case as decided 
by the Supreme Court enforcing contractual stipulations. 

[2] But the breach of the condition of the clause considered 
would not necessarily require a judgment for the defendant if the 
evidence warranted a finding of fact that there was a waiver, as 
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pleaded, on the part of the insurance company of forfeiture by 
reason of nonoccupancy in the facts. It is believed the facts made 
this issue in the case. Insurance Co. vs. Evants, 25 Tex. Civ. 
App. 300, 61 S. W. 536. The issue was not submitted to the 
jury. And it appears affirmatively from the record in this case 
that the court founded the judgment solely upon the verdict of the 
jury as to occupancy. 

Since the judgment for loss of the dwelling cannot be sustained 
on the said finding of fact of the jury, and the parties are entitled 
to have a jury finding on the issue of waiver, the judgment is 
reversed and the cause remanded for trial on the whole case. 


FIREMEN’S INS. CO. or Newark, N. J., vs. DAVIS er AL. 
(No. 198.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE POLICY—PROVISION FOR APPRAISAL— 
STATUTES. 

Condition of fire policy providing for appraisal in case of disagreement 
as to amount of loss, and making this a condition precedent to 
action on the policy, contravenes Kirby’s Dig. § 4382, prohibiting 
any condition in an insurance policy depriving insured of right to 
jury trial on any question of fact arising under the policy. 


(For other cases, see Insurance Dec. Dig. § 567.) 


2. INSURANCE—POLICY POWER. 

The business of insurance is a proper subject for existence of police 
power. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


3. INSURANCE—FIRE POLICY—AMOUNT OF LOSS—EVI- 
DENCE. 


Evidence, in action on fire policy on piano, held to sustain verdict as to 
amount of loss. 


(For other cases, see Insurance, Dec. Dig. 665[4].) 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 

Action by S. J. Davis and another against the Firemen’s Insurance 
Company of Newark, N. J. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


J. A. Watkins, of Little Rock, for Appellant. 
Geo. P. Whittington, of Hot Springs, for Appellees. 


* Decision rendered, Oct. 29, 1917. 198 S. W. Rep. 127. 
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PEOPLE vs. DUFUR. (Cr. 407.)* 
(District Court of Appeal, Third District, California.) 


3. INSURANCE—FRAUDULENT CLAIM—EVIDENCE OF LOSS. 

Civ. Code, § 2756, fixing the measure of indemnity between insured and 
insurer in case of burning of insured property, not valued in policy, 
at the expense to insured to replace the articles, has no application 
to a prosecution under Pen. Code, § 594, for making a false affidavit 
and proof of loss for fraudulent claim on insurance contract, so 
that the proofs need not be addressed to such measure of indem- 
nity. 

(For other cases, see Insurance, Dec. Dig. § 31.) 

5. INSURANCE—FRAUDULENT CLAIM—EVIDENCE. 

Evidence on a prosecution under Pen. Code, § 549, held to raise more 
than a presumption, and to be sufficient to go to the jury on the 
question of the sending of the proof of loss, and claim having been 
by defendant. 

(For other cases, see Insurance, Dec. Dig. § 31.) 


6. INSURANCE—FRAUDULENT CLAIM—EVIDENCE. 


While on prosecution for the second crime denouncement by Pen. Code, 

549, the preparing, making, or subscribing of an affidavit or proof 

of loss with intent to present it in support of a fraudulent claim 

on an insurance contract for payment of a loss, evidence of the 

presentation of the claim is admissible, such crime may be es- 
tablished without proof of actual presentation of the claim. 


(For other cases, see Insurance, Dec. Dig. § 31.) 


Appeal from Superior Court, Humboldt County; Denver Sevier, 
Judge. 
John F. Dufur was convicted, and denied a new trial, and appeals. 
Reversed. 


L. M. Burnell and J. L. Kennedy, both of Eureka, for Appellant. 
U. S. Webb, Atty. Gen., and J. Charles Jones, Deputy Atty. Gen., for 
the People. 


*Decision rendered, Sept. 17, 1917. 168 Pac. Rep. 590. 


DE BOLT vs. GERMAN-AMERICAN INS. CO. (No. 31826.)* 
(Supreme Court of Iowa.) 


1. INSURANCE—FIRE INSURANCE—KNOWLEDGE OF AGENT. 


While the violation of a provision in-a fire policy that it should be void 
if additional insurance was taken out will invalidate the policy, yet 


*Decision rendered, Nov. 17, 1917. 165 N. W. Rep. 55. 
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where it was agreed and understood between insured and insurer’s 
agent at the time the application was taken for the insurance that 
insured should have the right to take out additional concurrent 
insurance as his stock of goods increased in value, and the insurer 
though notified of the existence of the concurrent insurance con- 
tinued to accept premiums, it is estopped from enforcing forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


] ae from District Court, Decatur County; Thos. L. Maxwell, 
udge. 
Action at law to recover on a fire insurance policy. Trial to a 
jury, and verdict and judgment for plaintiff. Defendant appeals. Af- 
rmed. 


Baker & Parrish, of Leon, and Barnes, Chamberlain & Hanzlik, of 
Cedar Rapids, for Appellant. 
. V. R. McGinnis, of Leon, and R. H. Spence of Mt. Ayr, for Ap- 
pellee. 


WEAVER ws. NATIONAL FIRE INS. CO. or Harrtrorp, 
Conn. (No. 31789.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — FIRE INSURANCE — PROOF OF MARKET 
VALUE OF CORN. 


In an action on a fire insurance policy for the value of pop corn destroyed 
by fire, despite the absence of a general market for such corn, plain- 
tiff, to prove its cash market value, was entitled to introduce the best 
evidence of which such a case is capable. 


(For other cases, see Insurance, Dec. Dig. § 660.) 


2. a EVIDENCE—MARKET VALUE OF POP 


In such action, pop corn not being ready for the consumption market for 
a period of from one to two years after it is gathered, plaintiff’s 
evidence that for several years thé market, such as it was, in a 
city where he had sold his corn from year to year, was uniformly 
from 3 to 3% cent a pound, that such was the market in June after 
the February in which the corn was destroyed, and that such was 
the price which he received for the remnant of his crop not de- 
stroyed, was the best evidence as to damages which the nature of 
the case permitted being in the nature of circumstancial evidence. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


8. INSURANCE—FIRE INSURANCE—QUANTITY OF ” 
STROYED—SUFFICIENCY OF EVIDENCE. art Nason 


In such action, evidence held to justify the jury’s finding that plainti 
crib contained 78,400 pounds of corn. . —" 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
* Decision rendered, Nov. 26, 1917, 165 N. W. Rep. 223. 
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Appeal from District Court; Polk County; W. H. McHenry, Judge. 

Action at law upon a fire insurance policy for recovery of the 
value of a crib of pop corn destroyed by fire. The only issue made 
upon the trial and presented here is the question of the amount and 
value of the property so destroyed. The jury rendered special find- 
ings to the effect that the quantity was 78,400 pounds, and that the 
value thereof was 2% cents per pound. A judgment was entered ac- 
cordingly and the defendant appeals. Affirmed. 


Sullivan & Sullivan, of Des Moines for Appellant. 
Read & Read, of Des Moines, for Appellee. 


MILWAUKEE MECHANICS’ INS. CO. er ar. vs. SEWELL 
ET AL. (No. 6040.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—FIRE INSURANCE—WAIVER OF PROOF OF 
LOSS—PLEADINGS AND ADMISSIONS. 

Where the plaintiff in this petition sets up policies of insurance as the 
basis of his suit and alleges compliance with the conditions of the 
same; that an arbitration had been had and an award made, the 
amount of which had been tendered to and refused by him; that 
the appraisers, after determining the sound value, without authority 
and by mistake, deducted therefrom one-fourth of the same as 
provided and stipulated for under the three-fourths value clause 
of the policies, and set the same down under the head of “sound 
value” and “loss” in the award; and the answer admits the issuance 
of the policies, the destruction of the property by fire, the execution 
of the appraised agreement and the return of the award and after 
deducting one-fourth of the sound value as shown by the award and 
provided for by the policies tendering the same to the plaintiff, 
and then tenders the same into court in full discharge of the 
liability of said companies under the terms of the policies and the 
award—held, that the admission of such liability and of such facts 
amount to a waiver of the conditions of the policies, requiring 
proof of loss to be filed with the companies within 60 days from 
and after the date of the fire. 


(For other cases, see Insurance, Dec. Dig. § 558[6].) 


Commissioners’ Opinion, Division No, 2. Error from Superior 
Court, Custer, County; J. W. Lawter, Judge. 

Action by R. N. Sewell against the Milwaukee Mechanics’ Insurance 
Company and others, to recover on fire insurance policies, J. C. Pyle, 
interpleader, asking judgment against plaintiff. Judgment for plaintiff, 
and defendants bring error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiffs in 
Error. 
George T. Webster, of Clinton, for Defendants in Error. 
* Decision rendered, Oct. 17, 1916. Rehearing denied, Nov. 6, 1917. 
168 Pac. Rep. 660. Syllabus by the Court. 





Fire, &c.] Rolater vs. Rolater. 


ROLATER vs. ROLATER. (No. 7799.)* 
(Court of Civil Appeals of Texas. Dallas.) 


4. INSURANCE—INSURABLE INTEREST”’—WHAT CONSTI- 
TUTES. 


Any one has an “insurable interest” in property who derives a benefit from 
its existence.or would suffer loss from its destruction, and a mere 
equitable title or other qualified property in the thing insured, though 
not in fee, may be protected by insurance if insured would suffer loss 
by the destruction of the subject-matter of the insurance. 

(For other cases, see Dec. Dig. § 115[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Insurable Interest.) 


Appeal from District Court, Dallas County; Kenneth Foree, Judge. 
Suit by Josephine Rolater against Edward M. Rolater. From the de- 
cree, plaintiff appeals. Affirmed. 


Claude M. McCallum, of Dallas, and L. J. Truett, of McKinney, for 
Appellant. 

Newton P. Morrison, of Garland, and W. F. Bane and K. R. Craig, 
both of Dallas, for Appellee. 


* Decision rendered, Oct. 27, 1917. Rehearing denied, Nov. 24, 1917. 198 
S. W. Rep. 391. 


WESTCHESTER FIRE INS. CO. er a. vs. McMINN. 
(No. 1813.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE— FIRE POLICIES — INVENTORIES — SUBSTAN- 
TIAL COMPLIANCE. 


Under a fire policy requiring insured to take a complete itemized inventory 
once each calendar year and within twelve months of the last preceding 
inventory and providing that unless such inventory has been taken 
within twelve months prior to the date of the policy, and together with 
a set of books showing complete record of business since the taking 
of the inventory is on hand at the date of the policy, one should be 
taken within thirty days thereafter or the policy should be void, there 
was substantial compliance when the insured began business in No- 
vember, 1913, having a complete inventory, the policy was dated De- 
cember 2, 1914, and the insured kept the necessary records, testified 
that not over $25 worth of goods were sold before January 1, 1914, 
and had begun to take a new inventory a few days before December 
7 —_ which was not completed when the fire occurred in January, 
1915. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


* Decision rendered, June 14, 1917. On motion of Plaintiffs in Error 
for rehearing, Oct. 4, 1917. 198 S. W. Rep. 638. 





60 Insurance Law Journal, Vol. 51. [Jan., 1918. 


2. INSURANCE—FIRE POLICY —STIPULATIONS—COMPLIANCE 
—QUESTION FOR JURY. 

Question whether insured complied with a stipulation of the policy requir- 
ing him to keep certain books clearly and plainly presenting a record 
of the business, he/d for the jury. 


Error from District Court, Franklin County; J. A. Ward, Judge. 

Action by M. W. McMinn against the Westchester Fire Insurance 
Company and others. Judgment for plaintiff, and defendants bring error. 
Affirmed. On motion for rehearing. Motion overruled. 


Thompson, Knight, Baker & Harris, of Dallas, for Plaintiffs in Error. 
R. T. Wilkinson, of Mt. Vernon, for Defendant in Error. 


PHENIX FIRE INS. CO. vs. VIRGINIA-WESTERN 
POWER CO. (No. 3236.)* 


(Supreme Court of Appeals of West Virginia.) 


3. INSURANCE—FIRE POLICIES—SUBROGATION—COMPLAINT. 
Where a suit is brought by an insurance company against one charged 
with negligently causing the destruction by fire of a building upon 
which it has a policy of insurance in force, upon the ground that it 


is subrogated to the rights of the owner of the building against. the 
party responsible for its loss, an allegation in the declaration that it 
had in force a policy of insurance upon the building at the time of the 
fire, that the insured furnished proper proofs of loss, and that by 
reason of these facts it became liable to pay the indemnity provided 
by the policy, sufficiently alleges that it was under a legal duty to pay 
such indemnity. 


(For other cases, see Insurance, Dec. Dig, § 606[1].) 


* Decision rendered, Nov. 13, 1917. Rehearing denied, Dec. 4, 1917. 94 
S. E. Rep. 372. Syllabus by the Court. 





A.&H.| Interstate Bus. Men’s Acc. Ass'n vs. Dunn. 


ACCIDENT AND HEALTH. 


COURT OF APPEALS OF KENTUCKY. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N 
vs. 


DUNN.* 


INSURANCE— ACCIDENT INSURANCE—EXEMPTION FROM 
LIABILITY—MURDER—“INJURE.” 


Death by murder is covered by an accident policy insuring against 
scheduled injuries, including death, notwithstanding clause providing 
the insurance shall not extend to any loss due to the act of any person 
done to “injure” insured, or to disability or death resulting from an 
injury produced by discharge of a firearm, unless the accidental dis- 
charge be established by a disinterested eyewitness; “injure,” in 
view of what follows, not being used contrary to its ordinary popular 
meaning so as to include kill. 


(For other cases, see Insurance, Dec. Dig. § 464. 


[Ed. Note—For other definitions, see Words and Phrases, First and 
Second Series, Injure.] 


Appeal from Circuit Court, Henderson County. 

Action by Mary S. Dunn against the Interstate Business Men’s 
Accident Association. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


R. M. Haines and Dunshee, Haines & Brody, all of Des Moines, 
Iowa, and Yeaman & Yeaman, of Henderson, for Appellant. 
Henderson & Taylor, of Henderson, for Appellee. 
CARROLL, J. 

In April, 1916, the appellant association issued to Dr. M. C. 
Dunn a certificate of membership, in which it agreed, in the event 
of the death of the insured “from bodily injuries effected solely 
and independently of all other causes or conditions concurring, 
contributing, or intervening, through external, violent, and acci- 
dental means,” to pay his wife, the beneficiary named in the 
policy, the sum of $5,000. In the schedule of injuries for which 
compensation would be paid, and the amount thereof, we find, for 
example, these, among others :— 

“For loss of both eyes, $5,000; for loss of either hand, $1,250; 
for loss of either eye, $1,250; for loss of life, $5,000.” 

It will thus be seen that, unless the company was exempt from 
liability by other provisions in the policy, it was obliged by the 
clauses we have set forth to pay the beneficiary, in the event of 
the death of the insured, the sum stipulated, as it is agreed that 
his death came within the protective features of the policy. In 
another part of the policy there is a paragraph exempting the 


* Decision rendered, Dec. 4, 1917. 198 S. W. Rep. 727. 
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company from liability in certain described states of case, and 
this paragraph reads, in part :— 

“This certificate shall be in suspension, and the insurance herein 
provided shall not extend to or cover any loss due to * * * 
the act of any person done to-injure the insured.” 

After the death of Dr. Dunn, in a suit by the appellee bene- 
ficiary to recover from the association $5,000, and after the asso- 
ciation had filed its answer denying liability, the case was sub- 
mitted upon the following agreed statement of facts :— 

“(1) The policy upon which this suit commenced was in full 
force and effect at the time of the injury and death of Dr. M. C. 
Dunn. 

“(2) The plaintiff is the beneficiary named in the policy, and 
as such has done and performed the conditions. preliminary to 
maturing her claim. 

“(3) Dr. M. C. Dunn was intentionally shot and murdered by 
one Charles M. Wyne at Henderson, Ky., on August 10, 1916, 
and the said shooting and killing of the said Dr. M. C. Dunn by 
the said Charles M. Wyne was not done in any affray or mutual 
encounter, nor brought on or caused by any demonstration, threat, 
or menace by the said Dunn; but that said Dunn at said time was 
unarmed and attempting to escape from the said Charles M. 
Wyne, and said attack upon the said Dr. M. C. Dunn at said time 
was wholly unprovoked, unexpected, and unforeseen upon the 
part of the said Dunn, and the said Charles M. Wyne at said time 
shot the said Dr. M. C. Dunn with the fixed purpose and intention 
to kill the said Dr. M. C. Dunn. 

“(4) Plaintiff is entitled to a judgment for $5,000, with interest 
and costs, unless the court shall hold as a matter of law that the 
company is not liable for a death so occurring by reason of the 
following provisions of paragraph 6 of part E, to wit: “This 
certificate shall be in suspension and the insurance herein pro- 
vided shall not extend to or cover any loss due to the act of any 
person done to injure the insured or another, or to cause the in- 
sured or another to desist from doing any lawful act, whether the 
person be irresponsible by reason of any form or decree of mental 
derangement or any other cause; disability or death resulting 
from an injury produced by the discharge of a firearm, unless 
the claimant shall establish the accidental cause of the discharge 
by the testimony of a person other than the insured or the claim- 
ant, who actually saw the accidental cause in operation.’ ” 

On this statement of facts and the contract of insurance the 
lower court entered a judgment in favor of Mrs. Dunn for 
$5,000 with interest, and the association appeals. 

It will be seen from the stipulation of facts and the terms of the 
policy that the only point of disagreement between the parties to 
this litigation falls within a very narrow compass; counsel for 
the association contending that, as Dr. Dunn was intentionally 
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shot and killed, the association is relieved from liability by so 
much of paragraph 6 of part E as provides that the insurance 
“shall not extend to or cover any loss due to the act of any per- 
son done to injure the insured.” In other words the argument is 
that the word “injure” includes the word “kill,” and that this ex- 
emption clause should be so construed as to read that the in- 
surance “shall not extend to or cover any loss due to the act 
of any person done to injure or kill the insured”; while counsel 
for Mrs, Dunn insist that the clause relied on by the association 
exempts it from liability only in respect to injury, and not death, 
intentionally inflicted by another person. It is plain that, if the 
policy had not contained this exemption clause, there could be no 
question raised as to the liability of the association; and this is 
conceded. And so we repeat, the only point in controversy is: 
Does the word “injure,” in the connection in which it was used 
in this exemption clause, cover and include the word “death” ?. 
If it does, the judgment should be reversed; otherwise, it should 
be affirmed. 


Just why there was not inserted in this part of the exemption 
clause now under consideration the words “to kill,” after the 
words “to injure,” we do not of course know; but we do know 
that the insertion of the words “to kill” would have made plain a 
provision that without these words is involved in some doubt and 
probably susceptible of two interpretations. But it cannot be as- 
sumed that the omission of these words was by inadvertence or 
mistake, because insurance companies, in writing policies of insur- 
ance do not omft or insert words by mistake or inadvertence. 
When an important word, or a word that would affect the meaning 
of a policy, is either inserted or omitted, it is safe to assume that 
the insurance company had good reason for the omission or the 
insertion. It will be seen that in the last clause of paragraph 6 
the words “disability or death” are used, the effect of which is 
that the policy does not cover any loss due to “disability or death 
resulting from an injury produced by the discharge of a firearm.” 
And so it is plain that under this condition there could be no 
recovery by the insured for disability or for death resulting from 
an injury produced by the discharge of a firearm. In this clause 
the association carefully protected itself from liability, not only 
against disability, but against death, showing that it recognized 
the necessity for using the word “death” in addition to the word 
“disability,” although the disability might result in death; but, 
when it came to protect itself against loss due to an intentional, 
violent act committed by another person against the insured, it 
omitted the word “death,” or any word of like meaning, and stip- 
ulated only that it should not be liable for any loss due to the 
act of any person done to injure the insured. 


The word “injure” is not a technical word. It is in common use, 
has a poular and well-understood meaning, and from the context 
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we take it for granted it was intended to have its popular meaning 
in this contract. It is defined by Webster as meaning: “To do 
harm to; to hurt; to damage, as to hurt or wound.” See, also, 
16 A. & E. Ency. of Law, page 499; 22 Cyc. page 1062. And 
this is its commonly understood meaning in ordinary usage. It is 
not referable to nor is it used in describing, fatal injuries, but is 
customarily confined to injuries that are not fatal. For example, 
if a man is shot and killed instantly, we would not say that he 
was injured but that he was killed. But if he was merely 
wounded, we would not, of course, say that he was killed, but that 
he was injured or wounde.!. If a man should fall from the top 
of a house and die instantly, no person would say, in speaking 
of the accident, that he fell from the top of the house and was 
injured. They would say that he fell from the top of the house 
and was killed; but, if he was not killed, it would be said that 
he fell from the top of the house and was injured. 

Considering, now, these parts of the policy to which we have 
called attention, in connection with the well-established rule 
that :— 


“In the construction of policies the same rules obtain as do in 
the construction of other contracts, with the exception that a 
policy will be construed in favor of the assured so as not to defeat, 
without plain necessity, his claim to the indemnity which in taking 
the insurance it was his object to secure; and, when the words are 
fairly susceptible of two interpretations, that which will sustain his 
claim and cover the loss must by preference be.adopted. It may 
also be said that ambiguities, and words, sentences, or clauses of 
doubtful meaning, will be construed against the insurer; and this 
for the reason so often declared that the companies themselves 
prepare the policies with great care and deliberation, and, as the 
insured has no election, except to accept them as prepared and 
presented to him, it is fair that they should be construed most 
strongly against the insurer and most liberally in favor of the 
insured, so that the purpose for which the insurance was obtained 
may be effectuated, if this can be done without doing violence to 
the contract” (Spring Garden Ins. Co. vs. Imperial Tobacco Co., 
132 Ky. 7, 116 S. W. 234, 20 L. R. A. [N. S] 277, 136 Am. St. 
Rep. 164) 

—we find little difficulty in reaching the conclusion that the clause 
relied on does not exempt the association from liability. In 
adopting this construction, we have not overlooked the argument 
that in the insuring clause it is provided that the association “does 
agree to pay at its home office in Des Moines, lowa, compensation 
for loss resulting from bodily injuries effected solely and inde- 
pendently of all other causes or conditions concurring, con- 
tributing, or intervening, through external, violent, and accidental 
means,” or the fact that one of the injuries insured against is “loss 
of life.” Now it is said that as the word “injuries” in the in- 
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suring clause was intended tc and did cover “loss of life,” and as 
the exemption clause was intended to exempt the association from 
all liability for the injuries therein mentioned, the word “injury” 
in the exemption clause should be given the same meaning as 
the word “injuries” in the insuring clause, or, to put it in another 
way, that as the word “injuries” in the insuring clause included 
“loss of life,” so should the word “injury” in the exemption clause, 
because by the exemption clause the association intended to relieve 
itself from liability, in the cases therein mentioned, from the opera- 
tion of the insuring clause. In suppost of this argument we are re- 
ferred to the case of Continental Casualty Co. vs. Morris, 46 
Tex. Civ. App. 394, 102 S. W. 773, which fully sustains it. 

But we do not agree with the construction of the policy con- 
tract approved by the Texas court. The association had the right 
in any clause of its policy to give well-understood words a broader 
meaning than their natural and ordinary import would imply, by 
specifying what meaning they should have in the contract or what 
acts they should include, and this is what the association did in 
its insuring clause by providing that “loss of life” should be in- 
cluded in the word “injuries”; but when it came to the exemp- 
tion clause it did not in that clause attempt to give the word 
“injury” any broader meaning than it has in common usage, or 
any meaning that would enlarge it to include “loss of life.” 

Nor does it follow at all that the association intended by the 
exemption clause to cover all the cases of liability assumed in the 
insuring clause. Whether the association wanted to do this or not 
rested with it, and according to our view of the contract it did 
not do so. The exemption clause provides that “this certificate 
shall be in suspension and the insurance herein provided shall not 
extend to or cover any 'oss due to * * * the act of any 
person done to injure the insured,” thus plainly, as we think, con- 
fining the particular exemption to injury not including death. The 
contract specifically insured against and provided for compensa- 
tion if the insured should lose his life, and also insured against 
and provided compensation for a great number of injures, and we 
think it clear that if the contract had not specified loss of life 
as one of the conditions entitling the insured to compensation, 
and had limited its liability to the specific injuries mentioned in 
the contract, it could not be contended that the contract covered 
death, or loss of life or anything other than the injuries specifically 
mentioned. In short, the association, in writing the contract, had 
the right to describe the acts that would create liability on its 
part, and to describe the acts that would exempt it from liability, 
and in the exercise of this privilege it saw proper to enlarge its 
liability by providing for compensation for loss of life, but did 
not provide for exemption in case the loss of life was caused by 
accident. Fully supporting the construction we have given the 
contract is the opinion of this court in the case of American Ac- 

Vol. LI—5. 
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The appeal involves only questions of law. Respondent seems to 
rely upon the fact that, after one month’s indemnity at the rate 
of $35 a month had become due, the plaintiff indorsed a check 
issued by the company, which check contained on its back a printed 
indorsement, placed thereon by the defendant, to the effect that 
by the act of indorsing the check the plaintiff acknowledges ‘“‘that 
the amount stated therein is in full and final settlement of any 
and all claims made or to be made by me” under the policy named, 
and “I do hereby release said society from any and all liability on 
account of said injuries or illness. * * *’ It requires no 
citation of authorities to demonstrate that, in the absence of evi- 
dence that there was any dispute between the parties at the time, 
the payment of either the amount then due, or, as in this case, 
a less amount, would not constitute an accord and satisfaction. 

[3] Respondent’s second point is that plaintiff had not repaid 
the $25 thus received; but why he should do so, since he was at 
all events entitled to that amount, is not explained. 

The third point is that no fraud was perpetrated by the de- 
fendant in obtaining the “release.” This need not be discussed, 
as the evidence to sustain plaintiff’s contention was not submitted 
to the jury. 

[4,5] The fourth point is that in any event defendant had 
failed to comply with the requirement “that the surety shall be 
furnished each fifteen days with a report from the attending 
physician or surgeon.. * * * Failure to comply with. this 
provision shall invalidate all claims hereunder, unless it shall be 
shown not to have been reasonably possible to furnish such re- 
ports.” Since all evidence by the appellant to prove that it was 
not “reasonably possible” to furnish such reports under the cir- 
cumstances was excluded, and appellant duly excepted to such 
exclusion, this point can scarcely be accorded any force. There 
is a suggestion in appellant’s brief of a clause in the policy which 
might, on other grounds, excuse appellant from giving these re- 
ports. The extracts from the policy contained in the case on the 
present appeal do not, however, include the provision cited. No 
determination thereon can therefore be made now. 

Other errors were also committed on the trial, but they require 
no comment. 

Judgment reversed, and new trial granted, with $30 costs to 
appellant to abide the event. All concur. 





A.& H.] Rosenbaum vs. National Acc. Soc. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT 


ROSENBAUM 
US. 


NATIONAL ACC. SOC* 


4. INSURANCE—ACTIONS ON POLICIES—DISMISSAL. 


in an action on a policy indemnifying against illness, insured’s failure 
to comply with a requirement of the policy that the insurer should 
be furnished each 15 days with a report from the attending physician 
or surgeon, which failure under the policy invalidated all claims, 
unless it should be shown not to have beeti reasonably possible to 
furnish such reports, did not warrant a dismissal of the complaint 
at the close of plaintiff’s case, where all evidence to prove that it was 
not reasonably possible to furnish such reports was excluded, and the 
exclusion duly excepted to. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Gershon Rosenbaum against the National Accident Society. 
From a judgment dismissing the complaint at the close of plaintiff's case, 
after a trial by a judge and jury, plaintiff appeals. Reversed, and new 
trial granted. 


Argued October term, 1917, before Bijur, Philbin, and Ordway, JJ. 


Herman Turkel, of New York City, for Appellant. 
Elgin L. McBurney, of New York City, for Respondent. 


r Bryur, J. 

[1] On an appeal to this court from a similar ruling on a 
previous trial, the judgment of dismissal was reversed from the 
bench. The record on this appeal is practically the same as that 
on the former appeal, except that the motion to dismiss in the 
former record was a little fuller as to its grounds than the present 
motion. The respondent does not point out any difference be- 
tween the two records. Under these circumstances the judgment 
must necessarily be reversed, on the authority of our previous 
decision. As, however, a new trial is to take place, it may be 
well to advert to some of the salient errors committed on the 
present one. 

[2] Plaintiff sues to recover a monthly indemnity under a 
policy issued by defendant. The indemnity claimed is for illness. 


* Decision rendered, Nov. 16, 1917. 167 N. Y. Supp. 325. 
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cident Co. of Louisville vs. Carson, 99 Ky. 441, 36 S. W. 169, 
18 Ky. Law Rep. 308, 34 1. R. A. 301, 59 Am. St. Rep. 473. In 
that case the accident company issued a policy to Carson, insuring 
him against certain named accidents, stipulating that, in the event 
he sustained one of these accidents and death resulted, it would 
pay the estate of the insured or his beneficiary the amount of the 
insurance contracted for. On the back of the policy there was 
an exemption clause similar to the exemption clause in this con- 
tract for the benefit of the company, which provided that :— 

“This insurance does not cover disappearances nor suicide while 
sane or insane, * * * nor extend to or cover intentional in- 
juries inflicted by the insured or any other person, or injury or 
death happening while the insured is insane or under the influence 
of intoxicating drinks or narcotics.” 

Carson, while this policy was in force, was intentionally killed 
by one Jesse Burton, and the question in the case was whether 
the word “injuries” in the exemption clause included the word 
“death.” It was contended by the company in that case, as it 
is by the association in this, that it was not liable because Carson 
was intentionally killed, and its express exemption from liability 
in the event he was injured exonerated it from liability for his 
death, although the word “death” was not used in the clause cover- 
ing intentional injury, notwithstanding it was used in the suc- 
ceeding clause relating to “injury or death” happening while the 
insured was insane or under the influence of intoxicating drinks 
or narcotics: In considering this argument for the company, and 
in holding that the clause did not exempt it, the court said :— 

“The significant omission of the word ‘death’ in this particular 
clause requires us to hold that the exception referred only to 
nonfatal injuries intentionally inflicted by the insured or any other 
person.” 

Counsel for the association attempt to make a distinction be- 
tween the contract in the Carson Case and the contract in this 
case, but there is no ground upon which these contracts can be 
distinguished so far as the matter now under investigation is 
concerned. 

Judgment affirmed. 





Eby vs. Travelers’ Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


EBY 


vs. 


TRAVELERS’ INS. CO., Hartrorp Conn.* 


1, EVIDENCE—“RES GESTZ”—DECLARATIONS OF INSURED. 


In an action upon an accident insurance policy, where it appeared that 
insured, shortly after brushing his teeth, was seized with violent 
coughing and choking, his statements to his wife, 15 minutes after- 
wards, when the choking had ceased and as soon as he was able to 
speak, that the choking was caused by bristles from his toothbrush 
becoming lodged in his throat, were admissible as part of the res 
geste. 


(For other cases, see Insurance, Dec. Dig. § 126[1].) 


5. APPEAL AND ERROR—EVIDENCE—OBJECTIONS. 


In an action on an accident insurance policy, where the court limited the 
decedent’s physician to statements made by the deceased as to his 
symptoms and sensations, his testimony, beyond such ruling, that 
deceased had told him that his illness was caused hy the lodgment of 
toothbrush bristles in his throat which remained in the case by 
reason of defendant’s failure to object or to move to strike it out, 
was not reversible error. 


(For other cases, see Insurance, Dec. Dig. § 237[2].) 


Appeal from Court of Common Pleas, Cumberland County. 

Assumpsit on a policy of life insurance by Jennie A. Eby against the 
Travelers’ Insurance Company, Hartford, Conn. Verdict for plaintiff for 
$7,702.50 and judgment thereon. Defendant appeals. Affirmed. 


Argued hefore Mestrezat, Potter, Moschzisker, Frazer, and Walling, 


m oo Smith, of Harrisburg, and Herman Berg, Jr., of Carlisle, for 
nt. 
ge et Hambleton, of Carlisle, and J. H. Reiff, of New Cumberland, 
ior Appellee 
MESTREZAT, J. 

This suit was brought on an accident insurance policy by which 
the defendant company agreed to pay the plaintiff $7,500 in case 
of the death of her husband “resulting from bodily injuries, 
effected directly and independently of all other causes, through 
external, violent, and accidental means.” 

The plaintiff alleges in her statement that her husband, Ben 
Eby, died on April 13, 1916, and that his death was caused solely 
by an accident within the terms of the policy; that about 8 o’clock 
on the morning of that day, while he was brushing his teeth, 
a number of the bristles of the tooth brush which he was using 
became loosened from the brush and lodged in his throat, causing 


* Decision rendered, June 30, 1917. 102 Atl. Rep. 209. 
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violent coughing, choking, vomiting, and strangling, resulting in 
his death about noon of the same day. The defendant company, 
in its affidavit of defense, denies these averments, and alleges that 
the death of the assured resulted directly and exclusively, and 
independently of any accident, from organic lesions or disease, 
and not from an accident within the meaning of the policy. 


It appears from the testimony of his wife that Eby was ap- 
parently in good health prior to the accident, and had not there- 
tofore been in bad health; that about 8 o’clock on the morning 
of April 13th, he arose from his bed and went into the bathroom, 
was suddenly seized with violent choking and strangling, became 
sick, and died about noon of that day. Under objection and ex- 
ception, the plaintiff introduced testimony to prove the cause of 
his death, as laid in the statement. 


Medical experts, including the attending physician, were called 
by the plaintiff, and they testified that, in their opinion, Eby’s 
death was caused by cerebral hemorrhage superinduced by 
coughing, strangling, and vomiting. The physicians called by the 
defendant, among them being the physician who held the post 
mortem examination two months after the death, were of the 
opinion that death did not result from cerebral hemorrhage but 
from natural causes; that the symptoms testified to by the attend- 
ing physician were not those of cerebral hemorrhage; and that 
such hemorrhages are not caused by spasms of coughing. 


The learned trial judge, in an exceptionally clear charge, sub- 
mitted to the jury to determine whether: (a) Eby sustained in- 
ternal injury from the bristles of the tooth brush which became_ 
unexpectedly detached and lodged in his throat, causing the 
choking and producing a hemorrhage which resulted in death; 
(b) if he did sustain an injury as alleged, it was effected through 
external, violent, and accidental means, independently of all other 
causes, within the sense and meaning of the policy of insurance; 
and (c) if he was injured as claimed, that injury was the proxi- 
mate cause of his death. The jury returned a verdict for the 
plaintiff, and, from the judgment entered thereon the defendant 
has appealed. The errors assigned are to certain rulings on tes- 
timony, to a paragraph in the charge referring to certain evidence 
admitted under objection, and refusal of points for charge, all of 
which were requests for binding instructions for defendant. 


The questions involved, as stated by the appellant, are: The 
admissibility of the testimony of the wife as to declarations of the 
deceased made fifteen minutes or more after the happening of 
the alleged accident; the admissibility of statements as to the 
cause of illness made by the deceased to the attending physician 
two hours after the accident; the admissibility of evidence offered 
by defendant in surrebuttal; and the refusal of binding instruc- 
tions. 

The appellant contends that the declarations made to the wife 
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were not part of the res geste, and they had no causal connection 
with the accident, were too far removed, in point of time, from it, 
and therefore, made after a break in the continuity of events which 
changed them into the narration of a past occurrence, they do not 
exclude the presumption that they were the result of premidation 
and design. 

In determining the first question, it is necessary to direct at- 
tention to Mrs. Eby’s testimony, showing the declarations of the 
deceased and the circumstances under which they were admitted, 
in connection with the ruling of the court. She testified that her 
husband was never sick; that he was well when they retired on 
the night of April 12th, and slept soundly all night; that she 
arose about half past 7 on the morning of the 13th, her husband 
being then awake; that she dressed and went downstairs to pre- 
pare breakfast, and about a half hour later heard her husband 
get up and go to the bathroom, this being about 8 o’clock; that 
she heard the water running and then heard him coughing and 
strangling, and ran upstairs, “and he was strangling; the water 
was running from his mouth. He tried to tell me to phone for 
the doctor, but couldn’t.” He tried to talk; she took him back 
to the bathroom and gave him some listerine. “His face was 
black, black as'a stove and he was choking and strangling.” Be- 
ing asked how long it was before he recovered his speech, she 
said, “About 10 or 15 minutes, before he could speak to me.” 
On her being asked, “Then what did he say?” and objection was 
interposed, and the plaintiff made an offer to prove all the acts 
and declarations of the insured from the time she heard him 
coughing up to the time of his death as part of the res geste. The 
trial judge ruled that: — 


“It appearing from the testimony that the wife went to the 
bathroom upon hearing her husband coughing; that she found 
him unable to speak for 10 or 15 minutes because of his physical 
condition, but that he did speak immediately upon acquiring the 
power of speech; and it appearing that the whole act was one 
continuous act, * * * the statements are to be treated as 
part of the res geste and are admissible in evidence.” 

Mrs, Eby was then asked :— 

“When your husband * * * recovered his power of speech, 
or was able to speak, what did he say to you?” 

She answered :— 

“T asked what happened, and he said he was cleaning his teeth, 
and some of the bristles come out of the brush and lodged in his 
throat, and he almost choked to death because they were stick- 
ing in his throat.” 

She testified that she gave him some listerine, which cleared 
his throat for a little while, and he said he thought they had gone 
down; that he complained of a severe pain in his head and laid 
down for awhile, but later went downstairs. She said that she 








72 Insurance Law Journal, Vol. 51. [Jan., 1918. 


saw no bristles in his throat, though she looked, but there were 
loose bristles on the washstand and in the basin. She also tes- 
tified that while he was still standing at the basin he said, “I will 
never use a bristle brush again, I am going to get a rubber one 
to-day.” She telephoned Dr. Kirkpatrick sometime after 9 o’clock. 
and the-doctor came about 10 and gave him some tablets. The 
doctor was summoned again near noon, and shortly after he 
arrived her husband had a severe coughing and choking spell, 
followed by a hemorrhage from the nose and a convulsion, in 
which he died within a few minutes. Dr. Kirkpatrick cor- 
roborated Mrs. Eby’s testimony as to what occurred after he 
arrived at the house. 

[1,3] The ruling of the court, admitting this evidence, is chal- 
lenged in the first assignment of error. We are of opinion that 
the declarations or statements made by the assured to his wife 
were part of the res geste, and were therefore properly admitted 
in evidence. It will be observed that the assured had been in good 
health and was free from all ailments prior to the attack of 
severe coughing and strangling, which attracted the attention of 
his wife on the morning of the accident. The medical testimony 
offered by the plaintiff justified the finding that he had no 
organic trouble. Mrs. Eby heard her husband go to the bathroom 
about 8 o’clock, heard the running water, his coughing, and ran 
to his assistance, and found him choking and strangling. As soon 
as he could speak, in 10 or 15 minutes, these declarations or state- 
ments were made. They were therefore made at the first pos- 
ble moment, and hence were the spontaneous utterances of the 
assured. The first utterances of one who by protracted efforts at 
relief has been enabled to articulate may be competent after a 
considerable interval. 16 Cyclopedia of L. & Pr. 1254. There © 
was close causal connection between the accident and the state- 
ments made by the assured, and there was no break in the con- 
tinuity of events which would change them into the narration of 
a past occurrence. The evidence does not warrant the conclusion 
that they were made with premeditation or with any ulterior pur- 
pose in view. They were clearly incidental to, and illustrative of, 
the accidental occurrence and emanated from it. The case is 
therefore brought within the definition of “res geste” stated in 
the textbooks and adopted by our own and the federal courts. 
Mr. Wharton, Law of Evidence, § 259 (3d Ed.) says that :— 

“The res geste are the circumstances which are the undesigned 
incidents of the litigated act, and which are admissible when illus- 
trative of such act. These incidents may be separated from the 
act by a lapse of time more or less appreciable. * * * Their 
sole distinguishing feature is that they must be the necessary in- 
cidents of the litigated act; necessary in this sense, that they are 
part of the immediate preparations for or emanations of such 
act, and are not produced by the calculated policy of the actors.” 
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A clear and concise statement of the rule as to declarations is 
given in 21 Am. & Eng. Encyc. of Law (1st Ed.) 101, where it 
is said that :— 

“If they ‘are made under such circumstances as will raise, the 
reasonable presumption that they are the spontaneous utterances 
of thoughts created by or springing out of the transaction itself, 
and so soon thereafter as to exclude the presumption that they are 
the result of premeditation and design, they will be admissible as 
part of the res gestz.’” 

In Hanover R. R. Co. vs, Coyle, 55 Pa. 396, 402, a peddler’s 
wagon was struck, and the peddler was injured by a locomotive, 
and we held that the declaration of the engineer, made at the time 
of, or immediately after, the accident was admissible for the 
purpose of showing that the train was behind time, to show care- 
lessness and negligence, and as part of the res geste. In deliver- 
ing the opinion, Agnew, J., said (55 Pa. p. 402) :-— 

“We cannot say that the declaration of the engineer was no 
part of the res geste. It was made at the time of the accident, 
in view of the goods strewn along the road by the breaking up 
of the boxes; and seems to have grown directly out of, and im- 
mediately after, the happening of the fact.” 


The declaration was held to be “a part of the very transaction 
itself.” In Elkins, Bly & Co. vs. McKean, 79 Pa. 493, 501, where 
the injury resulting in death was caused by the explosion of an 
oil lamp, we held that the statements as to the cause of the 
accident, made by the injured party at and about the time of its 
occurrence, while he was covered with fire, were competent as 
part of the res geste. In the opinion it was said :— 


“What McKean said as to the cause of the accident when found 
enveloped in the flames of the oil, or within a few minutes after- 
wards, was clearly competent evidence as a part of the res geste.” 

We have uniformly adhered to the doctrine of these authorities 
in our later cases. Commonwealth vs. Wernitz, 161 Pa. 591, 29 
Atl. 272; Coll vs. Easton Transit Co., 180 Pa. 618, 37 Atl. 89; 
Smith vs. Stoner, 243 Pa. 57, 89 Atl. 795; Tomezak vs. Susque- 
hanna Coal Co., 250 Pa. 325, 95 Atl. 465. 

The Supreme Court of the United States has considered the 
question in Travelers’ Insurance Co. of Chicago vs. Mosley, 8 
Wall.-(75 U. S.) 397, 19 L. Ed. 437. That was a suit on an 
accident insurance policy brought by the beneficiary after the 
death of the assured which resulted from the accident. It ap- 
peared that the assured left his bed on the second floor of his 
residence in the night time, and, when he returned, he told his 
wife that he had fallen down the back stairs and almost killed 
himself, and that he had hit the back part of his head. Similar 
declarations were subsequently made to the son of the assured. 
The declarations were held to be a part of the res geste and ad- 
mitted, under objection, to prove that the assured had fallen 
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down the stairs. The Supreme Court sustained the ruling, and, 
in delivering the opinion, Mr. Justice Swayne said (8 Wall. 404, 
408 [19 L, Ed. 437]):-— 

“Wherever the bodily or mental feelings of an individual are 
material to be proved, the usual expressions of such feelings are 
original and competent «vidence. Those expressions are the 
natural reflexes of what it might be impossible to show by other 
testimony. If there be such other testimony, this may be neces- 
sary to set the facts thus developed in their true light, and to 
give them their proper effect. As independent, explanatory or 
corroborative evidence, it is often indispensable to the due ad- 
ministration of justice. Such declarations are regarded as verbal 
acts, and are as competent as any other testimony, when relevant 
to the issue. * * * Here the principal fact is the bodily in- 
jury. The res geste are the statements of the cause made by 
the assured almost contemporaneously with its occurrence, and 
those relating to the consequences made while the latter subsisted 
and were in progress. Where sickness or affection is the subject 
of inquiry, the sickness or affection is the principal fact. The 
res geste are the declarations tending to show the reality of its 
existence and its extent and character. The tendency of recent 
adjudications is to extend, rather than to narrow, the scope of 
the doctrine.” 


[4,5] The second question for consideration, and it is raised 
by the second assignment, is whether the court erred in admitting 
statements as to the course of the illness made by the assured to 
the attending physician two hours after the accident. It is well 
settled that a physician may testify in favor of his patient to a 
statement by the latter in relation to his condition, symptoms, 
sensations, and feelings made for the purpose of receiving 
medical advice. Such statements are in the nature of hearsay, 
and therefore, would be excluded under the general, but the 
courts admit them on the ground of necessity, as being incapable 
of proof by other evidence. While the competency of the evi- 
dence for such purpose is conceded, it is contended by the appel- 
lant that the court permitted the attending physician to transcend 
the limits of the rule, and testify to a statement by the patient 
as to the cause of his injury. This is a misapprehension of the 
ruling of the court. The question was raised more than once, 
and, on each occasion, the court excluded statements made to the 
physician as to the cause of his injury. The plaintiff first offered 
to prove by the physician that Eby stated to him over the tele- 
phone that bristles from a tooth brush had lodged in his throat 
and caused him to become ill. On objection, the court ruled 
that :-— 


“The witness may testify to any statements made by the as- 
sured to him which showed his present condition, symptoms, sen- 
sations, or feelings at the time the physician was called to treat 
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him, but that he could not give any declarations as to the cause 
of the injury, which may have been stated by the decedent.” 


The witness then proceeded to testify to the conversation over 
the telephone, and stated that the assured said he had met with 
a little accident, whereupon the court of its own motion directed 
that part of the answer to be struck out. Subsequently, the 
plaintiff’s counsel made the following offer :— 


“T am going to ask the witness [the physician] what Ben Eby, 
the insured, told him wtih relation to what had happened to him, 
and what the doctor did, predicated upon what the insured had 
told him.” 

On objection by defendant, the court ruled :— 


“T will sustain you on that point [that the statement was a 
narration of a past occurrence]. It is not part of the res geste. 
We will allow the witness to testify as to the statements made 
by the decedent showing his condition, symptoms, sensations, and 
feelings, these statements having been made to the doctor for the 
purpose of giving the information necessary for treatment. To 
that extent we admit the offer.” 


The counsel for plaintiff then directed the witness to state the 
conversation he had with Eby, but, at the suggestion of the court, 
the question was modified so as to confine the conversation to 
what occurred after the physician arrived at the house for the - 
purpose of treating his patient professionally. 

It appears, therefore, that the court did not hold, as claimed 
by appellant, that the physiciaa could testify to statements or 
declarations of his patient as to the cause of his injury, but dis- 
tinctly ruled to the contrary, and in each instance, when the ques- 
tion was raised, properly confined the proof to statements of the 
condition, symptoms, sensations, or feelings of the patient when 
the physician was called to treat him, which, as above pointed out, 
was clearly competent. It is quite true that the witness did go 
beyond the ruling of the court and testify that the assured told 
him his illness was caused by the lodgment of the tooth brush 
bristles in his throat, producing violent coughing and choking 
which, he feared, had ruptured something. No objection, how- 
ever was made by the appellant to the answer, nor was there a 
motion to strike it out, nor was the court asked to charge the 
jury to disregard it. So far as the record discloses, the appellant 
acquiesced in the reply. The court had already repeatedly ex- 
cluded such testimony, as being the narration of a past occurrence, 
and, therefore, not competent, and a motion promptly made to 
strike out that part of the witness’ answer would necessarily have 
prevailed. 

[6] The objectionable answer was permitted td go unchallenged 
by the appellant, and therefore it remained in the case as part of 
the testimony. Broadnax vs. Cheraw & Salisbury R. R. Co., 157 
Pa, 140, 27 Atl. 412. 
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[7] There is no merit in the seventh assignment, which alleges 
error by the court in refusing to permit Dr. Wadsworth to be 
called by defendant in surrebutal. He performed the post mortem 
examination, and, being called by the defendant, testified in chief 
fully as to the condition in which he found the brain, and that it 
was.in a normal condition. The plaintiff then called physicians 
in rebuttal, and they testified to finding a disintegrated spot in the 
brain. It is therefore clear that the learned court below did not 
abuse its discretion in refusing to permit the witness to be called 
in surrebuttal to testify again to matters about which he had 
testified in chief. 

The assignments of error are overruled, and the judgment is 
affirmed. 
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BEAUDOIN vs. LA SOCIETE ST. JEAN BAPTISTE DE 
BIENFAISANCE DE BIDDEFORD er At.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—ACCIDENT CONTRACTS—MATTER COVERED. 

An accident contract is intended to apply to all cases of disability which 

are the natural and ordinary results of external physical injury due to 
accident. 


(For other cases, see Insurance, Dec. Dig. § 455. 


2. INSURANCE—“SICK” BENEFIT INSURANCE. 


A contract allowing benefits to a member of a society “who is sick and 
unable to work” does not apply to natural illness following the 
breaking of a leg; sickness being disabilities which are the natural 
results of disease arising from a pathological condition. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


[Ed. Note—For other definitions, see Words and Phrases, First and 
Second Series, Sick.] 


Exceptions from Supreme Judicial Court, York County, at Law. 

Assumpsit by Piere Beaudoin against La Societe St. Jean Baptiste de 
Bienfaisance de Biddeford and trustee. Verdict was directed for defend- 
ants, and plaintiff excepts. Exceptions overruled. 


Argued before Cornish, C. J., and Spear, King, Bird, Hanson, and 
Madigan, JJ. 


Louis B. Lausier, of Biddeford, for Plaintiff. 
N. B. & T. B. Walker, of Biddeford, for Defendants. 


* Decision rendered, Nov. 18, 1917. 102 Atl. Rep. 234. 
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GEORGIA LIFE INS. CO. vs. MISSISSIPPI CENT. R. CO. 
(No. 19488.)* 


(Supreme Court of Mississippi.) 


INSURANCE—INDEMNITY POLICY—OFFER AND ACCEPTANCE 
—INCREASED RECOVERY. 

An insurance policy indemntfying a railroad company against liability 
for personal injury suits provided that the insurer would at its own 
cost investigate all accidents and defend all suits, and that when the 
insurer had the oportunity to settle the claim of any injured employee 
and failed to take advantage thereof it should become liable in an 
increased amount, provided that the offer of settlement was sub- 
mitted to the insurer by the injured employee or his duly authorized 
representative. An employee of insured was killed, and suit was 
brought against it by the administrator and also by the widow by 
her next friend. The widow made an offer of compromise to the 
railroad company, which was by it communicated to the insurer, 
but no offer was made by the administrator or by the next friend. 
Recovery was had against the railroad company in an amount larger 
than that covered by the policy. Held that, the offer of compromise 
not having been made by the duly authorized representative of the 
deceased employee, the insurer was powerless to accept it, and 
consequently was not liable to the insured in the increased amount. 


(For other cases, see Insurance, Dec. Dig. § 521.) 
Holden and Stevens, JJ., dissenting. 


In Banc. Appeal from Chancery Court, Adams County; R. W. Cutrer, 
Chancellor. 

Suit by the Mississippi Central Railroad Company against the Georgia 
Life Insurance Company. From a decree for plaintiff, defendant appeals. 
Reversed and rendered. 


Luther L. Tyler, of Brookhaven, for Appellant. 
S. E. Travis, of Hattiesburg, for Appellee. 


* Decision rendered, Nov. 12, 1917. 76 S. Rep. 646. 


METROPOLITAN CASUALTY INS. CO vs. LIGHTSEY. 
(No. 19749.)* 


(Supreme Court of Mississippi. Division B.) 


INSURANCE— CASUALTY INSURANCE—BREACH OF WAR- 
RANTY—CONDITION OF HEALTH. 

In a suit upon a policy of casualty insurance to recover the indemnity 
aes ‘for the complete fracture of two or more ribs,” evidence 
eld not to sustain the defense of a breach of warranty that insured 


* Decision rendered, Nov. 26, 1917. 76 S. Rep. 729. 
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was physically sound, materially affecting the risk, when at the time 
of his application he had a chronic heart trouble. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Jones County; P. B. Johnson, Judge. 

Action by T. Nolan Lightsey against the Metropolitan Casualty 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Appellee, as plaintiff in the court below, sued upon a policy of casualty 
insurance to recover the indemnity provided “for the complete fracture 
of two or more ribs.” From a judgment in favor of the plaintiff, the 
defendant prosecutes this appeal, contending in its assignment of errors 
that the court erred in refusing to grant a peremptory charge in favor 
of the defendant, and also in the principal instruction given the plaintiff. 
Mr. Lightsey was the local manager of the Standard Oil Company in 
the city of Laurel. The policy was the combination health, accident, and 
life policy usually written by appellant, and this particular policy was 
written through a local agency at Laurel. There is no question about 
the good faith of the plaintiff in taking out the insurance, but the con- 
tention is that certain warranties in the policy were breached. The 
policy makes the application a part of the contract; the provision be- 
ing :— 

“A copy of the application indorsed hereon is hereby made a part of 
the contract. * * * This policy shall be void if any of the statements 
in the application are false, and such false statements are made with 
intent to deceive, or if such false statements materially affect either the 
acceptance of the risk or the hazard assumed by the company.” 

Among other things stated in the application is the following :— 


“IT am sound and whole mentally and physically, * * * nor have 
I ever been subject to any chronic disease.” 


At the time the application was taken there was no medical examina- 
tion, and, indeed, no examination whatever was required. While the policy 
was in force, Mr. Lightsey was kicked by a mule, and had, according 
to his testimony, two ribs fractured. There is no dispute in the testimony 
that while the paintiff was attending to his office duties he was called on 
the outside to examine a mule, which the veterinary had been treating, 
and while the plaintiff was examining the mule he was so unfortunate as 
to receive a kick from the unruly animal. There is sharp conflict in the 
testimony as to whether the two ribs were in fact broken. The court 
confined the jury to the sole issue “whether or not the plaintiff sustained 
two fractured ribs by virtue of his accident,’ and declined to give ap- 
pellant a peremptory instruction. Liability is denied by appellant on the 
theory that the plaintiff had a chronic heart trouble at the time the 
application was signed and the policy delivered, and that therefore the 
warranty of sound health and freedom from chronic disease had been 
breached, and the policy is void. 


R. L. Bullard, of Laurel, for Appellant. 
M. W. Boyd and S. Freeman, both of Laurel, for Appellee. 
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CLAY vs. STATE INS. CO. (No. 101.)* 
(Supreme Court of North Carolina.) 


1, INSURANCE—RISKS INSURED AGAINST—“ACCIDENT.” 

As used in a policy insuring against death sustained through external, 
violent, and accidental means, the word “accident” should receive 
its ordinary and popular definition as an unusual and unexpected 
occurrence, or one that takes place without the foresight or ex- 
pectation of the person affected, and the question is to be determined 
by reference to the facts as they affect the holder of the policy or 
person insured. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

{Ed. Note—For other definitions, see Words and Phrases, First and 
Second Series, Accident. ] 


2. INSURANCE—RISKS INSURED AGAINST—ACCIDENT POLICY 
—FIGHTING OR PROVOKING ASSAULT. 

Under a policy insuring against death sustained through external, violent, 
and accidental means, without any specific or definite exception 
covering the matter, the intentional killing of insured by a third 
person does not of itself withdraw the claim for the protection of 
the policy, and the test of liability is whether insured, being in the 
wrong, was the aggressor under circumstances rendering a homicide 
likely as the result of his own misconduct. 


(For other cases, see Insurance, Dec. Dig. § 463.) 


3. INSURANCE—RISKS INSURED AGAINST—ACCIDENT POLICY 
—FIGHTING OR PROVOKING ASSAULT. 

Where accused wrongfully assaulted S. with a pole three or four feet 
long, and pursued the fight with a pistol which he first fired, and 
was then himself shot and killed, the homicide was not accidental, 
within a policy insuring against death by external, violent, or ac- 
cidental means. 

(For other cases, see Insurance, Dec. Dig. § 463.) 


Appeal from Superior Court, Bertie County; Allen, Judge. 

Action by Mrs. Allie Clyde Clay, administratrix, against the State 
Insurance Company. Judgment for plaintiff, and defendant appeals. New 
trial granted. 


Winston & Matthews, of Windsor, and H. S. McMichael, of Indiana- 
polis, Ind., for Appellant. 

Pruden & Pruden, of Edenton, Gilliam & Davenport, of Windsor, 
and S. Brown Shepherd, of Raleigh, for Appellee. 


* Decision rendered, Nov. 28, 1917. 94 S. E. Rep. 289. 
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PLEDGER vs. BUSINESS MEN’S ACC. ASS’N OF TEXAS. 
(No. 5775.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE — CONTRACTS — DIFFERENT INSTRUMENTS — 
CONSTRUCTION. 


The application, certificate, and by-laws of a mutual association, where 
they constitute the contract of insurance, should, if possible, be so 
constructed as to harmonize with each other. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


2. INSURANCE — MUTUAL ASSOCIATIONS — POLICY — CON- 
STRUCTION—“ACCIDENTAL DEATH”—“DEATH BY AC- 
CIDENTAL MEANS.” 


Where a mutual insurance certificate provided that amount of the cer- 
tificate should be payable “in case of accidental death,” a provision 
in the by-laws that a beneficiary shall be entitled to benefits for 
death of member “solely and exclusively by external, violent, and 
accidental means,” is not ambigous, and should control the policy, a 
death produced by accidental means being an “accidental death,” 
although an accidental death may or may not be produced by acci- 
dental means. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

[Ed. Note—For other definitions, see Words and Phrases, First and 
Second Series, Accident; Accidental Means.] 


3. INSURANCE— MUTUAL ASSOCIATIONS — BY-LAWS — PRE- 
SUMPTIONS. 

Where a certficate of a mutual association refers. to the by-laws as part 
of the contract of insurance and a copy of the by-laws is furnished, 
the member is presumed to have read the same. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 


Appeal from District Court, Travis County; Chas. A. Wilcox, Judge. 

On rehearing. Former opinion reversed, and judgment of the trial 
court affirmed. 

For former opinion, see 197 S. W. 889. 


. E. R. Pedigo and Lyndsay D. Hawkins, both of Austin, for Ap- 
pellant. 
White, Cartledge & Graves, of Austin, for Appellee. 


* Decision rendered, Oct. 17, 1917. Appellant’s motion for rehearing 
denied, Oct. 17, 1917. Denied finally Nov. 28, 1917. 198 S. W. Rep. 810. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF IOWA. 


BLANK 
vs. 


NATIONAL SURETY CO. (No. 31607.)* 


1. INSURANCE—POLICIES—CONSTRUCTION—AMBIGUITY. 


Doubtful or ambiguous language in an insurance policy must be construed 
most strongly against the insurer; but the court must also seek to 
ascertain the exact obligation intended, and the language must be 
given its usual and ordinary meaning, and a strained or forced con- 
struction be avoided. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—BURGLARY INSURANCE—CONSTRUCTION OF 
POLICIES—“USE OF TOOLS OF EXPLOSIVES DIRECTLY 
THEREUPON”*—AMBIGUITY. 


A burglary policy for loss by “persons who shall have made entry into 
such safe or safes by use of tools, or explosives directly thereupon” 
does not cover a burglary where the building is broken, into, the safe 
opened by working the combination, and the inner wooden drawers, 
containing the money, broken open; the language not being am- 
biguous or susceptible to any other meaning. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from District Court, Polk County; W. H. McHenry, Judge. 

Action on a policy for loss by burglary. The jury, by direction of 
the court, at the close of plaintiff’s testimony returned a verdict for 
the defendant. Plaintiff appeals. The facts are stated in the opinion. 
Affirmed. 


Miller & Wallingford and Oliver H. Miller, all of Des Moines, for 
Appellant. 
Dunshee, Haines & Brody, of Des Moines, for Appellee. 


STEVENS, J. 

On or about March 4, 1914, the defendant issued and delivered 
to plaintiff a policy containing provisions indemnifying plaintiff 
against loss by burglary and robbery committed by means therein 
specified. 

It is claimed that on the night of October 6, 1914, burglars 
entered the room in which appellant kept a small Diebold safe, 
with a combination lock on the outer door. On one side of the 
inner chamber of the safe were two small wooden boxes or 
drawers which were locked with a key. The room in which the 
safe was located was entered by breaking the glass in the transom; 


* Decision rendered, Nov. 17, 1917. 165 N. W. Rep. 46. 
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the safe was entered by working the combination or lock on the 
outer door, thereby opening same without the use of tools or 
explosives. After entry into the safe was effected, the ends of 
each of the wooden boxes or drawers were broken off and money 
and checks contained therein taken by the burglars. It is con- 
ceded by defendant that $462.84 in cash, the amount claimed, 
was thus taken, but it appears that payment of the checks, aggre- 
gating in amount $63, was stopped so that no loss resulted on 
account of the taking thereof. 

The petition of plaintiff alleges the burglarious entry of the 
room in which the safe was located, the entry into said safe, and 
the abstraction of the money and checks as above stated. The 
required proofs of loss were made by plaintiff to defendant. De- 
fendant in answer to plaintiff’s petition admits the execution of 
the policy and pleads, by way of special defense, that the same 
provides indemnity only against loss resulting from an entry 
into the safe effected by the use of tools or explosives directly 
thereupon, and that the entry into the safe in question was effected 
by working the combination or lock on the outer door, and without 
the use of tools, explosives, or violence of any kind. The pro- 
vision of the policy which it is claimed directly covers the loss in 
question is as follows »— 

“For direct loss by burglary of any of the property described 
in paragraph A from the safe or safes described in the schedule, 
located at the premises of the assured, by any person or persons 
who shall have made entry into such safe or safes by the use of 
tools or explosives directly thereupon.” 


The evidence satisfactorily shows that the outer door of the 
safe was locked, and that same was opened by working the com- 
bination or lock thereof. The theory upon which the trial court 
sustained defendant’s motion to direct a verdict was that the 
policy provided indemnity only against loss resulting from an 
entry made into the safe by the use of tools or explosives directly 
thereupon, and that where same was effected by working the com- 
bination or lock on the outer door, and only the wooden box or 
drawer on the inside was broken, no liability existed. 

[1] It is argued on behalf of appellant that the above pro- 
vision of the policy is ambiguous, and that same must be con- 
strued most strongly against the insurer, and that, if properly in- 
terpreted and applied, must be held to provide indemnity if, where 
the room or building in which the safe was located was bur- 
glariously entered and access to the money box, or drawer, ob- 
tained without the use of tools os explosives and where the 
box or drawer containing the money was broken into by prying 
open or breaking the end thereof. The rule which requires doubt- 
ful or ambiguous language found in a policy of insurance to be. 
construed most strongly against the insurer is so universally 





84 Insurance Law Journal, Vol, 51. [Jan., 1918. 


known and recognized that reference to authorities to sustain the 
same is unnecessary. 


It is also the duty of the court, in construing a policy of in- 
surance, to seek to ascertain and determine the exact obligation 
intended to be assumed by the insurer, and in doing so, language 
must be given its usual and ordinary meaning, and a construction 
that is strained or forced should be avoided. Riley vs. Interstate 
Business Men’s Accident Ass’n, 152 N. W. 617. 


[2] There is no apparent ambiguity in the language of the 
policy. The language of the clause above quoted excludes the 
idea suggested by counsel. The indemnity provided is against 
loss resulting from an entry made into the safe by the use of tools 
or explosives directly thereupon. This necessarily means the door 
or outer part thereof. The risk assumed by the insurer con- 
templates that the door of the safe shall be securely locked, and 
entrance therein can be made only by the use of tools or explo- 
sives for that purpose. This secures the insurer against loss re- 
sulting from carelessness in leaving the safe door unlocked by 
persons having access thereto. The policy is not a general policy 
providing indemnity against all losses resulting from burglary, 
but only such loss as results from means employed according to 
the terms of the policy. The language of the policy certainly 
does not contemplate indemnity in a case where access is gained 
to the inner chamber of the safe without the use of tools or ex- 
plosives, nor against loss resulting from breaking or destroying 
a wooden drawer which would offer but indifferent resistance to 
the simplest tools after the outer door has been opened by work- 
ing the combination to the lock thereon. The policy does not 
purport to cover all losses resulting from a burglarious entry of 
the building in which the safe is kept, but only losses resulting 
from an entry made into the safe by the use of tools or ex- 
plosives directly thereupon. To give the policy the meaning con- 
tended for by counsel would deprive the language used of its 
usual and ordinary meaning and distort the provision above 
quoted to mean something evidently not intended by the parties 
to the contract. 

Appellant relies upon the holding of the Supreme Court of In- 
diana in Fidelity & Casualty Co. of New York vs. Sanders, 32 
Ind. App. 448, 70 N. E. 167, in which a similar policy was con- 
strued by that court. The conclusion announced in this case 
tends to support the theory of appellant and held that, where an 
entry into the safe was made by working the combination or 
lock on the outer door and the money drawer on the inside of 
said safe was opened by breaking the lock and extracting the 
drawer from the safe and taking the money therefrom, the in- 
surance company was liable. So far as we have been able to 
‘find, the above is the only case so holding. 


The language of the policy under consideration is identical with 
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that in Maryland Casualty Co. vs. Ballard County Bank, 134 Ky. 
354, 120 S. W. 301. In that case robbers entered the bank and 
compelled the cashier to unlock the outer door to the safe, where- 
upon they took therefrom a sum of money. The court held that 
the responsibility assumed by the insurer was the payment of 
money feloniously abstracted from the safe by persons gaining 
access thereto by the use of tools or explosives directly thereupon, 
and that the company was not liable under the above facts. 

The language of the policy construed in Brill vs. Metropolitan 
Surety Co. (Sup.) 113 N. Y. Supp. 476, was, in effect, the same 
as the language in the policy in question. Entry appears to have 
been made into the safe by unlocking the outer door without the 
use of tools or explosives, but the cash box was broken into and 
money stolen therefrom. The court held the defendant was not 
liable. 

The Supreme Court of California, in First National Bank of 
Monrovia vs. Maryland Casualty Co., 162 Cal. 61, 121 Pac. 321, 
Ann. Cas. 1913C, 1170, had before it a policy containing the fol- 
lowing provision :— 

“The company shall not be liable: (5) For the loss of money, 
bullion, bank notes * * * from a combination fire and burglar- 
proof safe containing an inner steel burglar-proof chest, unless 
the same shall have been abstracted from the chest after entry 
also into the said chest effected by the use of tools or explosives 
directly thereupon.” 

It appears that the safe referred to in that case contained an 
inner burglar-proof chest; that the outer door and also the door 
to the inner chest was opened by working the combination or 
lock thereon. The court held that, as the entry to the contents 
of the safe was not effected by the use of tools or explosives, 
there was no liability. 

No similar provision in a policy of this character has been 
previously construed by this court, but, in our opinion, there is 
nothing uncertain or doubtful in its terms or meaning. It pro- 
vides indemnity against loss occasioned by burglars entering a 
safe by the use of tools or explosives upon the same. It is 
immaterial whether the soom in which the safe is located is 
reached by breaking and entering or not. It seems to us that the 
holding in the Indiana case perverts the plain language of the 
policy and ignores its real purpose and meaning. The conclusion 
reached in the other cases cited appears to be supported by the 
better reasoning, and is in harmony with the clear and unam- 
biguous meaning of the contract involved. 

The trial court, in our opinion, rightly sustained defendant’s 
motion to direct the jury tu return a verdict in its favor. If the 
plain language of the policy is given its usual and ordinary mean- 
ing no other conclusion is possible. The judgment of the lower 
court is affirmed. 

Gaynor, C. J., and Weaver and Presston, JJ., concur. 
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SUPREME COURT OF NEW YORK. 


SPECIAL TERM FoR Motions. Erie County. 


MESSERSMITH 
VS. 


AMERICAN FIDELITY CO.* 


INSURANCE — INDEMNITY INSURANCE — VIOLATION OF 
STATE LAW. 


Policy agreeing without exception to indemnify insured against loss from 
use of his automobile does not furnish security for loss incurred by 
insured, where his automobile was opcrated with his consent by a 
minor under 18, in violation of a law of the state. 


(For other cases, see Insurance, Dec. Dig. § 434.) 


Suit by Edgar C. Messersmith against the American Fidelity Com- 
pany. Rlaintiff’s motion on pleadings denied. 


Rebadow, Ladd & Brown, of Buffalo (Franklin R. Brown, of Buf- 
falo, of counsel), for Plaintiff. 
Charles Newton, of Buffalo, for Defendant. 
TAYLOR, J. 

This defendant, being an insurance corporation, insured this 
plaintiff against loss to him on account of injuries inflicted on 
other people by reason of the operation of an automobile owned 
by this plaintiff. Later a woman was injured on the streets of the 
city of Butfalo by being run against by said automobile, which was 
under the control of another than this plaintiff. Such injured 
person brought an action and recovered a substantial judgment 
against this plaintiff hy reason of said mishap. This plaintiff paid 
said judgment, and then brought this suit to compel this defendant 
to indemnify him in the amount of the judgment. 

This defendant in its answer, besides making appropriate de- 
nial, pleads in substance as an affirmative defense that when the 
mishap in question occurred the automobile was operated by an 
infant under eighteen years of age, not only to the knowledge and 
with the consent of this plaintiff, but pursuant to this plaintiff’s 
instructions and under his orders, and that such operation of the 
automobile resulting in said mishap was a crime under the laws 
of the state of New York, of the commission of which both the 
driver and his master, this plaintiff, were guilty as principals 
The plaintiff contends that the policy should be. strictly con- 
strued against the defendant, which prepared it, that the policy 
contains no exception or reservation to which the defendant can 
now resort for salvation, and that no implied condition which will 
protect the defendant can be read in the policy. Of course, on 


* Decision rendered, Nov. 30, 1917. 167. N. Y. Supp. 579. 
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this motion, the answer must be taken as true and given all 
possible force and effect. 

With all the arguments and claims of both parties, the real 
and only question here involved is this: Does the following lan- 
guage of the policy, namely: “[The defendant] agrees to in- 
demr.fy the insured against loss * * * by reason of the 
* * * use * * * of the automobile’—furnish security 
for financial loss incurred by the insured through use of the auto- 
mobile by the insured directly, or by another under his orders, 
which is criminal under the statutes of this state? Whether the 
result at which I am arriving be deemed to be derived from read- 
ing into the policy a condition favorable to the defendant, or by 
declining to insert therein language relieving the defendant, I 
care not. Whatever might be held as to accidents caused while 
an automobile driver is violating a city ordinance regulating 
speed, for example, or under one of many conceivable sets of 
circumstances differing from those here involved, it is inconceiv- 
able to me that this plaintiff can be indemnified under this policy 
if on the trial it be proved, as it is pleaded in this answer, that 
the mishap in question was caused through the commission of a 
misdemeanor by the driver of the automobile, and that such 
criminal act was participated in by the plaintiff as a principal 
because he authorized and commanded such use of the auto- 
mobile by the driver, knowing the driver to be under the age of 
eighteen years. 

I appreciate that insurance policies are in general to be con- 
strued strictly against the companies which draft and issue them; 
however, this rule is not so broad as to compel a construction 
which would force such companies to save harmless those of 
their policyholders who suffer financial loss on account of their 
having committed crimes. And this, too, even though the policy 
does not except criminal acts; for such an exception, in my 
judgment, even though express, would be valueless, because con- 
trary to good policy. A contrary holding would permit such an 
insurance policyholder, not only to take advantage of his own 
wrong, but to profit financially from his own criminal act. If 
the estate of a suicide cannot recover under a life insurance policy 
which is silent as to death by suicide (and this is now the law in 
the state of New York—Shipman vs. Pro. Home Circle, 174 N. 
Y. pages 406-410, 67 N. E. 83, 63 L. R. A. 347) surely, a fortiori, 
this plaintiff cannot recover, if this defendant proves what it has 
alleged in defense. 

I think that the answer pleads a good defense, and therefore 
this motion cannot prevail. Ten dollars motion costs to the de- 
fendant. 
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SOUTHERN PAVING CONST. CO. er at. vs. CITY OF 
KNOXVILLE, Tenn. (No. 2968.)* 


(United States Circuit Court of Appeals, Sixth Circuit.) 


1, INSURANCE— FOREIGN INSURANCE COMPANY — ACTION 
AGAINST VENUE. 

Under Shannon’s Code Tenn. 1917, § 3292, subsec. 3, providing that a 
foreign insurance company, as a prerequisite to doing business in the 
state, shall file with the state insurance commissioner an instrument 
appointing him its attorney, on whom aj! lawful process in any action 
against it may be served, that the authority shall continue as long as 

any liability against the company remains outstanding in the state, 
and that any process issued by any court of record in the state, 
and served on the commissioner by the proper officer of the county 
in which the commissioner has his office, shall be deemed a sufficient 
process on the company, the company, after it has ceased to do 
business in the state, may, by process served on the commissioner, 
of — in a county other than that in which the commissioner has 
is office. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


2. INSURANCE— FOREIGN COMPANY—PROCESS—COUNTER- 
PART SUMMONS—VENUE. 


Under Shannon’s Code Tenn. 1917, § 6115, providing that suit in chan- 
cery court may be instituted wherever the defendant, or any material 
defendant, is found, unless otherwise prescribed by law, and section 
6116, providing that counterpart summons may be issued to any other 
county for defendants not to be found in the county in which the 
suit is properly brought, neither of the defendants need be found 
in the county in which the suit is brought, it is authorized by statute 
against one of the defendants in that county; so action in any county 
against a foreign insurance company, with service of process on the 
state insurance commissioner as its attorney, being authorized by sec- 
tion 3292, subsec. 3, suit on bond of a contractor to repair street in 
K. county, with a foreign insurance company as surety, may be 
brought in that county, and the contractor served with counterpart 
summons in another county, after the insurance company has ceased 
to do business in the state. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Suit by the City of Knoxville, Tenn., against the Southern Paving 
Construction Company and another. Judgment for plaintiff, and defend- 
ants bring error. Affirmed. 

See, also, 220 Fed. 236. 


W. L. Frierson, of Chattanooga, Tenn. (Lewis M. Coleman, of 
Chattanooga, Tenn., of counsel), for Plaintiffs in Error. 

W. T. Kennerly, Wm. Baxter Lee, and J. Pike Powers, Jr., City 
Atty., all of Knoxville, Tenn., for Defendant in Error. 


Before Warrington, Mack and Denison, C. JJ. 
* Decision rendered, Oct. 2, 1917. 245 Fed. Rep. 421. 
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NORTHWESTERN TRADING CO. vs. WESTERN LIVE 
STOCK INS. CO. (No, 31879.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—LIVE STOCK INSURANCE—PLEADING—NEGA- 
TIVING EXCEPTIONS FROM POLICY—CONDITIONS PRE- 
CEDENT. 

In an action on a policy on live stock for the death of 260 head of horses, 
the policy, though purporting in general terms to insure against loss 
by death from disease or accident, specifying certain exceptions, 
plaintiff need not negative the exceptions, nor plead the performance 
of conditions precedent otherwise than in general terms. 

(For other cases, see Insurance, Dec. Dig. § 639.) 


3. INSURANCE—LIVE STOCK INSURANCE—CONDITIONS PRE- 
CEDENT—BURDEN OF PROOF. 
Plaintiff suing on a policy on live stock must prove compliance with any 

conditions precedent of the policy as a condition of recovery. 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from District Court, Polk County; Thos. J. Guthtrie, Judge. 
Action on a policy of live stock insurance brought to recover for 
the death of 260 head of horses. The defendant filed a motion for more 
specific statement calling for a detail of the circumstances of the death 
of each animal, including the time and place thereof. This motion was 
overruled, and the defendant has appealed from such ruling. Affirmed. 
See, also, 163 N. W. 350. 


Stipp, Perry, Bannister & Starzinger, of Des Moines (Thomas J. 
Graydon, of Des Moines, of counsel), for Appellant. 
Dunshee, Haines & Brody, of Des Moines, for Appellee. 


* Decision rendered, Nov. 21, 1917. 165 N. W. Rep. 115. 














STANDARD PRINTING CO. vs. FIDELITY & DEPOSIT 
CO. OF MARYLAND. (No. 2043.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—WORKMEN’S COMPENSATION ACT—EMPLOY.- 
ER’S LIABILITY POLICY—JUDGMENT FOR EMPLOYEE— 
RECOVERY OVER BY EMPLOYER. 

When the insurer, in an employer’s liability policy, assumes the exclusive 
control of the defense of a suit upon an employee’s elaim, it becomes 
liable for the payment of a judgment obtained by the employee and 
an action may be maintained by the employer to recover from the 


* Decision rendered, Nov. 16, 1917. 164 N. W. Rep. 1022. Syllabus by 
the Court. 
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insurer the amount of the judgment for the benefit of the employee 
without payment of the judgment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2 INSURANCE WORKMEN’S COMPENSATION ACT—DEFENSE 
BY INSURER—WITHDRAWAL. 


Having once assumed the defense the insurer cannot relieve itself of this 
measure of liability by an unwarranted withdrawal from the case. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—WORKMEN’S COMPENSATION ACT—EMPLOY- 
ER’S ACTION AGAINST INSURER. 

There was no impropriety in an agreement by the employer to prosecute 
the suit for the benefit of the employee nor in counsel commenting 
on that fact. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


4. INSURANCE--WORKMEN’S COMPENSATION ACT—EMPLOY- 
ER’S ACTION AGAINST INSURER—EXPENSES. 

Under such circumstances, the emloyer may recover expenses incurred 
in defense of the employee’s action after the insured withdrew, with- 
out payment of sucli expenses. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from District Court, Hennepin County; Daniel Fish, Judge. 

Action by the Sandard Printing Company against the Fidelity & 
Deposit Company of Maryland. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Briggs, Thygeson & Everall, of St. Paul, for Appellant. 
Kerr, Fowler, Schmitt & Furber, of Minneapolis, for Respondent. 
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LIFE. 
COURT OF APPEALS OF KENTUCKY. 


GEORGE WASHINGTON LIFE INS. CO. 


US. 


NORCROSS.* 


1. INSURANCE— POWERS OF AGENTS—LIMITATIONS BY 
POLICY. 

Where a policy did not require the payment of quarterly premiums in, 
cash, or exclude the idea that the premiums might be paid by note, 
proof of payment to agents-by note is not objectionable as being 
within Ky. St. § 656, providing that no company or agent shall make 
any contract of insurance, other than expressed in policy. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


2. INSURANCE—AUTHORITY OF AGENTS—ACCEPTANCE OF 
NOTES FOR PREMIUM. 

Where agents are vested not only with apparent but actual authority to accept 
either cash or notes for the first year’s premium, the company cannot 
say that they are agents when accepting cash and not when accepting 
notes. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


3. INSURANCE — PREMIUM — PAYMENT — ACCEPTANCE OF 
NOTE. 


Acceptance of a note by agents of company which was afterwards paid 
and the net amount due the company paid to its state agent constituted 
a payment of the first year’s premium as between the insured and 
the company. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 


4. INSURANCE — APPLICATION FOR REINSTATEMENT — 
ESTOPPEL. 


Where application for reinstatement was in ignorance of insured’s rights 
and in compliance with the company’s directions and in the belief 
induced by the company that the policy had lapsed, it did not estop 
insured from showing that the policy had not lapsed. 


(For other cases, see Insurance, Dec. Dig. 364.) 


Appeal from Circuit Court, Warren County. 

Suit by Seaton A. Norcross against the George Washington Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


T. W. & R. C. P. Thomas, of Bowling Green, for Appellant. 
Procter & Gardner, of Bowling Green, for Appellee. 
Cuiay, C. 


Seaton A. Norcross brought this suit against the George Wash- 
ington Life Insurance Company to recover on a policy insuring 


* Decision rendered, Dec. 14, 1917. 198 S. W. Rep. 1156. 
Vol. LI—7. 





92 Insurance Law Journal, Vol. 51. [Feb., 1918. 


the life of his wife in his favor. A trial before a jury resulted in 
a verdict and judgment against the company for the full amount 
of the policy, and the company appeals. 

By the policy in question, which was issued and delivered to 
Seaton A. Norcross and his wife, Jennie F. Norcross, the com- 
pany agreed to pay to the survivor the sum of $1,000, on proper 
proofs of the death of the other. The policy was dated October 
7, 1914, and issued upon written applications which were attached 
to and made a part of the policy. At the beginning of the 
policy the premium was stated to be $44.46. The body of the 
policy contained the following provision :— 

“Premium, eleven and 78/100 dollars ($11.78) payable on 
delivery of this policy and thereafter quarter annually at the 
home office of the company in exchange for the company’s re- 
ceipt on or before the twenty-fifth day of March, June, September, 
and December in every year during the continuance of this policy 
until twenty (20) full year premiums shall have been paid, or 
until the prior death of either of the insured.” 

The usual 30 days’ grace for the payment of premiums was 
also provided for. The original applications provided -for a premi- 
um of $44.15 payable quarterly in advance. Before the delivery 
of the policy, the parties were required to amend their applica- 
tions, and the amendment stated that the quarterly premium on 
the policy applied for was to be $11.78, and that Jennie F. Nor- 


cross’s nearest ae was 31 years instead of 30. The insur- 


ance was solicited by H. Poore, the company’s local agent at 
Bowling Green, and V. A. Bate, the company’s state agent at 
Louisville. They were told by Seaton A. Norcross that he had 
just returned from his vacation and did not have the money to 
pay the first premium. Thereupon the state agent told Mr. 
Norcross that he could pay the first premium by executing his 
note for the sum of $44.46, and pay the note either quarterly or 
semiannually as he saw fit. On November 2d, the policy was 
delivered and a note for $44.46 executed to Poore and Bate. 
On January 4, 1915, Mr. Norcross paid T. H. Poore the sum 
of $11.78. The three remaining payments were made to Mr. 
Poore on February 18th, April 3d, and May 3d. The first check 
given to Mr. Poore was kept at the direction of Mr. Bate, Poore 
deducted his commission out of the three remaining checks and 
sent the net to the company at its general office in Louisville by 
checks payable to the state agent. A few weeks later these checks 
were returned to Mr. Poore, but none of the money was ever re- 
turned to the insured. 

On February 8, 1915, the company notified the insured that 
the policy had lapsed because of their failure to pay the second 
quarterly premium by December 25, 1914, or within the one month 
of grace allowed by the policy. The insured were further noti- 
fied that they would have to file a written application for the re- 
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instatement of the policy and undergo the usual medical examina- 
tion. On June 15, 1915, Mrs. Norcross filed a written application 
for reinstatement which was considered by the company and 
declined on July 7, 1915. On July 2, 1915, Mr. Norcross filed 
a similar application for reinstatement which was likewise con- 
sidered and declined. 

After the company claimed that the policy had lapsed because 
of nonpayment of the second quarterly premium, Edgar Need- 
ham, supervisor of agents, was sent from the company’s home 
office at Charleston, W. Va., to Bowling Green, to investigate 
the policy in question. While in Bowling Green, he procured 
affidavits from Mr. Poore and Mr. Norcross to the effect that 
Mr. Bate, the state agent, had accepted from Mr. Norcross the 
latter’s note in payment of the first annual premium. While there, 
Mr. Norcross and Mr. Poore both say that Needham told Nor- 
cross, in substance, not to worry about his insurance; that there 
was no way for the company to get out of it. He further di- 
rected Mr. Norcross to go ahead and pay the note, and told Mr. 
Poore to collect it. Though claiming that he had no authority 
to make a settlement or to adjust the matter in any way, Mr. 
Needham practically admits that he made these statements to 
Messrs. Poore and Norcross, but qualifies his admission with the 
further statement that he was merely expressing his own private 
opinion and had no authority to bind the company. 

The premiums due in September and December, 1915, were 
sent in cash to the company at its home office at Charleston, W. 
Va., but were immediately returned by the company. Mr. Poore, 
who was the local agent of the company when the policy was 
solicited, but its state agent when he gave his testimony, testifies 
unequivocally to the fact that he had a right to collect the first 
year’s premium. Mr. Milair, the company’s secretary, also says 
that the company’s agents collect the first premiums whether 
quarterly, semiannual, or annual. On being asked if either Bate 
or Poore had authority to accept notes in payment of the premium, 
or modify the policy as to time or method or payment of premium, 
he answered as follows :-— 

“No agent of the company had authority to accept notes in 
payment of premiums on behalf of the company. If a soliciting 
agent accepts a note, he does it at his own risk and the transaction 
is between him and the insured. All agents, state agents, general 
agents and soliciting agents are expected and required to pay the 
net premiums upon policies on applications secured by them in 
cash. No agent has authority to modify the amount of premium 
or the time and method of. payment. The laws against discrimina- 
tion are strict, and all companies insist upon strict requirements 
with the policy provisions as to time and method of payment of 
premiums.” 

Upon being asked to state the instructions to all agents re- 
garding the taking of notes for premiums, he said :— 
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“There is no special instruction to agents in regard to taking 
notes for premiums. They are not allowed to take notes, any 
more than to take personal property or anything else. It is simply 
a matter of the company requiring in all cases, unless specifically 
provided for, a cash settlement of all net premiums.” 

When asked if his company acquiesced in‘any custom of allow- 
ing its agents to take notes for premiums, he replied :— 


“Our agents may take notes. No doubt many of them do. If 
they do, it is on their own responsibility. The company accepts 
no notes except those which they accepted by the financial depart- 
ment, and then as a matter of the financial management of the . 
company, and not the insurance management. The acceptance 
of notes is not within the scope of their agencies, and is the 
private and personal matter between the agents and the insured, 
with which the company has no concern and of which it is usually 
not aware.” 

Mrs, Norcross died on January 6, 1916. The court instructed 
the jury as follows :— 


“The court instructs the jury that the policy of insurance sued 
on had lapsed for nonpayment of the premium installment on 
January 25, 1915, and they will find for the defendant company, 
unless they believe from the evidence that thereafter the defend- 
ant’s agents, with authority from defendant company so to do, 
accepted said premium installment and the subsequent premium 
installments for the first year’s premium from plaintiff with an 
agreement to continue said policy in force, in which latter event 
they will find for plaintiff the amount of said policy, $1,000, 
credited by the second annual premium.” 

[1] The company insists that it was entitled to a directed 
verdict. Its argument is as follows: Section 656, Kentucky 
Statutes, provides in part :— 

“Nor shall any such company or agent thereof make any con- 
tract of insurance or agreement as to such contract, other than is 
plainly expressed in the policy issued thereon.” 

Under this section, soliciting agents cannot alter the terms of 
the policy as to the premiums or the time of payment thereof. 
That being true, Poore and Bate had no authority to accept a 
note for the first year’s premium, and the policy lapsed for the 
nonpayment of the second quarterly premium, and the insured 
having recognized the lapse by applying for reinstatement was 
thereafter estopped from claiming otherwise. The difficulty with 
this argument grows out of the fact that the policy does not 
require the payment of the quarterly premium in cash, or neces- 
sarily exclude the idea that the premium may be paid by note. 
Under these circumstances, it cannot be said that proof of pay- 
ment by note in anywise contradicts or alters the contract of in- 
surance. Here the note was taken for the entire first year’s 
premium, with the understanding that the insured could pay it 
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when he saw fit. That these agents had the right to collect the 
first year’s premium there can be no doubt. Not only does the 
secretary admit that the agents could not take notes, but the form 
used by them in making their report to the company required 
them to state whether the premium was paid in cash or by note. 
While the secretary qualifies his statement that such agents could 
take notes with the further statement that the taking of notes 
was a personal matter between the agents and the insured with 
which the company had no concern, all that this means is that 
the taking of notes is at the risk of the agents, whd must settle 
in cash the net amount due the company. In other words, such 
agents are responsible to the company for the net premium 
whether the premium be paid in cash or by note. In soliciting 
the insurance, Poore and Bate did not represent the insured but 
were acting solely in behalf of the company. 

[2, 3] Where agents are vested not only with apparent, but 
actual, authority to accept either cash or notes for the first year’s 
premium, the company will not be permitted to say that they are 
its agents when accepting cash and not its agents when accepting 
notes. While as between himself and the company, the agent 
may be responsible for the amount of the premium represented 
by the note after deducting his commission, yet as between the 
company and the insured, he is still the company’s agent and not - 
a mere private individual acting on his own responsibility. Any 
other rule would place the insured at the mercy of the insurance 
company, and frequently deprive him of insurance which he, as 
a reasonable man, had the right to believe was in full force and 
effect. Here the note was not only accepted by the local and state 
agent in payment of the first year’s premium, but the note was 
subsequently paid and the net amount due the company paid to 
the state agent of the company. Under these circumstances, the 
acceptance of the note was a payment of the first year’s premium 
as between the insured and the company. Kimbro vs. New York 
Life Insurance Co. (Iowa) 108 N. W. 1025, 12 L. R. A. (N. S.) 
421; Kilborn vs. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 
861; John Hancock Mutual Life Ins. Co. vs. Schlink, 175 Il. 
284, 51 N. E. 795; National Life Ins. Co. vs. Tweddell, 58 S. W. 
699, 22 Ky. Law Rep. 881; Washington Life Insurance Co. vs. 
Menefee, 107 Ky. 244, 53 S. W. 260, 21 Ky. Law Rep. 916; Con- 
necticut Indemnity Association vs. Grogan, 52 S. W. 959, 21 Ky. 
Law Rep. 717; Mississippi Valley Life Ins. Co. vs. Neyland, 9 
Bush, 430. That being true, the second quarterly premium was 
paid, and the policy did not lapse because of its nonpayment. 

[4] The application for reinstatement of the policy was based 
entirely on the company’s claim that the policy had lapsed. It is 
evident that the insured were willing to do anything to keep the 
insurance in force, When told by the company’s supervisor of 
agents to pay the premium note, they did so. When told by the 
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company to apply for reinstatement, they complied with this 
direction in ignorance of their rights, and in the belief induced by 
the company that the policy had lapsed and a reinstatement was 
necessary. Under these circumstances, the mere fact that the 
insured applied for a reinstatement on the sole ground that the 
policy had lapsed is not such a recognition of the lapse as to estop 
them from showing as a matter of fact that no lapse had 
occurred. 

In conclusion, we are of the opinion that upon the facts de- 
veloped by the record plaintiff was entitled to a peremptory in- 
struction. That being true, we deem it unnecessary to pass on 
the correctness of the theory on which the case was submitted 
to the jury. 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


AppPELLATe TERM, First DEPARTMENT. 


CURTIN 


vs. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


1. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—FORFEITURE. 

Under life policy on weekly payment plan, which provided that failure 
of the agent to collect premium did not relieve insured from the 
obligation to pay premiums when due, failure to pay was not 
excused by the neglect of the agent. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


2. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—FORFEITURES. 

Where a life policy plainly shows that the agent had no authority to 
waive any provision thereof, his statement to the beneficiary that the 
policy would not be forfeited without notice to her was insufficient 
to continue the policy after nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


3. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—FORFEITURES. 

Where a life policy on weekly payment plan provided for forfeiture if 
premiums were not paid within four weeks after they became due, the 
fact that the premiums were accepted in payments more than four 
weeks apart, but not more than four weeks after they were due, did 
not constitute waiver of such requirement. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
* Decision rendered, Dec. 6, 1917. 167 N. Y. Supp. 1041. 
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Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Mary Curtin against the John Hancock Mutual Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, and new trial granted. 


Argued October term, 1917, before Bijur, Philbin, and Ordway, JJ. 


Frederick C. Tanner, of New York City (James N. Luttrell, of 
New York City, on the brief), for Appellant. 
Samuel Sprung, of New York City (Hugo Levy, of New York 
City, of counsel), for Respondent. 
Bryur, J. 

This action was brought to recover the proceeds of a policy of 
life insurance issued by the defendant upon the life of one Mc- 
Tague. Although the policy provides that the premium shall be 
payable “on or before each Wednesday,” the policy is dated 
January 14, 1914, and the receipt book held by the plaintiff shows 
that the first weekly premium of 25 cents was paid on that day, 
and payments credited thereafter at weekly intervals. It is quite 
clear, therefore, and the trial proceeded on that theory, that the 
premiums were treated as payable weekly in advance. This 
consideration becomes important because of the provision in the 
policy “that no payment of premiums shall be valid * * * 
if made when more than four weeks in arrears. * * * This 
policy shall be void * * * if any premium shall not be paid 
when due. * * *” 

[1,2] McTague died June 7, 1916. There was much confusion 
at the trial concerning the date “up to which the premiums had 
been paid.” The confusion is avoided, however, by considering 
only the date when any respective premium payment became due, 
and reckoning four weeks thereafter as the date after which the 
policy became forfeited. It is undisputed that the last payment 
made on account of premiums due on this policy was a pay- 
ment of the premium due April 26th. The next premium would 
therefore have become due May 3d. The policy therefore became 
“out of benefit”—that is to say, forfeited—upon the lapse of 
four weeks from May 3d, namely, on June 1, 1916. Plaintiff 
endeavored to avoid the effect of these provisions and circum- 
stances by urging :— 

First, that the defendant’s agent had not called to collect the 
premiums according to his usual custom, and that such failure 
constituted a waiver of the default, citing Carey vs. This De- 
fendant, 114 App. Div. 769, 100 N. Y. Supp. 289; Vinginerra 
vs. Commercial Ins. Co., N. Y. Supp. 573. Both these cases, 
however, are to be plainly distinguished from the instant case by 
the fact that here the policy expressly provides that :— 

“Should such agent fail to call for any premium when due, it 
will be the duty of the insured to make immediate payment of the 
premiums either to the district office or to the home office. Failure 
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of the agent to collect premiums will not relieve the insured from 
the obligation to pay the premiums when due.” 

Second, the plaintiff contends that the agent excused the non- 
payment of the premiums on and subsequent to May 3d and in- 
formed plaintiff in substance that the policy would not be for- 
feited without notice to her. It is perfectly plain from the terms 
of the policy that the agent had no authority to waive any provi- 
sion thereof, and cases like Wood vs. Am. Ins. Co., 149 N. Y. 382, 
44 N. E. 80, 52 Am. St. Rep. 733, and the many cases which have 
followed it, have no application, since they relate solely to the 
power of the agent to make a waiver upon the inception of the 
policy. The peculiar considerations which lead our courts to 
imply a power on the part of the agent to effect a waiver under 
these circumstances, notwithstanding a provision of the policy 
apparently to the contrary, have no application whatever to the 
case at bar. 

{3]Finally, the plaintiff urges that there was a waiver of the 
provision of the policy requiring payments to be made within 
four weeks after they were due by reason of a course of dealing 
with this policy in the past. An examination, however, of the 
receipt book and the other testimony, shows that no payment was 
ever accepted more than four weeks after it became due. Pay- 
ments were made more than four weeks after the last payment 
had been made; but, as I have indicated at the outset of this 
opinion, that fact is immaterial. 

Plaintiff having failed to prove either compliance with the 
conditions of the policy or a valid waiver thereof, the judgment 
must be reversed, and a new trial granted, with $30 costs to ap- 
pellant to abide the event. All concur. 


BOAZ vs. ORDER OF COMMERCIAL TRAVELERS OF 
AMERICA. (No. 8731.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—NOTICE AND PROOFS OF DEATH—WAIVER 
OF DELAY. 


Where a fraternal benefit society furnished a beneficiary blanks for 
furnishing proof of death and a blank for furnishing additional 
proofs, and on request a copy of the application without 
giving notice of its intention to rely on the failure to give 
notice of death within 10 days as required by the by-laws as 
a defense, it waived such defense, though the constitution provided 


* Decision rendered, Oct. 8, 1917. Rehearing denied, Dec. 4, 1917. 
168 Pac. Rep. 1178. 
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that the sending of blanks or investigation of claims should not 
constitute a waiver of any defense, and the insurer’s letters and 
blanks bore an indorsement stating that in sending the blanks it 
did not waive any provision of the constitution, but expressly re- 
served the same, as a reservation in such general terms does not 
necessarily negative an intent as to one of the many provisions of 
the constitution to which it may possibly apply, and the reservation, 
being general, was controlled by the specific acts of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 789[2].) 
White, C. J., dissenting. 


En Banc. Error to Court of Appeals. « 

Action by Margaret Heiskell Boaz against the Order of Commercial 
Travelers of America. A judgment for plaintiff was reversed by the Court 
of: Appeals and she brings error. Judgment of the Court of Appeals 
we and cause remanded and judgment of the District Court af- 

rmed. 


Charles A. Murray, of Denver, for Plaintiff in Error. 
Archibald A. Lee, of Denver, for Defendant in Error. 


IN RE ENSIGN’S ESTATE. (No. 31734.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—LIFE INSURANCE— POLICY PAYABLE TO 
ESTATE—RIGHT TO PROCEEDS—“HEIRS.” 


Code 1897, § 1805, provides that a policy of life insurance, without an 
agreement or assignment ‘to the contrary, shall inure to the separate 
use of the husband or wife of the insured, independently of insured’s 
creditors; and section 3313 provides that the avails of any life 
insurance are not subject to the insured’s debts, except by special 
contract, and in other respects shall be disposed of like other property 
of the deceased, and that the word “heirs,” designating the benefi- 
ciaries, shall include the surviving husband or wife of the insured, 
whose share shall be that provided for the distribution of the 
personal property of intestate, and Code Supp. 1913, § 3379, provides 
that, if the intestate leaves no issue, the whole estate, after pay- 
ment of debts, etc. shall go to the surviving husband or wife. 
Intestate, holding a policy payable to his estate, left surviving widow, 
and a sister. Held, that the surviving widow was entitled to the 
proceeds to the exclusion of the insured’s sister. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 


[For other definitions, see Words and Phrases, First and Second Series, 
Heirs. ] 


2. INSURANCE—LIFE INSURANCE—WIDOW’S INTEREST — 
ESTOPPEL. 


The fact that the widow, as administratrix, listed the insurance policy 
as part of the assets of the estate, and so referred to it in her 
application for an allowance for a year’s support, without any 


* Decision rendered, Dec. 10, 1917. 165 N. W. Rep. 319. 
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reference to it in the stipulation between her and the intestate’s 
surviving sister, settling their interests in the realty, which in no 
way misled the surviving sister, did not estop the widow from 
aor asserting a claim in good faith to the whole proceeds of 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


j ee from District Court, Cerro Gordo County; C. H. Kelly, 
udge. 

The surviving widow of the deceased filed an application in the 
clerk’s office praying an order authorizing herself as administratrix to 
distribute to herself the proceeds of certain life insurance on the life 
of her husband. The lower*court overruled a demurrer to the resistance 
filed thereto by the only heir at law of deceased, and from a judgment 
thereon dismissing said application, applicant appeals to this court. Re- 
versed and remanded. 


Frank W. Chambers and Blythe, Markley, Rule & Smith, all of 
Mason City, for Appellant. 
Senneff, Bliss, Witwer & Seneff, of Mason City, for Appellee. 


FELLERS vs. MODERN WOODMEN OF AMERICA. 
(No. 31567.)* 


(Supreme Court of Iowa.) 


OF P 


Where the insurer alleges that the death of the insured was due to a 
cause excepted from the contract, the burden of showing that 
the death was due to such cause was on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


1. aa BENEFIT INSURANCE—BURDEN 


2. aoe BENEFIT INSURANCE—BURDEN 
F PROOF 
To defeat recovery on a fraternal benefit policy, it is not enough that 
the insurer showed a state of facts equally consistent with the claim 
that the injury is proximately due to the hazardous employment 
excepted from the contract as with some other cause. 
(For other cases, see Insurance, Dec. Dig. § 819[4].) 


3. INSURANCE—FRANTERNAL INSURANCE—LIABILITY—EX- 
CEPTED OCCUPATIONS—QUESTION FOR JURY. 


Where a common laborer secured a fraternal benefit policy excepting 
the insurer from liability if he engaged in the work of an electric 
lineman and was killed and he became a lineman for an electric 
railroad and in repairing a trolley wire another servant fell, struck 
him, and caused him to fall to the ground from the platform wagon, 
resulting in his death, whether his death was due to an excepted 
cause was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 
* Decision rendered, Dec. 18, 1917. 165 N. W. Rep. 584. 





Life.] Bradley vs. Bradley's Adm’r et al. 101 


4. INSURANCE—LIFE INSURANCE—CHARACTER OF WORK— 
PROXIMATE CAUSE. 

That the insured does a prohibited thing does not absolve the instrer, 
unless some causative connection between the acts and the death of 
the assured be shown. 


(For other cases, see insurance, see Dec. Dig. § 787.) 


Appeal from District Court, Black Hawk County; George W. Dun- 
ham, Judge. 

Suit upon a certificate of insurance. Defense that decedent engaged 
in a prohibited occupation, and that this did not cancel the certificate, it 
relieved defendant from liability for injuries directly traceable to being 
engaged in the prohibited occupation. Reply that defendant has waived 
and is estopped to urge said defense, and that the injury was not directly 
traceable to said occupation. Verdict directed for defendant. Plaintiff 
appeals. Reversed and remanded. 


Hughes, Sutherland & Taylor, of Cedar Rapids, for Appellant. 


Pike & Sias, of Waterloo, and G. G. Perrin, of Rock Island, II, 
for Appellee. 


Ore 


BRADLEY vs. BRADLEY’S ADM’R Et aL.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE—RIGHT TO PROCEEDS—POLICY PAYABLE TO 
WIFE—DIVORCE. 

Where the wife took out and paid for a policy of insurance on her 
husband’s life, and thereafter sued for divorce, and the judgment 
was rendered, but not filed, she had, under Ky. St. § 654, making 
such a policy the separate estate of the wife, a right to collect 
the amount on his death in spite of section 2121, providing that on 
divorce the parties shall be restored their individual property and 
Civ. Code Prac. § 428, making property obtained from or through 
the husband during marriage subject to relinquishment. 

(For other cases. see Insurance, Dec. Dig. § 585[3].) 


3. INSURANCE—RIGHT TO PROCEEDS. 


A policy on the husband’s life taken out and paid for by the wife is 
not affected by Ky. St. § 2133, providing that if the wife voluntarily 
leave her husband and live in adultery, or if the husband voluntarily 
leave his wife and live in adultery, the party so offending shall forfeit 
all right and interest in and to the property and estate of the other, 
unless they afterwards become reconciled and live together as hus- 
band and wife. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


4. INSURANCE—LIFE INSURANCE—RIGHT TO PROCEEDS. 

In view of Ky. St. § 685, providing when a policy of insurance is 
effected by any person on his own life, the lawful beneficiary thereof 
shall be entitled to its proceeds against insured’s creditors and 
representatives, and section 654, providing that a policy of insurance 


* Decision rendered, Dec. 7, 1917. 198 S. W. Rep. 905. 
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on life payable to any married woman, inures to her separate use 
and benefit, and that of her children, independent of her husband 
er his creditors, if a husband takes out a policy in favor of his 
wife it is not affected by section 2133, providing that if the wife 
voluntarily leave her husband and live in adultery, she shall forfeit 
all right and interest in and to his property and estate, unless they 
afterward become reconciled and live together as husband and wife. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


Appeal from Circuit Court, Hickman County. 

Actions by the administrator of Zadie Bradley, deceased, against 
Cora Bradley, and by Mrs. Ed. Thomas against Cora Bradley. The 
actions were consolidated. From the judgment rendered, defendant 
appeals. Affirmed in part, and reversed in part. 


M. T. Shelbourne, of Bardwell, for Appellant. 
R. B. Flatt and Bennett, Robbins & Robbins, all of Clinton, for 
Appellees. 


CHRISTOPHERSON vs. METROPOLITAN LIFE INS. CO. 
(No. 42.)* 


(Supreme Court of Michigan.) 


1. INSURANCE—LIFE INSURANCE—ACTIONS—DEFENSES. 


Though a life policy recited payment of the first premium, yet, where 
the application provided that the policy should not be effective until 
payment of the premium, the delivery of the policy without payment 
of such premium does not preclude the insurer, a letter accompanying 
the policy showing nonpayment of the premium, in an action there- 
on, from setting up nonpayment as a defense. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 
Moore and Bird, JJ., dissenting. 


Error to Circuit Court, Muskegon, County; James E. Sullivan, Judge. 

Action by Kittie Christopherson against the Metropolitan Life In- 
surance Company. There was a judgment for plaintiff, and defendant 
brings error. Reversed and remanded. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, Brooke, and Fellows, JJ. 


Kleinhans, Knappen & Uhl, of Grand Rapids, for Appellant. 
Cross, Vanderwerp & Foote, of Muskegon, for Appellee. 


* Decision rendered, Dec. 28, 1917. 165 N. W. Rep. 793. 
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BUTLER vs. EMINENT HOUSEHOLD OF COLUMBIAN 
WOODMEN. (No. 19647.)* 


(Supreme Court of Mississippi, Division A.) 


2. INSURANCE— MUTUAL BENEFIT INSURANCE—REASON- 
ABLE CHANGE IN BY-LAWS. 


An insurance contract by a mutual benefit society, providing that the 
insurance is granted to the member with the distinct provision that 
the rights and benefits shall be subject to and governed by the 
constitution and by-laws of the society existing when the policy was 
issued, or that may be thereafter adopted or amended by the society 
before injury, permits any reasonable change in the rights and 
benefits under the contract by amendment or adoption of by-laws 
of the society increasing or decreasing the dues and assessments, 
defining an ambiguous term in the covenant, or reasonably reducing 
the benefits, and such change in the by- -laws is valid, if reasonable, 
and is to be read into the contract as if written therein. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE —AMEND- 
MENT OF CONSTITUTION—REASONABLENESS. 


Where, at issuance of a beneficiary covenant by a mutual benefit insur- 
ance society, the covenant or contract of insurance and the con- 
stitution and by-laws of the society provided that the beneficiary 
should receive $200 in the event of a broken leg, and thereafter such 
provision of the constitution of the society was amended to provide 
that the beneficiary should be paid $100 in the event of complete 
fracture of the thigh, involving either the upper or lower extremity, 
or the shaft of the bone, or in the event of complete fracture of 
either or both bones of the lower leg (tibia, or shin bone, or fibula), 
at either extremity or along the center, or in event of the complete 
fracture of the knee-cap, such amendment to the constitution) 
defining what was meant by a broken leg, was. reasonable and proper 
under the provision of the insurance contract that the member’s 
rights and benefits were subject to and governed by the constitution 
and by-laws of the society as existing or amended. 


(For other cases, see Insurance, Dec. Dig. 719[1].) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Suit by Young D. Butler against the Eminent Household of Colum- 
bian Woodmen. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


Watkins & Watkins, of Jackson, for Appellant. 
Albert Howell, Jr., of Atlanta, Ga, and J. A. Teat, of Jackson, 
for Appellee. ; 


* Decision rendered, Dec. 3, 1917. 76 S. Rep. 830. 
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HOPPER vs. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 12105.)* 


(Kansas City Court of Appeals. Missouri.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ABANDON- 
MENT OF POLICY—REINSTATEMENT. 

Where a member of a mutual benefit society defaulted in his December, 
1914, dues but was reinstated in April, 1915, and paid the dues for 
the preceding five months, December, January, February, March, and 
April, there was no abandonment of his policy by the member. 

(For other cases, see Insurance, Dec. Dig. § 764.) 


6. INSURANCF—LIFE INSURANCE—MUTUAL BENEFIT _IN- 
SURANCE—-RETENTION OF DEFAULTED PREMIUM PAY- 
MENTS. 


Where a member of a mutual benefit society defaulted in payment of his 
monthly dues, and thereafter made to the local officer of the society 
the four months’ payments which he owed, and the money was re- 
mitted to the society, which kept it for 30 days without objection, 
the society was bound to pay the member’s policy on his debt. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 
“Not to be officially published.” 
Action by Ethel M. Hooper against the Brotherhood of American 


Yeomen. From a judgment for plaintiff, defendant appeals. Affirmed. 


John D. Dennison, Jr., of Des Moines, Iowa, and Charles E. Murrell, 
of Kirksville, for Appellant. 

Campbell & Ellison and Weatherby & Frank, all of Kirksville, for 
Respondent. 


* Decision rendered, Nov. 5, 1917. Rehearing denied, Dec. 3, 1917. 
199 S. W. Rep. 278. 


WILSON vs. SUPREME CONCLAVE, IMPROVED ORDER 
HEPTASOPHS. (No. 448.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—FRATERNAL INSURANCE—CHANGE IN CON- 
STITUTION—CONTRACT RIGHTS. 

Though a member of a beneficial society may be bound by after adopted 
by-laws or by changes in its constitution, the society cannot thereby 
impair the contract rights of a member owning a policy, which is 
a certificate of indebtedness issued by the company to him. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


* Decision rendered, Nov. 28, 1917. 94 S. E. Rep. 443. 
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2. INSURANCE—FRATERNAL INSURANCE—CONSENT TO CON- 
STITUTION AND BY-LAWS—EFFECT. 


A mere general consent that the constitution and by-laws may be amended 
applies only to such reasonable regulation as may be within the 
scope of its original design. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
& ae eee INSURANCE— PLACE OF CON- 


A contract between a foreign fraternal benefit association maintaining a 
subordinate lodge in North Carolina and a member taking out a 
policy through such lodge is a North Carolina contract, to be gov- 
erned by statutes in force at the time he became a member in 1896, 
and Laws 1899, c. 54, regulating insurance, would not change the 
contract. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


5. INSURANCE—FRATERNAL INSURANCE—BY-LAWS. 


The condition that a fraternal benefit socety is to be governed by the by- 
laws enacted by the Supreme Conclave from time to time refers to the 
future regulations of the order which are reasonable in their terms 
and which do not impair vested rights. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE—FRATERNAL INSURANCE—CLASSIFICATION— 
VALIDITY. - 


Where a fraternal benefit society had fixed monthly dues on its policies, 
and had thereafter increased its rates, its classification of its mem- 
bers into class A, including all members joining after January 1, 
1914, and class B, composed of members who had joined before that 
date, the members of class A to pay insurance on a fixed.basis upon 
their attained age, and the members of class B to pay insurance at 
their attained age, the result of which was to impose higher assess- 
ments on members of class B, and in effect compel them to carry 
their own insurance, as to that class was invalid, unlawful, and dis- 
criminatory; especially where the insurer was in default in filing 
certified copies of its proposed classification with the insurance com- 
missioner, as required by Laws 1913, c. 89 § 19, and where a class B 
member had been suspended, and where his payments, with compound 
interest, were already more than enough to pay the face of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from Superior Court, Mecklenburg County; Cline, Judge. 

Action by William Marshall Wilson against the Supreme Conclave, 
Improved Order Heptasophs. Verdict and judgment for plaintiff, and 
defendant appeals. No error. 


A. C. Davis, of Goldsboro, Olin Bryan, of Philadelphia, Pa., and 
C. W. Tillett, Jr., of Charlotte, for Appellant. 
T. A. Adams, of Charlotte, for Appellee. 
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RICHMOND vs. CONSERVATIVE LIFE INS. CO. er at.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—VALIDITY OF CONTRACTS—DISCRIMINATION 
BETWEEN INSURANTS. 

At the time plaintiff, a lawyer, applied for insurance in the sum of 

,000, he also executed an application for appointment as the in- 

surance company’s local adviser, under which application, if accepted, 
certain payments, depending on the policies in force, would be made 
to him annually on the premium date of the policy in consideration 
that he would, on written request, furnish information as to the 
character and habits of applicants for insurance and information 
tending to protect the insurer against false and fraudulent claims. 
The application provided that he was not required to take out a 
policy of insurance on his own life, but his appointment might be 
terminated at any time, except that, so long as $5,000 of insurance 
placed by his efforts or assistance: remained in force, the compensa- 
tion should be continued, though, as he was not to interfere with 
regular agents in soliciting insurance, he could not place or assist in 
placing insurance on any one but himself. On receipt of the policy 
and the contract of appointment, he executed a receipt for a “20-Pay- 
ment Life, Advance Dividend Local Adv. Policy.” The evidence 
as to the character of the service performed was of the most general 
and indefinite character, and not a single written request was shown. 
Held, that such contract appointing him as local adviser amounted to 
a rebate of a part of the premium or an inducement to the insurance 
not specified in the policy, in violation of St. 1898, § 19550 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 


2. INSURANCE—VALIDITY OF CONTRACTS—DISCRIMINATION 
BETWEEN INSURANTS. 

The local adviser contract being one forbidden by the law, it could not be 
enforced. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 


Appeal from Circuit Court, La Crosse County; E. C. Higbee, Judge. 

Action by Frank C. Richmond against the Conservative Life In- 
surance Company and another. From a judgment for™plaintiff, defend- 
ants appeal. Reversed and remanded. 


Flanders & Fawsett, of Milwaukee, and Geo. H. Gordon, of La 
Crosse, for Appellants. 
. E. Higbee, of La Crosse, for Respondent. 


* Decision rendered, Dec. 4, 1917. 165 N. W. Rep. 286. vn 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF GEORGIA. 
Division No, 1. 
WOOD 
VS. 


FIRST NAT. FIRE INS. CO. (No. 8614.)* 


* 
ad 75 glia LIQUORS—INSURANCE—LEGALITY OF CON- 


A policy of fire insurance issued in the year 1915, covering a “stock” of 
intoxicating liquors described as “merchandise,” which under the 
terms of the policy were required to be kept in a described building 
within the state, occupied by the owner for “mercantile purposes,” 
is void, as being in furtherance of and directly connected with an act 
prohibited by law. 


(For other cases, see Insurance, Dec. Dig. § 327[1].) 
Luke, J., dissenting. 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Isadore Wood against the First National Fire Insurance 
Company. Demurrer to petition sustained, and demurrer to answer 
overruled, and plaintiff excepts and brings error. Affirmed. 

On the 13th of August, 1915, the First National Fire Insurance Com- 
pany, hereafter called the defendant, issued to Isadore Woods, hereafter 
called the plaintiff, a policy of insurance for the sum of $4,000 on a stock 
of wines, liquors, beers, cordials, and such other merchandise not 
more hazardous, “while contained in a brick, metal-roofed building 
occupied for mercantile purposes,” situated in Savannah, Ga. On the 
12th of November, 1915, this building, together with the liquors, were 
destroyed by fire. The plaintiff duly presented proofs of loss, but the 
defendant denied liability; and thereupon the plaintiff brought this action. 
The defendant demurred to the petition, upon the ground that the cone 
tract of insurance entered into by it was null and void as against the 
public policy of the state. The court sustained this demurrer, and ex- 
ception was duly taken by the plaintiff. The defendant also filed an 
answer in which it set up the illegality of the contract. This answer was 
demurred to by the plaintiff, and the demurrer overruled, to which ruling 
the plaintiff excepted. The court permitted the case to proceed because 
of the insurance upon certain musical instruments consisting of two 
electric pianos and one electric harp, for which the plaintiff recovered; 
but as to this recovery there is no exception. 


Osborne, Lawrence & Abrahams, of Savannah, for Plaintiff in Error. 
. Anderson, Cann, Cann & Walsh, of Savannah, for Defendant in 
rror. 


JENKINS, J. (after stating the foregoing facts). 
While we think the stipulations contained in the policy of in- 
surance attached to the petition clearly indicate that the insured 


* Decision rendered, Dec. 11, 1917. 94 S. E. Rep. 622. Syllabus by 
the Court. 


Vol. LI—8. 
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liquors were kept by the plaintiff for the purpose of illegal sale, 
still, in order to make out a violation of the prohibition law of 
1907 (Penal Code 1910, § 426), it is wholly unnecessary to show 
for what purpose the intoxicants were kept at the place of busi- 
ness; the criminal act in such a case being merely the keeping on 
hand of such liquors at such a place. Cohen vs. State, 7 Ga. 
App. 5, 65 S. E. 1096 (1). Therefore the only question raised 
in this case which requires further consideration and discussion 
is whether the contract of fire insurance covering the liquors so 
illegally kept was so closely related to the unlawful act as to be 
part of that transaction and therefore void. It is well settled 
that, where the parties to a contract arg in pari delicto, no af- 
firmative relief of any kind will be given to one against the 
other. 


The exact question at issue does not appear-ever to have been 
passed upon by either of the appellate courts of this state. The 
decisions of other jurisdictions upon the subject are not entirely 
harmonious, and from them no exact and uniform rule can be 
adduced. Some of the courts have held a policy of insur- 
ance somewhat, but not altogether, similar to the one here ‘in- 
volved, is not impaired by reason of the fact that the property 
covered by its terms may have been kept for illegal sale. Me- 
chanics’ Ins. Co. vs. Hoover Distilling Co. (Circuit Court of 
Appeals) 182 Fed. 590, 105 C. C. A. 128, 31 L. R. A. (N. $.) 
873; Erb vs. German-American Ins. Co., 98 Iowa, 606, 67 N. W. 
583, 40 L. R. A. 845. In many jurisdictions the contrary rule 
has been adopted. Kelly vs. Home and Croton Ins. Cos., 97 
Mass, 288; Lawrence vs. National Fire Ins. Co., 127 Mass. 557, 
note; Johnson vs. Union Ins. Co., 127 Mass. 555; Carrigan vs. 
Lycoming Fire Ins. Co., 53 Vt. 418, 38 Am. Rep. 687; 19 Cyc. 
626, § 3; Wheeler vs. Mutual Reserve Fund Life Ass’n, 102 IIl. 
App. 48. In Mechanics’ Realty, etc., Co. vs. Leva, 16 Ga. App. 
7, 84S. E. 222 (2), this court said :— 

“An obligation supported by an independent consideration will 
be enforced, though indirectly connected with an illegal transac- 
tion, where the plaintiff does not require the aid of the illegal 
transaction to make out his case.” 

In this case the early opinion by the Supreme Court of the 
United States in Armstrong vs. Toler, 11 Wheat. 258, 6 L. Ed. 
468, rendered by Chief Justice Marshall, is quoted, as follows :— 

“Where a contract grows immediately out of and is connected 
with, an illegal or immoral act, a court of justice will not lend 
its aid to enforce it. * * * But if the promise be entirely 
disconnected with the illegal act, and is founded on a new con- 
sideration, it is not affected by the act, although it was known to 
the party to whom the promise was made, and although he was 
the contriver and conductor of the illegal act.” 

In Barfield Music House vs. Harris, 20 Ga. App. 42, 92 S. E. 
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402, a rule of law recognized by this court was quoted from 6 
R. C. L. 821, as follows :— 


“Even though the parties to an action have been engaged in a 
transaction either malum in se or prohibited by law, yet if the 
cause of action between them is disconnected from the illegal 
act and is founded upon a distinct and collateral consideration, 
and the plaintiff is not obliged to resort to the illegal contract or 
transaction in order to maintain the suit, the illegality of the 
former transaction will not impair or bar the right to maintain 
the suit. If the contract or obligation does not depend upon or 
require the enforcement of the unexecuted provisions of the 
illegal contract, it will be carried out. Therefore the test is 
whether the contract sought to be enforced can be separated from 
the illegal acts or contracts relied upon as avoiding it, and whether 
the plaintiff requires any aid from or must in any way rely upon 
the illegal transaction in order to establish his case.” 


Applying the rules of law above indicated to the facts of the 
present case, it will be observed that by the very terms of the 
policy sued on it was provided that the owner of the stock of 
liquors was to be protected against loss by fire only when they 
were contained in the described storeroom “occupied for mer- 
cantile purposes.” The insurance issued in favor of plaintiff was 
in the sum of $4,000 on a stock of wines, liquors, beers, cordials, 
and such other merchandise not more hazardous, while contained 
in the brick, metal-roofed building occupied for mercantile 
purposes, and situated” in Savannah, Ga., as therein. described. 
Even if it did not manifestly follow that such a “stock of mer- 
chandise” thus to be kept in a public storeroom was for the purpose 
of sale, still the provision of the policy limiting liability there- 
under, except while the liquors were contained in the designated 
storeroom occupied by the plaintiff for the mercantile purposes, 
absolutely imposes an illegal purpose and design within the ex- 
press terms of the contract itself. The policy is one of ordinary 
mercantile insurance. It cannot be said that the reference to 
the liquors as being contained in the mercantile storeroom is 
merely for identification of the property insured, and for descrip- 
tive purposes only. In addition to the provision already quoted, 
the first clause of the policy stipulates the amount of the in- 
surance granted “on the following described property while 
located and contained as’ described herein, and not else- 
where.” Since the subsequent clause provides that the insurance 
shall be operative while contained in the brick storeroom occupied 
for mercantile purposes, it cannot even be said that the plaintiff, 
under the terms of the policy sued on, might have converted his 
mercantile business into a private warehouse by closing up his 
place of business. Even had this in fact been done, the risk then 
incurred would not have been that embraced by the express terms 
of the policy, since it insured the liquors only while contained in 
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a storeroom occupied for mercantile purposes, and not as a private 
storage room or warehouse. Be this as it may, however, the ques- 
tion is not what might have been, but what was; and since, by 
the terms of the policy as actually entered into, insurance was 
contracted for upon a stock of merchandise consisting of liquors 
while contained in a storeroom occupied for mercantile purposes, 
the contract was illegal in its inception and void ab initio. If, 
then, by the terms of the policy the parties to the contract agreed 
that the insured merchandise should be kept in violation of law, 
can it be said, in the language of Chief Justice Marshall, that the 
contract is “entirely disconnected with the illegal act?” But if, 
as we think, the rule adopted by the courts of this state does not 
require that the contract sued on be “entirely disconnected” with 
the act done in violation of law, but that the agreement will be 
enforced even though “indirectly connected” therewith, provided 
“the plaintiff does not require the aid of the illegal transaction to 
make out his case,” can it even then be said that the contract is 
not directly connected with the unlawful act, or that the plain- 
tiff does not require its aid, when by the terms of the policy it- 
self such continued violation of the penal law amounted to an 
expressed condition of its validity? As it was said in the Bar- 
field Music House Case, supra :-— 


“The test whether a demand connected with an illegal transac- 
tion is capable of being enforced at law is whether the plaintiff 
requires any aid from the illegal transaction to establish his 
case.” 


Here by the terms of the policy sued on it was expressly agreed 
that the property insured was to be kept and maintained in vio- 
lation of law, and thus it is clear that the compliance with such 
illegal transaction is necessary to the establishment of plaintiff’s 
case. Even in those jurisdictions where the validity of somewhat 
similar insurance policies have been sustained as not contravening 
public policy the courts have laid down legal principles which we 
think are in entire harmony with the doctrine now set forth. In 
Niagara F. Ins. Co. vs. De Graff, 12 Mich. 124, the policy in- 
cluded, among other things, groceries, among which were liquors, 
and it was contended that the policy was void, because to sustain 
the policy with liquors included would be insuring an illegal 
traffic. In sustaining the validity of this policy, the court said :— 

“By insuring his property the insurance company have no con- 
cern with the use he may make of it, and, as it is susceptible of 
lawful uses, no one can be held to contract concerning it in an 
illegal manner unless the contract itself is for a directly illegal 
purpose. Collateral contracts, in which no legal design enters 
are not affected by an illegal transaction with which they may be 
remotely connected.” 

In Carrigan vs. Lycoming F. Ins, Co., 53 Vt. 418, the court 
said :— 
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“If the purpose of the contract in question had been to protect 
the assured in the sale of intoxicating liquors, it would have been 
null; but the greater part of the property insured consisted of 
goods, insurance upon which was subject to no obligation. The 
contract was legal upon its face, nothing appearing to show that 
the wines and liquors were intended for illegal sale. * * * 
There was evidence tending to show that he illegally sold them, 
including those not used in compounding medicines; and the 
fact may have been that the latter trade was the larger and his 
main one. If such illegal traffic was the business of the assured, 
and his legal traffic and transactions with other property, a mere 
cover, ostensibly carried on for the purpose of enabling him to 
secrete and disguise his iniquity, the purpose of the contract would 
be to protect him in his illegal ventures, and it would therefore 
be void; but if he carried on business, using alcoholic liquors 
legitimately in his drug trade, and occasionally sold them in 
violation of law, we think that if no illegal design entered into the 
making of the contract in its inception, that it would be so far 
collateral to the illegal act that it would be inconsistent, and in 
accordance with no well-adjudged case, to hold it null.” 


In the case now before us it cannot be said that the contract 
was legal upon its face, since not only would it seem to have been 
manifest that the stock of merchandise was kept for illegal sale, 
but furthermore, the illegal design as entered into by each of the 
contracting parties was clearly expressed in that the intoxicants, 
under the terms of the policy were to be kept in the place of 
business of the insured, used for mercantile purposes, and since 
this provision is not susceptible of an interpretation that the keep- 
ing of the intoxicants was lawful, it follows that the contract it- 
self is on its face made in direct furtherance of an illegal pur- 
pose. The facts of the present case appear to us as being so far 
different from those stated in Phoenix Insurance Co. vs. Clay, 
11 Ga. 331, 28 S. E. 853, 65 Am, St. Rep. 307, that the result 
properly obtaining in that case cannot, under the same rule, follow 
here. There it was held that :— 

“The mere fact that a house is let to and occupied by a lewd 
person, which, with the knowledge of the owner, is to be used 
by her for purposes of prostitution, does not of itself avoid a 
policy of insurance issued thereon in favor of the owner. The cor 
tract of insurance is not so connected with the contract of rental 
as to prevent, in case of loss, the maintenance of an action on 
the policy by the owner.” 


If, however, in that case the policy of insurance had been ex- 
pressly conditioned upon the maintenance of the business of 
prostitution in the house insured, we apprehend that the decision 
would have been different; or, if the owner in that case had 
brought suit against his tenant for the rent of the house, leased 
for such purpose or ~vith knowledge that it would be so used, a 
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recovery would not have been allowed. Harris vs. Barfield Music 
House, 18 Ga. App. 444, 89 S. E. 592; Morris vs. Terre Haute 
Brewing Co., 17 Ga. App. 383, 87 S. E. 159. While it might 
be said that in the Phoenix Insurance Co. Case, supra, the issu- 
ance of the insurance to the owner of the realty was in a very 
remote and indirect sense connected with the independent illegal 
business of the tenant, still, in order to enforce the contract of 
insurance in that case, the plaintiff was in no wise, even remotely, 
compelled to invoke the aid of the acts done by his tenant in 
violation of law. As was stated by Chief Justice Simmons in 
that case :— 

“The policy was for a valuable and legal consideration, and for 
what appears on its face to be a good and lawful purpose. It 
was made not to protect the business of keeping a lewd house, 
but to protect the property of the owner of the building.” 

And further — 

“The owner could, without violating the policy, use his house 
for any other and lawful purpose which would not increase the 
hazard. The contract does not require that the property shall be 
devoted to any one use [italics ours], and, as it is susceptible of 
lawful uses, the company cannot be held to have contracted con- 
cerning it in an unlawful manner unless the contract is itself for 
an illegal purpose.” 

Quite different are the facts in the present case. Here it must 
necessarily be said that the contract of insurance is connected with 
and grows directly out of the illegal use of the property insured, 
and since in this case “the contract does require that the property 
shall be devoted to one-use,” and that an illegal one, we think the 
doctrine laid down in the Phoenix Insurance Co. Case is in entire 
harmony with the ruling of the trial judge in sustaining the 
demurrer to plaintiff's petition. 

Judgment affirmed. 

Wade, C. J., concurs. Luke, J., dissents. 


= @0@—-—- — 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


NEW BRUNSWICK FIRE INS. CO. 


vs. 
INDIANA REDUCTION CO. (No. 9426.)* 


Appeal from Circuit Court, Marion County; Louis B. Ewbank, Judge. 
Action by the Indiana Reduction Company against the New Brunswick 

— Insurance Company. Judgment for plaintiff, and defendant appeals. 
rmed. 


* Decision rendered, Dec. 12, 1917. 117 N. E. Rep. 932. 
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Charles B. Clarke and Walter C. Clarke, both of Indianapolis, for 
Appellant. 


Leander J. Monks and John F. Robbins, both of Indianapolis, Henry 
C. Starr, of Richmond, and James P. Goodrich, of Winchester, for 
Appellee. 
FELT, J. 

This is a suit by appellee against appellant to recover on a fire 
insurance policy. 

The case was tried on an amended complaint in one paragraph, 
an answer in general denial, and a second paragraph of special 
answer in which appellant set out certain provisions of the policy 
to the effect that no officer or agent of the company could waive 
any of the provisions thereof unless by agreement duly made by 
the company and indorsed on the policy ;-that the policy should 
be void if certain substances, among them gasoline, were kept or 
used on the insured premises; that after the issuance of the 
policy appellee kept and used on the premises gasoline in large 
quantities, without the knowledge or consent of appellant, where- 
by the policy was rendered void, and appellant was relieved from 
any liability thereon. 

To such special answer appellee replied by general denial and 
by a second paragraph, the substance of which is that at the time 
Of policy was issued appellee was engaged in the business of 
degreasing garbage ; that in the process of so doing it was neces- 
sarily required to keep and use gasoline on the premises insured ; 
that it did keep and use the same as a necessary part of its 
business, all of which was done with the knowledge and consent 
of appellant; that no more was kept or used than was necessary 
in carrying on the business aforesaid ; that the same was kept and 
handled in a prudent manner, did not cause or contribute to the 
fire, and was not consumed by the fire which caused the loss of 
the property insured. 

Appellant also filed a third paragraph of answer, which pro- 
ceeds on the theory that the policy was procured by fraud, to 
which answer a reply in general denial was filed. 

A trial by jury resulted in a verdict for appellee in the sum of 
$1,719. Appellant’s motion for a new trial was overruled, judg- 
ment rendered on the verdict, and this appeal taken. 

The error assigned and relied on for reversal of the judgment 
is that the court erred in overruling appellant’s motion for a new 
trial. 

The cause for a new trial relied on as reasons for reversal of 
the jugdment are that the verdict of the jury is not sustained by 
sufficient evidence, and is contrary to law; also error in giving 
and in the refusal of certain instructions. 

The controlling questions by which appellant seeks a reversal 
of the judgment in this case have been recently considered and 
decided by this court adversely to appellant’s contentions in cases 
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arising out of the same general transactions, and based on facts 
substantially the same as those of the case at bar. 

An examination of those decisions and the cases therein cited 
with approval shows that no reversible error was committed in 
this case, that substantial justice was done between the parties, 
and that the judgment should be affirmed. Globe & Rutgers Fire 
Ins. Co. vs. Indiana Reduction Co., 113 N. E. 425, and cases 
cited; Caldonian Ins. Co. vs. Indiana Reduction Co., 115 N. E. 
596; Ins. Co. of the State of Pa. Pacific Fire Ins. Co. vs. Indiana 
Reduction Co., 117 N. E. 273. See, also, Continental Ins. Co. 
vs. Bair, 114 N. E. 763-771, and cases cited; Metropolitan Life 
Ins. Co. vs. Johnson, 49 Ind. App. 233-244, 94 N. E. 785. 

Judgment affirmed. 


SUPREME COURT OF KANSAS. 


ST. PAUL FIRE & MARINE INS. CO. 
vs. 


BIGGER. (No. 21106.)* 


INSURANCE—FIRE POLICY—AGENT’S FAILURE TO CANCEL— 
LIABILITY. 

When instructed so to do, it is the duty of an insurance agent to cancel 
a policy of insurance issued by him; and, if he fails to cancel the 
policy, he is liable to his principal for the damage sustained by the 
principal, unless the agent can show some valid reason for his failure 
to follow his instructions. 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


Appeal from District Court, Wyandotte County. 

Action by the St. Paul Fire & Marine Insurance Company against 
Thomas A. Bigger. Judgment for defendant, and plaintiff appeals. Re- 
versed, and new trial directed. 


Fyke & Snider, of Kansas City, Mo., and McFadden & Claflin, of 
Kansas City, Kan., for Appellant. 
A. L. Berger, of Kansas City, Kan., for Appellee. 


MARSHALL, J. 
The plaintiff seeks to recover judgment against the defendant 
for damages caused by the defendant’s failure to cancel a fire 
insurance policy. Judgment for costs was rendered in favor of 
the defendant, and the plaintiff appeals. 
The plaintiff was an insurance company engaged i in writing fire 


as Decision rendered, Dec. 8, 1917. 169 Pac. Rep. 213. ° | Syllabus by the 
court. 
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insurance. The defendant was the plaintiff’s agent in Kansas 
City, Kan. James H. Garnsey, of Kansas City, Mo., applied to 
the defendant for an insurance policy to cover property owned by 
the Elm Ridge Golf & Country Club Association, and a policy, 
dated August 24, 1913, was issued by the defendant to the as- 
sociation in the sum of $3,000. The policy contained the follow- 
ing provision :— 

“This policy shall be canceled at any time at the request of the 
insured; or by the company by giving five days’ notice of such 
cancellation. If this policy shall be canceled as hereinbefore pro- 
vided, or become void and cease the premium having been actually 
paid the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary short 
rate ; except when this policy is canceled by this company by giv- 
ing notice, it shall retain only the pro rata premium.” 


Immediately on receipt of the daily report, forwarded by the 
defendant, the plaintiff notified the defendant to take up and re- 
turn the policy at once. On October 27, 1913, the property in- 
sured was destroyed by fire. The premium on the policy was 
paid to the defendant by Mr. Garnsey some time in September, 
1913, and that premium was remitted to the plaintiff about De- 
cember 20, 1913, after the property had been burned. On Octo- 
ber 29, 1913, the defendant wrote to the plaintiff as follows :— 

“Inclosed please find loss notice under above policy, Elm Ridge 
Golf & Country Club Association. I received notice to cancel 
this policy and had same rewritten three times. I supposed your 
policy had been canceled and find company in which this business 
had been placed canceled same and through some oversight this 
policy was still in force. Very sorry this has occurred, as I 
thought policy had been sent you long since and did not know 
any different until this notice was received.” 

The plaintiff paid $2,531.35 to the Elm Ridge Golf & Country 
Club Association in full settlement of its liability under the policy. 
From the time the plaintiff wrote the defendant to take up and 
return the policy, until it received the notice of loss, it did not 
know that the policy had not been taken up or canceled. The 
defendant testified that, when he received the letter notifying 
him to take up and return the policy, he talked with James H. 
Garnsey concerning the matter and told him that the company 
desired to cancel the policy and asked him to return it, and that 
Mr. Garnsey agreed to do so. That testimony was contradicted 
by Mr. Garnsey. 

This action was brought by the plaintiff to recover the amount, 
with interest, that it had paid on the policy. 

The plaintiff complains of the thirteenth instruction to the jury. 
The court, in part, instructed the jury as follows :— 

“(9) If you find from the preponderance of the evidence that 
the defendant was instructed by. the plaintiff to cancel and return 
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the policy in question, then it was the duty of the defendant to 
excercise such care and diligence to procure said policy and cancel 
the same as a reasonably prudent person, engaged in the same 
business, would have exercised under the same circumstances; 
and, if the defendant fdiled to exercise such care and diligence 
and thereby caused the plaintiff to suffer loss by reason of being 
compelled to pay said policy of insurance after the insured 
premises had burned, then it will be your duty to return a verdict 
in favor of the plaintiff for the amount of the loss so sustained 
by the plaintiff, together with interest thereon from the date of 
the payment of said policy to the date of your verdict, not to 
exceed the amount claimed by plaintiff in its petition; unless 
plaintiff by its own conduct is barred from recovery as herein- 
after stated in instruction No. 13.” 


“(13) If you find from the evidence that the plaintiff had the 
right to cancel said policy under the terms thereof‘and with full 
knowledge of all the facts and circumstances in connection with 
said policy, the insured premises, and the defendant’s failure, if 
any, to take proper steps to have said‘ policy canceled, elected to 
allow said policy to continue in force and failed to exercise its 
right to cancel said policy and thereby suffered a loss, then no 
right to recover damages accrued to the plaintiff, and your verdict 
will be for the defendant.” 


The thirteenth instruction was erroneous. There was no evi- 
dence on which it could properly be submitted. The plaintiff's 
direction to the defendant to cancel the policy was positive and 
unambigous. It was the defendant’s duty to obey his instructions. 
In Insurance Co. vs. Baer, 94 Kan. 777, 147 Pac. 840, Ann. Cas. 
1917B, 491, this court said :— 


“An insurance agent who issues a policy of insurance in viola- 
tion of the instructions of his company is liable to the company 
for the amount of insurance paid and expenses incurred by the 
company on account of a loss under the policy.” Paragraph 2, 
Syl. 

If an insurance agent is liable for issuing a policy in violation 
of his instructions, he must be liable for his failure to cancel one 
when instructed so to do. 

“It is the duty of the principal’s agent, when ordered peremp- 
torily to cancel a risk, to exercise reasonable diligence to execute 
the order, and his neglect to do so renders him liable to the com- 
pany for a resulting loss.” 2 Joyce, The Law of Insurance § 


See, also, Insurance Co. vs. First National Bank, 18 N. D. 603, 
120 N.W. 545, 22 L. R.A. (N.S.) 509; Franklin Ins. Co. vs. Sears 
(C. C.) 21 Fed. 290; Washington Fire & Marine Ins. Co. vs. 
Cheseboro (C. C.) 35 Fed. 477; note to 22 L. R. A. (N. S.) 
509; 2 C. J. 715. 

The defendant did not cancel the policy, and no excuse was 
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shown by him for not doing so. The plaintiff did not elect to allow 
the policy to continue in force. It supposed that the policy had been 
canceled until the letter to the contrary was received from the 
defendant. The defendant’s agency was then revoked. After 
the agency had been revoked, and after the plaintiff’s liability on 
the policy had been fixed, the defendant remitted the premium 
to the plaintiff. The acceptance and retention of the premium 
by the plaintiff at that time did not relieve the defendant from 
liability. 

The judgment is reversed, and a new trial is directed. All the 
Justices concurring. 


SUPREME COURT OF MINNESOTA. 


DODGE ELEVATOR CO. 


VS. 


HARTFORD FIRE INS. CO. (No. 20585.)* 


1. INSURANCE—FIRE INSURANCE—PROPERTY INCLUDED. 


A fire insurance policy covered grain owned by the insured while contained 
in its elevators, warehouses, or sheds, “or while in cars on tracks 
within 100 feet thereof.” Fire destroyed the elevator and grain in 
a railway car on a track within 100 feet thereof. This grain had 
been loaded by. the insured for shipment and a bill of lading had 
been issued by the railway company. Insured was the consignee, 
aoe as the consignor, and owned the grain in the car. It is 

eld :— 
The grain in the car was covered by the policy. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—FIRE INSURANCE—AVOIDANCE OF POLICY 
—CHANGE OF POSSESSION—TITLE AND INTEREST. 

There was no change in the interest of title of the subject of insurance, 
and no such change in the possession thereof as avoids the policy 
under the “alienation” clause. 

(For other cases, see Insurance, Dec. Dig. §§ 328[2], 329.) . 


Appeal from District Court, Hennepin County; Joseph W. Molyneaux, 
Judge. 
Action by the Dodge Elevator Company against the Hartford Fire 
Insurance Company. Demurrer to complaint overruled, and question 
certified, and from the order defendant appeals. Order affirmed. 


M. H. Boutelle, of Minneapolis, for Appellant. 
Cray “& Eaton, of Minneapolis, for Respondent. 


* Decision rendered, Dec. 21, 1917. 165 N. W. Rep. 487. Syllabus by 
the Court. 
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Bunn, J. 

The trial court overruled the demurrer of defendant to the 
complaint and certified that the question presented was in its 
opinion important and doubtful. Defendant appeals from the 
order. 

The action was to recover for the loss by fire of a carload 
of wheat standing on a railroad track within 100 feet of plaintiff’s 
elevator at Bathgate, N. D. The complaint set out the policy in 
full. It insured plaintiff against loss or damage by fire upon grain, 
etc., “their own or held by them in trust or on commission, or sold 
but not removed, or held in storage; if in case of loss the assured 
is liable therefor ; while contained in the elevators, warehouses or 
sheds specifically described in the schedule thereto attached, or 
while in cars on tracks within 100 feet thereof.” The facts in 
relation to the destruction by fire of this car of grain are stated 
as follows :— 


On the 10th day of September, 1915, the plaintiff loaded into 
Great Northern Railway Company’s car No. 16239, 1,317 bushels 
of wheat, and said car then and there stood on the service track 
running to said elevator and within 25 feet of said elevator. On 
said day the plaintiff filled out a certain bill“of lading covering 
said car, and on the 11th day of September, 1915, plaintiff pre- 
sented said bill of lading to the railway company, and on the 
same day at about 10 a. m. the bill of lading was signed by the 
agent of the railway company, and the words “Protected over 
night by locks” written therein. The bill of lading shows that 
the car was consigned to plaintiff at Minneapolis; plaintiff also 
being the consignor. The fire occurred about 5 o’clock in the 
afternoon on September 11th. It destroyed the elevator and the 
car of wheat. 

Defendant contends (1) that the car of wheat was not covered 
by the policy; (2) if it was, the facts stated show a breach of the 
conditions against change of interest or possession, 


[1] 1. Counsel for defendant argues that the provision of the 
policy extending the liability of the insurer to grain in cars on 
tracks within 100 feet of the elevator has exclusive reference to 
grain the legal status of which was identical with that stored in 
the elevator or otherwise on the premises, and does not apply to 
grain loaded in cars and delivered to a carrier for shipment. He 
claims that this was grain in transit, that the carrier was liable as 
insurer, and that defendant was not. It seems to us that to adopt 
this view would be adding a condition to the policy. It says that 
grain in cars is insured. To hold that this does not mean grain 
which the insured has loaded in cars for the purpose of shipment, 
but only grain that happens to be in cars, instead of in the ele- 
vator, is doing violence to the plain terms of the policy. We do 
not see that the legal status of this grain was materially different 
from that of any other grain on the insured premises. Counsel 
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claims that, to make the insurer liable, it must be grain for the 
loss of which the insured would be responsible, and that, as the 
grain had been delivered to the carrier, the responsibility of the 
insured was at an end. This argument is based upon the above- 
quoted language of the policy: “If in case of loss the assured is 
liable therefor.” Defendant claims that this clause applies to 
grain owned by the assured, but it is plain that it applies only to 
grain not belonging to the insured, as that “held in trust or on 
commission, or sold but not* removed.” Where the grain is 
owned by the insured, there is no sense in speaking of the in- 
sured being liable for its loss. This grain still belonged to plain- 
tiff, and was in a car within 100 feet of the elevator. We have 
considered quite carefully the rather ingenious argument of coun- 
sel, but find it unnecessary to follow it further. The grain to re- 
cover for the loss of which action is brought was covered by the 
policy. 

[2] 2. The policy contained the standard provision making the 
policy void if any change takes place in the “interest, title, or 
possession of the subject of insurance.” There was manifestly no 
change in “interest” or “title,” but defendant contends there was 
a change in “possession.” We think that this clause has no ap- 
plication to such a technical change of possession as there was 
when the car was loaded and the bill of lading issued. The owner 
had as much interest as ever to be protected by insurance. It was 
clearly contemplated that grain would be loaded into cars and 
shipped, and as clearly provided that the insurance covered grain 
so loaded, as long as the cars remained within the specified distance 
of the elevator. We see nothing in the authorities cited by coun- 
sel that warrants a different conclusion. 

Order affirmed. » 


KANSAS CITY COURT OF APPEALS. 


MIssouRI. 


TERMINAL ICE & POWER CO. 
US. 


SECURITY INS. CO. (No. 11666.)* 


INSURANCE— FIRE INSURANCE—CONDITIONS OF FORFEI- 
TURE—WAIVER—KNOWLEDGE OF AGENT. 

The condition of a fire policy that it be void, if with knowledge of in- 
sured foreclosure proceedings be begun, is waived; the agent who 
issued policy and collected premium knowing of the proceedings, and 


* Decision rendered, Dec. 3, 1917. 198 S. W. Rep. 1124. 
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no steps for a forfeiture being taken, but the premium being retained ; 
and this though such agent was interested in insured, the general 
agent knowing of this. 

(For other cases, see, Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, 
Judge. 
“Not to be officially published.” 

On rehearing. Reversed and remanded. 
See, also, 187 S. W. 568, 269 Mo. 410; 190 S. W. 879; 194 S. W. 722. 


Lathrop, Morrow, Fox & Moore and John H. Lathrop, all of Kansas 
City, for Appellant. 
Bruce Barnett and Dayle C. McDonough, both of Kansas City, for 


Respondent. 
Evuison, P. J. 

Plaintiff’s action is based on a policy of fire insurance. There 
was a loss and defendant refused to pay. There were five other 
policies involved in the same fire which were issued by other com- 
panies. All refused to pay and all were sued. A judgment was 
rendered against the plaintiff in each case, and each case was 
appealed and they were argued and submitted together in this 
court, and each of the judgments was reversed and the causes re- 
manded, in an opinion by Johnson, J., 187 S. W. 564-569. There 
were mortgages or trust deeds on the property and there was a 
provision in each policy that it should be void “if with the knowl- 
edge of the insured foreclosure proceedings be commenced, or 
notice given of the sale of any property covered by this policy by 
virtue of any mortgage or trust deed.” Foreclosure proceedings 
were begun and notice of sale given and we decided that this 
was not a forfeiture. The cases were heard in the Supreme 
Court on certiorari and our judgment was annulled, that court 
holding it was a forfeiture and so set aside our judgment. State 
ex rel. American Fire Ins. Co. vs. Ellison, 269 Mo. 410, 190 S. 
W. 879. Thereafter the cases came before us for disposition and 
we, in an opinion by Bland, J. (Terminal Ice & Power Co. vs. 
American Fire Ins, Co., 194 $. W. 722), following the views of 
the Supreme Court, affirmed the judgment in each case. There- 
upon plaintiff filed a motion for rehearing based on a state of 
facts said not to be found in other cases, and not considered here 
or in the Supreme Court. We sustained that motion. 

The difference in the facts are that defendant’s agent who 
contracted the insurance and issued the policy and collected the 
premium knew of the foreclosure proceedings and notice of sale 
and encouraged them, and the company took no steps looking to 
a forfeiture, but held on to the premiums received. The rule in 
such state of facts is that no forfeiture can be insisted upon after 
a loss. Manning vs. Insurance Co., 176 Mo. App. 678, 159 S. W. 
750; Scarritt Estate vs. Casualty Co., 166 Mo. App. 567, 149 S. 
W. 1049; Jones vs. Insurance Co., 173 Mo. App. 1, 155 S. W. 
1106; Weinberger vs. Insurance Co., 170 Mo. App. 266, 156 S. 
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W. 79. Such an agent is deemed to be the representative of the 
company and may waive conditions of forfeiture. Nickell vs. 
Insurance Co., 144 Mo. 420, 46 S. W. 435; Springfield Laundry 
vs. Insurance Co., 151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 
521; Thompson vs. Insurance Co., 169 Mo. 12, 68 S. W. 889. 

But it appears that this agent of defendant was largely in- 
terested in plaintiff corporation, and it is said that this fact de- 
stroyed his power to take notice for the company, or waive any 
of the conditions of the contract. Conceding the soundness of 
that proposition, it cannot affect plaintiff’s case in this instance, 
since it appears that defendant’s general agent in charge of its 
business in this state and Kansas knew the facts as to the the other 
agent’s interest in the plaintiff corporation; that he inspected the 
property and consented to his continuing to represent the defend- 
ant by signing and issuing the policy and collecting the premiums. 

All other points not considered or disposed of by the Supreme 
Court were determined in the opinion of Bland, J., referred to 
above. 

The judgment will be reversed, and the cause remanded. All 
concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


BIRD 


vs. 


ST. PAUL FIRE & MARINE INS. CO.* 
1, INSURANCE—FIRE—EXPLOSIONS—LIABILITY. 


Even if a policy contains the usual exemptions from loss for damage by 
explosion of any kind, unless fire ensues, and in that event for 
damage by fire only, if the explosion was an incident to a fire insured 
against, the insurer is liable for all the loss. both that caused by the 
fire and the explosion. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
2. INSUURANCE — FIRE — EXPLOSIONS—LIABILITY—PROXI- 
MATE CAUSE. 


The rule as to proximate causes as applied in insurance cases is the same 
as in other branches of the law. 


(For other cases, see Insurance, Dec. Dig. § 421. ) 


3. INSURANCE — FIRE — EXPLOSIONS — LIABILITY — “PROXI- 
MATE CAUSE.” 

Where a fire on distant premises caused a slight explosion which caused 
another fire, which caused a terrific explosion of dynamite, damaging 


* Decision rendered, Nov. 30, 1917. 167 N. Y. Supp. 707. 
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by concussion plaintiff’s canal boat, which was insured against fire, 
the “proximate cause” of the damage was by fire. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Proximate Cause.) 


4. INSURANCE—POLICIES—CONSTRUCTION. 

In an insurance contract, as in all others, the test is the intent of the 
parties as disclosed by the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—POLICIES—CONSTRUCTION. 

Where a fire policy on a canal boat contained no clause exempting insurer 
from liability for loss by explosion, it should be construed against the 
insurer, which was liable for loss by explosion caused by a fire on the 
premises of another. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Submission of controversy between Henry Bird and the St. Paul Fire 
& Marine Insurance Company. Judgment for plaintiff, Bird. 

On the night of July 30, 1916, a fire broke out in the Lehigh Valley 
Railroad Company’s freight yards, under some freight cars loaded with 
munitions of war. An explosion ensued which caused another fire in the 
yard, which resulted in another and terrific explosion of a large quantity 
of dynamite and other explosives stored in the yard, causing a concussion 
of the air, which in turn damaged the plaintiff’s canal boat, lying about 
1,000 feet distant, to the extent of $675. No fire reached the boat. The 
boat was insured by the defendant against the adventures and perils of 
the sounds, harbors, bays, rivers, canals, and fires. The action is brought 
to recover on said policy, and is submittea to the court on an agreed state- 
ment of facts. The policy contained no exception of liability for damages 
caused by explosion. 


Argued before Jenks, P. J., and Thomas, Mills, Putnam, and Black- 
mar, JJ. 


Nelson Zabriskie, of New York City, for Plaintiff. 
Pierre M. Brown, of New York City, for Defendant. 


BLACKMAR, J. 

[1] Even if a policy contains the usual exemption from loss 
for damage by explosion of any kind, unless fire ensues, and in 
that event for damage by fire only, it is authoritatively decided 
in this state that, if the explosion was an incident to a fire insured 
against, the company is liable for all the loss, both that caused 
by the fire and the explosion. Wheeler vs. Phoenix Ins. Co., 
203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 
1913A, 1297. The rule that damage by explosion caused by fire is 
a loss by fire was even before that case well settled. So in, Waters 
vs. Merchants’ Louisville Insurance Co., 11 Pet. 213, 225 (9 L. 
Ed. 691), Justice Story, said :— 

“Some suggestion was made at bar whether the explosion, as 
stated in the pleas, was a loss by fire or by explosion merely. We 
are of opinion that as the explosion was caused by fire, the latter 
was the proximate cause of the loss.” 
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To the same effect is the well-considered and often-cited case 
of Scripture vs. Lowell Mutual Fire Ins. Co.,.10 Cush. 356, 57 
Am. Dec. 111. See, also, Renshaw vs. Mo. State Mut. F. & M. 
Ins. Co., 103 Mo. 595, 15 S. W. 945, 23 Am. St. Rep. 904; Heuer 
vs. North Western Nat. Ins. Co. of Milwaukee, 144 IIl. 393, 33 
N.-E. 411, 19 L. R. A. 594. Obviously these cases decided that 
fire was the “proximate” cause of the loss, although the cause 
nearest in point of time and place was the explosion. And it 
is interesting to note that the same principle has been applied to 
relieve the insurance company from liability. St. John vs. Amer- 
ican Mut. Fire & Marine Ins. Co., 11 N. Y. 516. In that case 
the policy insuring against fire provided that the company would 
not be liable for any loss occasioned by the explosion of a steam 
boiler. Such a boiler exploded, causing a fire, and it was held 
that such fire fell within the exception in the policy, and the com- 
pany was not liable. To the same effect, on a different state of 
facts, is Insurance Co. vs. Boon, 95 U. S. 117, 24 L. Ed. 395. 


The cases and books on insurance are full of the maxim, “In 
jure, non remota causa, sed proxima spectatur.” This maxim 
will lead us astray unless we break loose from the notion, so 
easily derived from the literal translation of the word “proxima,” 
that it denotes the cause nearest in point of time or place. Lord 
Bacon’s saying is often quoted :— 

“It were infinite for the law to consider the causes of causes 
and their impulsions one of another; therefore it contenteth itself 
with the immediate cause, and judgeth of acts by that, without 
looking to any further degree.” 

The word “immediate,” denoting the causal relation without 
the intervention or mediation of an independent agency, is prefer- 
able to the word “proximate,” which unduly suggests the relation 
in time or space. So the courts have written learnedly and at 
length to prove that proximate cause is not the nearest in point 
of time or location, but the controlling or efficient cause. A fine 
example of such writing is the opinion of Justice Strong in In- 
surance Co. vs. Boon, supra, in which he says at page 130 of 95 
U. S. (24 L. Ed. 395) :-— 

“The question is not what cause was nearest in time or place 
to the catastrophe. That is not the meaning of the maximum. 
to the catastrophe. That is not the meaning of the maxim. 
‘Causa proxima, non remota spectatur.’ The proximate cause is 
the efficient cause, the one that necessarily sets the other causes in 
operation. The causes that are merely incidental or instruments 
of a superior or controlling agency are not the proximate causes 
and the responsible ones, though they may be nearer in time to the 
result.” 

That case furnished a good illustration of the recognition by 
the law of the dominant cause working through the impulsion of 
mediate incidental causes and maintaining its potency to the final 

Vol. LI—9. 
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effect. In that case the policy exempted loss by fire, which may 
happen by means of any invasion, insurrection, riot, or civil com- 
motion. The loss was caused by a fire communicated from a fire 
set to the City Hall by the Union forces during the Civil War to 
prevent supplies stored in it from falling into the hands of the 
Confederates, and it was held that the policy did not cover the 
loss. 

[2] The rule as to proximate causes as applied in insurance 
cases is the same as in other branches of the law. As an example 
of its application in crimial law, see, People vs. Kane, 213 N. Y. 
260, 107 N. E. 655, L. R. A. 1915F, 607, Ann. Cas. 1916C, 685. 
In action on the case, Scott vs. Shepherd, 2 Wm. Blackstone (2d 
Ed.) 892; Vandenburgh vs. Truax, 4 Denio, 464, 47 Am. Dec. 
268: See, also, Laidlaw vs. Sage, 158 N. Y. 73, 52 N. E. 679, 
44 L. R. A. 216; The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 
9, 43 L. Ed. 234; Lynn Gas & Electric Co. vs. Meriden Ins. Co., 
158 Mass. 570, 33 N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 
540. In the last-cited case a fire caused a short circuit in electric 
wiring, a consequent increase of the electric current, a higher 
power exerted on the flywheel, a greater resistance to the ma- 
chinery, a consequent destruction of a pulley, resulting in the 
destruction of the main shaft and rupture of succeeding pulleys 
to the jack pulley, and by reason of flying pieces of the jack pulley 
the flywheel was destroyed and the machinery smashed. Through 
this long chain of circumstances, the original fire which set them 
in motion was held to be the proximate cause. 

[3] We cannot escape the conclusion that in the case at bar 
the fire was the proximate, or, if that word be preferable, efficient, 
cause of the loss. St. John vs. American Mut. Fire & Marine 
Ins. Co., 11 N. Y. 516; Waters vs. Merchants’ Louisville Ins. Co., 
11 Pet. 213, 9 L. Ed. 691; City Fire Ins. Co. vs. Corlies, 21 Wend. 
367, 34 Am. Dec. 258, and cases there cited. If the fire had 
originated and the explosion occurred in the insured premises, 
there would be no doubt of liability under the doctrine of the 
cases above cited. To hold that there is no liability because the 
fire starts and the explosion occurs in premises other than those — 
insured is an arbitrary limitation of liability not justified by 
principle or authority. 

It is true that there are cases which seemingly so hold. Everett 
vs. The London Assurance, 19 Com. Bench (N. S.) 126. This 
case would be a precedent opposed to the plaintiff’s claim herein, 
except that it was not shown that a hostile fire was the cause of 
the explosion. In weighing this authority, it also deserves con- 
sideration that it has been held in England, contrary to the hold- 
ing of the Wheeler Case in the New York Court of Appeals, that 
an exception of damage caused by explosion, covers an explosion 
caused by fire. Stanley vs. Webster Ins. Co., L. R. (1867-68) 
3 Exch. 71. A contrary conclusion was also reached by a divided 
court in Caballero vs. Home Mut. Ins. Co., 15 La. Ann. 217. 
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These cases are not only opposed by the authorities that I have 
cited, but, in principle, by cases holding that a fire policy without 
applicable exceptions covers loss by theft, water, smoke, and ,the 
fall of buildings without actual ignition. Witherell vs. Maine 
Ins, Co., 49 Me. 200; Newmark vs. Liverpool & London Fire & 
Life Ins. Co., 30 Mo, 160, 77 Am. Dec. 608; Tilton vs. Hamilton 
Fire Insurance Co., 14 How. Prac. 363; Case vs. Hartford Fire 
insurance Co., 13 Ill. 676; John Davis & Co. vs. Insurance Co,. 
115 Mich. 382, 73 N. W. 393; Russell vs. German Fire Ins. Co., 
100 Minn. 528, 111 N. W. 400, 10 L. R. A. (N. S.) 326; Ermen- 
trout vs. Girard F. & M. Ins. Co., 63 Minn. 305, 65 N. W. 635, 
30 L. R. A. 346, 56 Am. St. Rep. 481. 

The explosion clause is so generally included in all fire in- 
surance policies that we have few guiding authorities in this 
state. An instructive decision of the Court of Appeals is Hustace 
vs. Phoenix Ins. Co., 175 N. Y. 592, 62 L. R. A. 651. In that 
case there was a violent explosion caused by fire, which damaged 
by concussion of the air the insured property 57 feet distant 
and separate from the premises in which the explosion oc- 
curred. The decision was placed squarely upon the clause 
excepting loss by explosion, reaching this result by an elaborate 
course of reasoning which was unnecessary unless liability 
was recognized except for the exemption clause. In fact, 
the court said, at page 302 of 175 N. Y., at page 595 of 67 N. E. 
(62 L. R. A. 651), commenting upon the case of Briggs vs. N. 
A. & M. Ins. Co., 53 N. Y. 446:— 

“So while it may be that but for the explosion clause we should 
feel constrained to follow those earlier decisions to which refer- 
ense was made generally in the Briggs Case, and hold defendant 
liable because of fire in another building was the cause of the 
explosion,” etc. 


It is true that this was a dictum, but a dictum of the court of 
last resort should not be entirely disregarded. In the case before 
us the origin of the loss was a hostile fire, the explosion was an 
incident to it and caused the damage, and therefore I think that 
in accordance with the trend of authorities it was a loss by fire. 
within the meaning of the policy. . 

-[4, 5,] In an insurance contract, as in all others, the test is the 
intent of the parties as disclosed by the terms of the policy. The 
policy in question, insuring against adventures and perils of the 
sounds, harbors, bays, rivers, canals, and fires, and applicable to 
navigation on the inland lakes, rivers, and canals of the state of 
New York and the harbors of the city of New York, formulated 
by the insurer and omitting the usual exemption of loss by ex- 
plosion, should be construed against the insurer to cover all losses 
from the assigned perils which might reasonably be within the ° 
contemplation of the parties. Explosion caused by fires about the 
city near the water front are not unknown, and omission of the 
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exemption clause leads to the conclusion that the policy was meant 
to insure against them. 

Judgment for plaintiff for $575, with interest from November 
26, 1916, and costs. All concur. 


—--__--- @0@ 


ALABAMA RED CEDAR CO. vs. TENNESSEE VALLEY 
BANK. (8 Div. 986.)* 


(Supreme Court of Alabama.) 


4. INSURANCE — CONTRACT TO PROCURE INSURANCE — 
BREACH—DAMAGES. 


A contract for valuable consideration to secure valid. insurance for a 
year of plaintiff's property against loss of fire could be performed 
only by defendant's activity and service in procuring a policy or policies 
in the amount and for the period stipulated; breach of the promise 
would occur if defendant could not or did not procure issuance of 
the insurance contemplated; and on loss by fire the measure of de- 
fendant’s liability would be the amount plaintiff would have paid if 
valid insurance had been. effected. 


(For other cases, see Insurance, Deec. Dig. § 104.) 


Appeal from Circuit Court, Madison County; B. M. Miller, Judge. 

Action by the Alabama Red Cedar Company against the Tennessee 
a Bank. From a judgment for defendant, plaintiff appeals. Af- 
rmed. 


Cooper & Cooper, of Huntsville, for Appellant. 
Spragins & Speake, of Huntsville, for Appellee. 


* Decision rendered, Nov. 29, 1917. 76 S. Rep. 980. 


JOHNSON et at. vs. HOUSE. (No. 244.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE COMPANIES—MUTUAL COMPANIES-- 
PREMIUM NOTES—LIABILITY. 


So long as a mutual fire company has oustanding debts or liabilities, its 
insolvency gives no right to a policyholder to recover premiums 
paid or to avoid payment of a premium note. 


(For other cases, see Insurance, Dec. Dig. § 63.) 
* Decision rendered, Nov. 19, 1917. 198 S. W. Rep. 876. 
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2. INSURANCE—FIRE COMPANIES—MUTUAL COMPANIES— 
PREMIUM NOTES—LIABILITY. 


Act April 24, 1905 (Laws 1905, p. 495) § 8, providing that the state 
auditor shall not consider a promissory note held by an insurance 
company as an asset if it is six months or more past due, does not 
remove from the assets of the company premium notes more than 
six months past due on which action is brought by the receiver of 
the insolvent company. 


(For other cases, see Insurance, Dec. Dig. § 70.) 


j ae from Circuit Court, Craighead County; R. H. Dudley, 
udge. 

_ Eighty actions by J. W. House, Jr. as receiver for the Planters’ 
Fire Insurance Company, against W. T. Johnson and others. On 
appeal to the circuit court, all the cases were consolidated and tried 
together. From a judgment on directed verdict for plaintiff, defendants 
appeal. Affirmed. ° 


H. M. Mayes, of Jonesboro, for Appellants. 
J. W. House, Jr., of Little Rock, and Roy Penix, of Jonesboro, for 
Appellee. 


ROSENTHAL vs. FIRST NAT. FIRE INS. CO. OF THE 
UNITED STATES.* 


(Supreme Court of Florida.) 


2. INSURANCE—REFORMATION OF POLICY—MUTUAL MIS- 
TAKE—UNILATERAL MISTAKE. 

In reforming a policy of insurance, like that of any other written contract, 
the want of conformity to the agreement of the parties must be 
oceasioned by a mistake which is mutual and common to both parties 
to the instrument. A mistake on one side may be a ground for re- 
scinding, but not for reforming, the contract; where the minds of 
the parties have not met, there is no contract, and hence none to 
be rectified. Mi 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from Circuit Court. Hillsboro County; F. M. Robles, Judge. 

Bill by D. Rosenthal against the First National Fire Insurance Com- 
pany of the United States. Decree for defendant, dismissing the bill, 
and plaintiff appeals. Decree affirmed. 


H. S. Hampton and F. J. Hampton, both of Tampa, for Appellant. 
Knight, Thompson & Turner, of Tampa, for Appellee. 


* Decision rendered, Nov. 26, 1917. 77 S. Rep. 92. Syllabus by the 
Court. 
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FITE rt au. vs. NORTH RIVER INS. CO. et at. (No. 113.)* 
(Supreme Court of Michigan.) 


2. INSURANCE—FIRE—VALUE OF BUILDING—DAMAGES. 


The fact that a local agent issued all the policies of fire insurance on a 
building is of considerable probative force that the building was 
worth more than it was insured for, where other competent evidence 
is lacking. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—FIRE—EXTENT OF LOSS—EVIDENCE. 

In an action on fire policies, evidence held to show damages to the extent 
of the policies, although the building had been sold for less. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Lapeer County, in Chancery; William 
B. Williams, Judge. : 

Bill by Norman J. Fite and Robert F. Sherman against the North 
River Insurance Company, the German Fire Insurance Company, and 
yan M. Keith. Decree for plaintiffs, and they appeal. Modified and 
affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, Brooke, and Fellows, JJ. 


William E. Brown, of Lapeer, for Appellants. 
De Foe & Converse, of Bay City, for Appellees Ins. Cos. 


* Decision rendered, Dec. 27, 1917.’ 165 N. W. Rep. 705. 


BEAUCHAMP vs. RETAIL MERCHANTS’ ASS’N MUT. 
FIRE INS. CO.* 


(Supreme Court of North Dakota.) 


1. INSURANCE—FIRE INSURANCE—OBJECT OF CONTRACT— 
FORFEITURE. 

The object of a fire insurance contract is to afford indemnity, and for- 
feiture stipulations and conditions in the policy will be construed, if 
possible, so as to avoid forfeiture and afford indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—CONDITION SUBSEQUENT. 


When an insurance contract is conditioned to become void in case there 
be a breach of a condition present or subsequent, the true meaning 
is not that the instrument is upon a breach thenceforth a nullity 
and “has no legal existence, but only that upon a violation of the 


* Decision rendered, Oct. 20, 1917. On Rehearing, Dec. 14, 1917. 
165 N. W. Rep. 545. Syllabus by the Court. 
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covenants by the insured, the insurer shall cease to be bound by his 
covenants. 


(For other cases, see Insurance, Dec. Dig. § 309.) 


3. INSURANCE—FORFEITURE—WAIVER. 


The insurer may waive the condition in the policy relating to forfeiture 
and nonwaiver, except when the insured, by the act, loses his in- 
surable interest. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


4. INSURANCE—WAIVER OF FORFEITURE—WITHDRAWAL. 

When the insurer has once manifested an intent to waive a forfeiture, 
it cannot subsequently withdraw the waiver, unless the acts constitut- 
ing waiver were induced and occasiorred by fraud on the part of the 
insured, 


(For other cases, see Insurance, Dec. Dig. § 371.) 


5. INSURANCE—FORFEITURE—WAIVER. 


As a general rule a forfeiture is waived when an insurer, with knowledge 
of the act on the part of the insured which works a forfeiture, enters 
into negotiations with him, and induces him to incur trouble or ex- 
pense under the belief that his loss will be paid. 


(For other cases, see Insurance, Dec. Dig. § 388[1].) 
6. oe — NONWAIVER STIPULATION — CONSTRUC- 
ION. 


A nonwaiver stipulation in the policy and a nonwaiver agreement 
executed by the insured after the loss and before or during the in- 
vestigation by the adjuster will be construed strictly against the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
a os — NONWAIVER STIPULATION — CONSTRUC- 


Such stipulation and agreement will not be extended by implication beyond 
their exact terms, and do not prevent the insurance company from 
being bound by statements made and acts performed after it had 
fully investigated and to its satisfaction ascertained the cause of the 
fire and the amount of the loss. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


8. INSURANCE—WAIVER—QUESTION FOR JURY. 


Waiver is ordinarily a question for the jury; but where the facts and 
circumstances relating to the subject are admitted, or clearly establish- 
ed, and only one inference can reasonably be drawn therefrom, waiver 
becomes a question of law. 


(For other cases, See Insurance, Dec. Dig. § 668[15.]) 
Bruce, C. J., dissenting. 


j ao from District Court, Cavalier County; W. J. Kneeshaw, 
u 

“Action by J. B. Beauchamp against the Retail Merchants’ Association 
Mutual Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Pierce, Tenneson & Cupler, of Fargo, for Appellant. 
Grimson & Johnson, of Langdon, and Linde & Murphy, of Bismarck, 
for Respondent. 
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CORBIN et aL. vs. MILLERS’ MUT. FIRE INS. CO. oF 
HARRISBURG.* 


(Supreme Court of Pennsylvania.) 


1, INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS— 
EFFECT. 


Where the insurer’s secretary inspected a — mill and saw an auxiliary 
gasoline engine in operation, and several months thereafter received 
an application stating that the mill was run by “water,” and thea 
stated to the insured that an additional rate was chargeable if gaso- 
line power was employed, and the insured, knowing of the difference 
in rates, remitted the premium chargeable if water power only was 
used, and thereafter the storage of fuel gasoline enlarged the risk, 
the application was not accepted with knowledge that the conditions 
were not as they were represented to be, and in an action on the 
policy the insurer was entitled to a directed verdict. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


2. INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS— 
ESTOPPEL. 


In such a case the insurer was warranted in inferring. from the applica- 
tion and from the payment of the lower premium rate, based on use 
of water power alone, that only water power was used, and that the 
use of the auxiliary gasoline engine which was in operation when the 
insurer’s secretary had visited the mill for inspection had been aban- 
doned, and was not estopped from setting up the breach of warranty 
of the truth of the answer made in the application. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from Court of Common Pleas, Mifflin County. 

Assumpsit on a fire insurance policy by C. G. Corbin and R. M. 
Sassaman, trading as the High Falls Milling Company, against the Millers’ 
Mutual Fire Insurance Company of Harrisburg. Verdict for plaintiffs 
for $3,714.08, and judgment thereon, and defendant appeals. Reversed, 
and judgment entered for defendant. 


Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Walling, JJ. 


Rufus E. Elder, of Lewistown, for Appellant. 
A. Reed Hayes and L. J. Durbin, both of Lewistown, for Appellees. 


* Decision rendered, June 30, 1917. 120 Atl. Rep. 425. 
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DOSSETT vs. FIRST NAT. FIRE INS. CO.¥ 


(Supreme Court of Tennessee.) 


INSURANCE—FIRE POLICIES—PROOFS OF LOSS—FALSE AF- 
FIDAVITS. 

Evidence held to show that insured made false affidavit in his proof of 
loss as to the value of the merchandise destroyed, so as to avoid the 
policy under a clause rendering it void if insured was guilty of fraud 
or false swearing. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Chancery Court, Campbell County; Hugh G. Kyle, 
Chancellor. 

Action by William Dossett against the First National Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
bill dismissed. 


J. N. Russell, of La Follette, for Wm. Dossett. ; 
Cornick, Frantz, McConnell & Seymour, of Knoxville, for First Nat. 
Fire Ins. Co. 


* Decision rendered, Nov. 20, 1917. 198 S. W. Rep. 889. 


NATIONAL UNION FIRE INS. CO. vs. PATRICK. 
(No. 1251.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


3. INSURANCE—APPLICATION—NECESSITY OF ACCEPTANCE 
—“CONTRACT OF INSURANCE.” 

A mere application for insurance is not a contract of insurance, but 
when made out and forwarded to the insurer is only a proposition on 
the part of the applicant which must be. accepted by the proposed in- 
surer before it can become a contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

[For other definitions, see Words and Phrases, First and Second Series, 
Contract of Insurance.] 


4. INSURANCE—AUTHORITY OF AGENTS—EVIDENCE. 


In an action on a policy insuring against damage from hail, evidence 
held sufficient to authorize a finding that the insurer’s soliciting agent 
had authority to contract with the applicant that the insurance should 
be effective 24 hours after being wired to the insurer’s statle 
agency. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


5. INSURANCE—APPLICATION—PARTIAL ACCEPTANCE. 


Where an application for insurance stating that it was to be effective from 
the day the application was accepted and approved by the insurer’s 


* Decision rendered, Nov. 21, 1917. 198 S. W. Rep. 1050. 
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state agency was accepted by the insurer’s soliciting agent under 
the agreement or understanding that the insurance should be effective 
24 hours after the application was wired to the state agency, the in- 
surer could not accept the application and reject this condition, 
but if it did not wish to accept the application on such condition be- 
cause of the threatening weather, should have rejected the entire 
application. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


7. INSURANCE—COMMENCEMENT OF RISK—EVIDENCE. 


In an action on an insurance policy, evidence held to warrant a finding 
that the insurance was solicited and obtained on the authority given 
the soliciting agent by the insurer's state agent to wire in applications, 
liability to commence 24 hours thereafter, and that there was an 
agreement to this effect based on such authority. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


8. INSURANCE — REFORMATION OF POLICY — GROUNDS — 
FRAUD OR MUTUAL MISTAKE. 


Though, where an insurance application was accepted by a’ soliciting agent 
with the understading that it would be wired to the insurer’s state 
agency, and. that the insurance should be effective 24 hours later, 
the state agent could not accept the application and postdate the 
contract, but if unwilling to accept it was bound to reject it in toto, 
the policy as issued commencing the insurance more than 24 hours 
after the application was wired in could not be corrected except for 
fraud or mutual mistake, since as issued it evidenced that the proposi- 
tion made was not assented to, and that no agreement was ever 
reached. 


(For other cases, see Ineurance, Dec. Dig. § 143[6].) 


Appeal from Motley County Court; A. B. Crane, Judge. 

Action by J. K. Patrick against the National Union Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Dedmon, Potter & Pinney and H. A. Turner, all of ‘Ft. Worth, for 
Appellant. 
Bouldin & Surles, of Matador, for Appellee. 
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ACCIDENT AND HEALTH. 


COURT OF APPEALS OF KENTUCKY. 


SALINGER 


vs. 


FIDELITY & CASUALTY CO. oF NEW yorK.* 


INSURANCE — ACCIDENT INSURANCE — DISABILITIES IN- 
SURED. 

Loss of sight in an eye from embolus or floating clot due to plaintiff’s 
general condition, but possibly aggravated by his intentionally lifting 
goods, is. not covered by a policy insuring against injuries sustained 
through accidental means, and resulting, exclusively of other causes, 
in disability. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from Circuit Court, Shelby County. 
Action by Joseph Salinger against the Fidelity & Casualty Company 
of New York. Judgment for defendant, and plaintiff appeals. Affirmed. 


Beard & Pickett, of Shelbyville, for Appellant. 
Ralph W. Gilbert, of Shelbyville, for Appellee. 
MILLER, J. 

The apellee company insured the appellant, Joseph Salinger, 
“against bodily injury sustained * * * through accidental 
means * * * and resulting directly, independently, and ex-* 
clusively of all other causes” in total or partial disability. Salinger 
was a merchant in Shelbyville, and while in the act of lifting a 
bundle of boxes filled with corsets, and weighing about 24 pounds, 
to a shelf somewhat higher than his head, he noticed that he could 
not distinctly see the numbers upon the boxes. Thinking the 
trouble was with his glasses, Salinger removed them for the 
purpose of cleaning them, and found that he had lost the sight of 
one of his eyes. He was 60 years old, was in good health, and 
suffered no pain. 

Salinger filed this action against the company to recover $2,500, 
the amount fixed by the policy for the loss of an eye, claiming 
that he had lost his eye through accidental means resulting direct- 
ly, independently, and exclusively of all other causes. The an- 
swer traversed the petition and affirmatively alleged that Salinger 
was afflicted with embolus and that said disease and his bodily 
condition resulting therefrom were the causes of the loss of his 
eye. At the conclusion of all the testimony the court peremptorily 
instructed the jury to find for the defendant, and Salinger ap- 
pealed. 


~ * Decision rendered, Dec. 14, 1917. 198 S. W-Rep. 1163. 





134 Insurance Law Journal, Vol. 51. [ Feb., 1918. 


Four witnesses testified, Salinger and Dr. Buckner for the 
plaintiff, and Drs. Heflin and Pfingst for the company. All of 
these physicians examined Salinger. Salinger testified to the loss 
of his eye in the manner and on the occasion above narrated. 
The physicians agreed that Salinger lost his eye from embolus, 
which is the technical name for a floating clot in the blood ves- 
sels. It caused the blindness of appellant by lodging in the central 
artery of his eye, thus cutting off the blood supply and preventing 
circulation. 

When asked if the effort which Salinger had made in placing 
the boxes upon the shelf could have caused the loss of his eye, 
Dr. Buckner testified that it might have been a factor in bringing 
about the result; that it might not have occurred if Salinger had 
not made the exertion, and that Salinger might have lost his 
eye from embolus if he had not made the exertion. Upon cross- 
examination Dr. Buckner further stated that if it had not been 
for the existence of this foreign substance in the artery, causing 
embolus, then no manner of exertion or force that Salinger might 
have employed in putting the boxes on the shelf would have 
caused the loss of his sight, and he would not say that the plain- 
tiff’s loss-of his sight was independent of all other causes. It was 
Dr. Buckner’s professional opinion that the exertion upon the 
part of the plaintiff had to co-operate with his bodily condition in 
order to cause the loss of his sight, and that Salinger would not 
have lost his sight from the effort he made in placing the boxes, 
independently of his bodily condition. 

Dr. ‘Heflin, a physician of 19 years’ experience, testified that 
he found Salinger’s condition was due to embolus in the central 
artery of the left; that his condition would exist irrespective of 
any external force or violence; that his loss of sight was caused 
from the condition of his body and not from the exertion he had 
made, and that it would not be possible for an exertion of that 
kind to cause the loss of an eye independently of any other cause. 

Dr. Pfingst, a physician in active practice for more than 22 
years, corroborated Dr. Heflin. Indeed there is practically no 
substantial difference in the testimony of Drs. Buckner, Heflin, 
and Pfingst concerning the cause of the plaintiff’s misfortune; 
they substantially agree that it was brought about by his bodily 
condition, and that it would not have been possible for him to 
lose his sight by the slight exertion he exercised independently 
of his bodily infirmity. 

So the question for decision is reduced to this proposition, 
Does an intentional exertion constitute an “accidental means” of 
injury within the provision of the policy? It may be treated as 
established by the great weight of authority that an injury is 
not produced by accidental means within the terms of an accident 
insurance policy, where it is the direct, though unexpected, result 
of an ordinary act in which the insured intentionally engages. The 
rule is stated as follows in 1 Corp. Jur. page 426 :— 
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“If a result is such as follows from ordinary means employed 
voluntarily and in a not unusual or unexpected way, it cannot be 
called a result effected by accidental means.” 

In Clidero vs. Scottish Acc. Ins. Co., [1892] 19 R. 355, 29 Se. 
L,. Rep. 303, Lord Adam said :— 


“A person may do certain acts, the result of which acts may 
produce unforseen consequences, and may produce what is com- 
monly called accidental death, but the means are exactly what the 
man intended to use, and did use, and was prepared to use. The 
means wefe not accidental, but the result might be accidental. Now 
-if that is so, where does the question of accident come in here? 
There is no evidence that anything unusual or exceptional oc- 
curred as to the means or cause of this death. The man -was 
just doing what he meant to do, and apparently a most un- 
fortunate and unexpected result happened—the man’s death.” 


In Shanberg vs. Fidelity & Casualty Co., 158 Fed. 1, 85 C. C. 
A. 343, 19 L. R. A. (N. S.) 1206, where the policy insured 
against disability or death, “resulting directly, and independently 
of all other causes from bodily injuries sustained through ex- 
ternal, violent, and accidental means,” it was held that the com- 
pany was not liable for the death of the insured from a rupture 
of the heart, the walls of which had been weakened from fatty 
degeneration, the immediate inciting cause of the rupture being 
either overexertion while assisting in carrying a heavy door or 
deep breathing following the exertion, neither of which was ac- 
cidental. In that case the court said :-— 


Had the assured, while assisting in carrying the door, lost his 
balance and fallen and struck upon some unforseen object, or 
slipped on the ice, his death might be said to have resulted from 
violent or accidental means, and, assuming that there was no 
want of due diligence on his part, would doubtless be covered by 
the policy. But from the facts as disclosed by the record in this 
case, we do not think it can be said that the rupture of the as- 
sured’s heart, and which caused his death, was in any sense the 
result of an accident. He engaged in carrying this door for his 
own convenience; he encountered no obstacle in doing so; he 
accomplished just what he intended to, in the way he intended to, 
and in the free exercise of his choice. No accident of any kind 
interfered with his movements, or for an instant relaxed his self- 
control.” 


Again, in Schmid vs. Indiana Travelers’ Acc. Ass’n, 42 Ind. 
App. 493, 85 N. E. 1032, where Schmid was. insured against 
injuries arising from physical bodily injury through external, 
violent, and accidental means, and died as a result of physical 
exertion and the rarefied conditions of the atmosphere, while 
climbing the steps of a Colorado hotel, it was said he died from 
doing what he intended to do although the result was not antici- 
pated, and that his death was not the result of accidental means. 





136 Insurance Law Journal, Vol. 51. [Feb., 1918. 


Likewise, in Rock vs. Tavelers’ Ins, Co., 172 Cal. 462, 156 
Pac. 1029, L. R. A. 1916E, 1196, the insured undertook to carry 
a heavy casket down a flight of stairs. The exertion which he 
assumed was, however, beyond his strength, and imposed on his 
vital organs a burden they could not bear. The result of his 
exertion was a dilation of the heart resulting in death. In carry- 
ing the casket he did not slip or stumble nor did it fall against 
him; his entire purpose was carried out in precisely the manner 
designed and intended by Rock. Under these circumstances it 
was held that Rock’s death was not caused through accidental 
means. : 

Lehman vs>Great Western Acc. Ass’n, 155 Iowa, 737, 133 N. 
W.. 752, 42 L. R. A. (N. S.) 562, is a well-considered case. _ 
There the policy insured plaintiff “against the effects of personal 
injury caused solely by external, violent, and accidental means,” 
and the question was whether disability from appendicitis caused 
by overexertion in bowling arose from accidental means within 
the terms of the policy. In holding the plaintiff could not recover 
the court said :— 

“The act of bowling in itself was not an accidental means, for 
it was voluntary. The act in itself did not cause the appendicitis. 
There is no evidence tending to show that, without the interven- 
ing accidental result of swollen and strained muscles, causing 
friction of the appendix by their irregular action, the disability 
complained of could have resulted. The accidental means, there- 
fore, causing the disability was not the external and violent act 
of bowling, but the internal condition of swollen and strained 
muscles. * * * Finally, it is to be borne in mind that in this 
case there is no evidence whatever of any slipping or falling, or 
of any straining of the muscles, other than the intentional strain 
put them in the voluntary: and intentional act of bowling. Such 
a strain was not an accidental strain, and, if it produced an un- 
intentional result and consequent injury, nevertheless the re- 
sulting injury and not the means producing it, was accidental.” 

To the same effect, see, Appel vs. Attna L. Ins. Co., 86 App. 
Div. 83, 83 N. Y. Supp. 238; Id., 180 N. Y. 514, 72 N. E. 1139. 

After reviewing the cases, the Supreme Court of Iowa, in the 
Lehman Case, speaking through Judge McClain, further said :— 

“In all of these cases we have recognized the necessity of 
proximate connection between some accidental means and the 
injurious result complained of, and according to the great weight 
of authority such proximate connection must appear. It is not 
sufficient that there be an accidental—that is, an unusual and 
unanticipated—result. The means must be accidental; that is, 
involuntary and unintended. Thus, in United States Mut. Acc. 
Ass’n vs. Barry, 131 U. S. 100, 33 L. Ed. 60, 9 Sup. Ct. Rep. 
755, it was held that, ‘if a result is such as follows from ordinary 
means, voluntarily employed, in a not unusual or unexpected 
way it cannot be called a result effected by accidental means; 
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but that if, in the act which precedes the injury, something un- 
forseen, unexpected, unusual occurs, which produces the injury, 
then the injury has resulted through accidental means ;’ and the 
court sustained a recovery in that case for an injury following 
the voluntary jumping from a platform on the ground that the 
evidence tended to show unforseen circumstance causing the 
injured person to alight in a different position or way from that 
which he intended or expected. And this case is followed under 
quite similar circumstances and reasoning in Standard Life & 
Acc. Ins. Co. vs. Schmaltz, 66 Ark. 588, 74 Am. St. Rep. 112, 
53 S. W. 49, in which our case of Feder vs. Iowa State Travel- 
ing Men’s Ass’n [107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 
693, 70 Am. St. Rep. 212], was distinguished, on the ground that 
no unusual or unexpected exertion there appeared.” 

Smouse vs. Iowa State Traveling Men’s Ass’n, 118 Iowa, 436, 
92 N. W. 53. Cobb vs. Preferred Mut. Acc. Ass’n, 96 Ga. 818, 
22 S. E. 976, and Streeter vs. Western Un. Mut. L. & A. Ass’n, 
65 Mich. 199, 31 N. W. 779, 8 Am. St. Rep. 882, are to the same 
effect. 

In Smith vs. Travelers’ Ins. Co., 219 Mass. 417, 106 N. E. 
607, L. R. A. 1915B, 872, it was held that the death of the in- 
sured from spinal meningitis, caused by the penetration of 
streptococcus germ into the brain as a result of snuffing through 
a nasal douche too violently was not caused by accidental means, 
the court saying :— 

“The deceased did exactly what he intended to do. This 
particular act of inhalation though harder or more violent than 
usual, was not, so far as appears, harder or more violent than 
he intended to be. ‘There was no shock or surprise during the 
inhalation which made him draw a deeper breath than he in- 
tended to draw, nothing strange or unusual about the circum- 
stances. ‘The external act was exactly what he designed it to 
be, though it produced some internal consequences which he 
had not forseen. Accordingly, there was no bodily injury effected 
through a means which was both external and accidental. But 
it is only for a death resulting from injury effected through 
such means that the defendant is made responsible by the policy. 
It is not sufficient that the death or the illness that caused the , 
death mav have been an accidental result of the external cause, 
but that cause itself must have been, not only external and 
violent, but also accidental.” 

Many illustrative cases are collected in Stone vs. Fidelity & 
Casualty Co., 133 Tenn. 672, 182 S. W. 252, L. R. A. 1916D, 
536, Ann. Cas. 1917A, 86, a case strikingly like the case at bar 
in its controlling facts. In that case the policy, like the one at 
bar, insured Stone “against bodily injury sustained through 
* %* * accidental means, and resulting directly, independently, 
and exclusively of all other causes, in immediate, continuous, 
and total disability.” Stone contracted a cold while attending 
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a football game in November, 1913, which resulted in lumbago. 
After medical treatment and the debility resulting from a pur- 
gative, and while lying in bed, Stone had a paper brought, 
reached for it, and raised it suddenly above his head, when his 
strong blood pressure caused a rupture of the retina, destroying 
the sight of one eye. There as here the loss of sight was caused 
by a “clot of blood resting upon the nerve of the eye or in the 
retina,” and it was claimed that the loss of sight resulted wholly 
from accidental means. It was held that Stone could not re- 
cover under his policy because, while the result was not foreseen, 
the cause that produced the result was not an accident, but an 
ordinary movement executed as intended. In the course of the 
opinion the court said :— 

“The general rule is that an injury is not produced by ac- 
cidental means, within the meaning of this policy, where the 
injury is the natural result of an act or acts in which the insured 
intentionally engages. A person may do certain acts the result 
of which produces unforeseen consequences resulting in what is 
termed an accident; yet it does not come within the terms of 
this contract. "The policy does not insure against an injury that 
may be caused by a voluntary, natural, ordinary movement, 
executed exactly as was intended. Therefore, to determine the 
matter, we look, not to the result merely, but to the means 
producing the result. It is not sufficient that the injury be un- 
usual and unexpected, but the cause itself must have been un- 
expected and accidental. In re Scarr [1905] 1 K. B. 367, 2 
British Rul. Cas. 538, 92 L. T. N. S. 128, 21 Times L. Rep. 
173, 1 Ann. Cas. 787; Cledero vs. Scottish Accident Ins. Co. 
[1892] 19 R. 355, 29 Sc. L. R. 303; Smith vs. Travelers’ Ins. 
Co. [1914] 219. Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872; 
Feder vs. Iowa State Traveling Men’s Ass’n, 107 Iowa, 538, 
78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Shanberg 
vs. Fidelity etc., Co. [C. C.] 143 Fed. 651, affirmed in 158 Fed. 
1,85 C. C. A. 343, 19 L. R. A. (N. S.) 1206; Lehman vs. Great 
Western Acc. Ass’n, 155 Iowa, 737, 133 N. W. 752, 42 L. R. A. 
(N. S.) 563; Smouse vs. Iowa State Traveling Men’s ‘Ass’n, 
118 Iowa, 436, 92 N. W. 53; McCarthy vs. Travelers’ Ins. Co., 8 
_ Biss. 362, 8 Ins. Law J. 208, 7 Reporter, 486, 15 Fed. Cas. No. 
8,682; Niskern vs. United Brotherhood of Carpenters, etc., 93 
App. Div. 364, 87 N. Y. S. 640; Hastings vs. Travelers’ Ins. 
Co. [C. C.] 190 Fed. 258; Cobb vs. Preferred Mut. Acc. Ass’n, 
96 Ga. 818, 22 S. E. 976; Travelers’ Ins. Co. vs. Selden, 78 Fed. 
285 [42 U. S. App. 253], 24 C. C. A. 92; Southard vs. Railway 
Pass. Assur. Co. 34 Conn. 576, 22 Fed. Cas. No. 13,182. Atten- 
tion is especially directed to the very excellent notes on the subject 
in 42 L. R. A. (N. S.) 563 and 1 Ann. Cas. 787. These notes 
illustrate the subject by statements of the facts. In the foregoing 
cases no liability was found, because the injury was not produced 
by accidental means.” 
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The note to the above case in Ann. Cas. 1917A, page 88, 
contains a collection of the cases upon the subject. See, also, 
annotation in 2 Br. Rul. Cas. 367. 

As above stated there is no real contradiction in the testimony 
in this case as to what caused the loss of plaintiff’s eye, the three 
physicians agreeing that Salinger would not have lost his sight 
in the absence of his bodily condition caused by the clot in the 
blood vessels. Consequently, under the rule above announced, 
his injury was not caused by accidental means within the terms 
of the policy. 

In peremptorily instructing the jury to find for the defendant 
the circuit court ruled correctly. 

Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


SWEENEY 
vs. 


TRAVELERS’ INS. CO. or HARTFORD, CoNN. (No. 66.)* 


INSURANCE—ACCIDENT INSURNACE—NOTICE—WAIVER OF 
REQUIREMENT. 


An accident policy provided that immediate notice, with full particulars 
and full name and address of the insured, is to be given insurer at 
its home office of any accident or injury for which claim is made, 
and that unless affirmative proof of death or injury, and of its 
being the proximate result of the external, violent, and accidental 
means, is furnished within six months, all claims shall be forfeited. 
Insured sustained an accident November 21, 1913, and on May 14th 
he wrote to defendant’s agent relative to the accident. On July 18th 
insured mailed to defendant the preliminary notice of accident. The 
policy provided that no agent could waive any of its terms. Defend- 
ant’s adjuster discussed the matter with insured and his attorney, and 
insured submitted to a physical examination by defendant’s physician. 
Held that, as defendant’s agent expressly stated that he was not 
intending to waive any rights of defendant, the fact that the matter 
was discussed did not preclude defendant from relying on the in- 
sured’s failure to give prompt notice and proof of the injury within 
the time required. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) . 


Error to Circuit Court, Wayne County; Walter H. North, Judge. 

Action by John S. Sweency against the Travelers’ Insurance Com- 
pany of Hartford, Connecticut, a foreign corporation. There was a 
judgment for defendant, and plaintiff brings error. Affirmed. . 


* Decision rendered, Dec. 28, 1917. 165 N. W. Rep. 775. 
Vol. LI—10. 
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Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Mocre, 
Steere, Brooke,‘ and Fellows, JJ. 


Donnelly, Lyster & Munro, of Detroit, for Appellant. 
Vandeveer & Foster, of Detroit, for Appellee. 


Moore, J. 

In the year 1896, two policies of insurance amounting to 
$15,000 were issued by the defendant to the plaintiff to run for 
30 years. Premiums were paid on them for the first ten years, 
and thereafter they remained in force without further payment. 
They provided, among other things, for compensation in case 
of accidental injuries. On November 21, 1913, plaintiff re- 
ceived a bodily injury which he claims entitled him to weekly 
benefits for 23 weeks. The injury was a severe one, nearly re- 
sulting in his death. He was in the hospital for a month, un- 
able to attend to any.business. After his return home, he re- 
quired the services of a physician for a considerable time. About 
May 4, 1914, plaintiff for the first time remembered the existence 
of these policies, but could not find them and did not remember 
their: provisions. On May 4, 1914, he addressed a letter to J. 
M. Thompson, of the firm of J. M. Thompson & Sons, agents 
of the defendant, telling of the injury. To this letter no reply 
was received. On the 14th of July, 1914, plaintiff’s attorney 
called at the office of J. M. Thompson & Sons to learn what he 
could about the matter and, if possible, to get a copy of the 
policy. He was given copies of the blank entitled “Preliminary 
Notice of Injury.” This blank was filled out, signed by the 
plaintiff, and sent to defendant’s agents on July 18, 1914. The 
same is stamped: “Received Claim Dept. July 23, 1914.” It is 
also stamped: “Home Office, Claim Dept. July 29, 1914, 
Tavelers’ Insurance Co.” Copies of the policies were not 
furnished by defendant on this occasion, and were not obtained 
until December 14, 1914. It does not appear that J. M. Thomp- 
son & Sons were able to furnish them from records in their 
office. On August 4th, defendant’s agent wrote the plaintiff in- 
closing blanks upon which to make affirmative proof of disability. 
These were filled out and returned on November 9, 1914. Be- 
tween August 4th and November 9th, plaintiff submitted to a 
physical examination by physicians for the defendant. During 
this interval a number of conferences were held between plain- 
tiff’s attorney and defendant’s agents. At these conferences the 
principal matter talked of was the settlement of the claim. Various 
propositions for purposes of settlement were made by defendant, 
all of which plaintiff rejected. This litigation followed. 

After the plaintiff had put in his testimony, the court directed 
a verdict for the defendant on the ground that the plaintiff could 
not recover because he had failed to comply with the provisions 
of the policy. Later a motion for a new trial was overruled. 
We quote from the brief of counsel for appellant :— 
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“The questions involved in this appeal may be conveniently 
grouped under three heads, and discussed in the following order: 
(1) Is plaintiff's recovery defeated by his failure to give ‘im- 
mediate written notice’ of the accident and injury? (2) Did 
defendant waive the defense that plaintiff could not recover be- 
cause of his failure to furnish ‘affirmative proof of * * * 
duration of disability’ within seven months? Involved in this 
question is the right of the defendaht to amend its plea so as to 
set up this defense. (3) Did the trial court err in denying 
plaintiff's motion for a new trial on the ground that plaintiff 
did not institute legal proceedings within one year from date of 
accident, or on the ground that defendant’s agents were not 
authorized to waive any provision in the policy, none of these 
points having been raised at the trial or being in any way in- 
volved in the issues presented, plaintiff, consequently, not having . 
had any opportunity to be heard thereon? Neither were said 
points presented or argued in the motion for new trial.” 

If the notice attached to the plea was not broad enough to 
make the defense of failure to make the affirmative proof re- 
quired by the policy within seven months, the statute of amend- 
ments gave the trial judge the right to grant the amendment. 
Section 1, c. 16, of the Judiciary Act (Pub. Acts 1915, No. 
314). 

The record discloses that the delay in bringing suit for more 
than a year is not properly presented as a defense, and it may 
be regarded as eliminated. 

The decisive question is whether the defendant waived the 
defenses given it by the policy. 

The policies contained the following :-— 

“Immediate written notice, with full particulars and full name 
and address of insured, is to be given said company at Hartford, 
of any accident and injury for which claim is made. Unless 
affirmative proof of death, loss of limb or sight, or duration 
of disability, and of their being the approximate result of ex- 
ternal, violent, and accidental means, is so furnished within seven 
months from the time of such accident, all claims based thereon 
shall be forfeited to the company. * * * No agent has 
power to waive any condition of this policy. 

The following facts set forth in chronological order may be 
helpful :-— 

November 21, 1913, plaintiff sustained an accident. 

May 14, 1914, plaintiff wrote the defendant’s agent relative 
to the accident. 

July 18, 1914, the plaintiff mailed the defendant what he 
called a “preliminary notice” of the accident. 

July 23, 1914, the above notice was received by defendant’s 
agent ; and on July 27, 1914, it was received by the home office. 

August 4, 1914, blank for furnishing proofs was sent by de- 
fendant’s agent to plaintiff. 
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November 9, 1914, proof of loss was sent by plaintiff to de- 
fendant’s agent. 

It will be observed that no notice was attempted to be given 
of the accident until nearly seven months after it happened, and 
no affirmative proof of the accident until more than eleven 
months had intervened. ‘The reasons given for the delay are 
that plaintiff did not have the policies and could not find them, 
and did not remember their provisions. It is further said that 
the necessity for giving the notice and making the proofs earlier 
are waived by the conduct of the agent in having conferences 
with the attorney for the plaintiff chiefly relating to negotiating 
a settlement and by furnishing blanks upon which to make af- 
firmative proof of the accident. 

Counsel say, in substance: That Mr. Sweeney in good faith 
_ went to considerable expense and trouble in gathering the neces- 
sary data to prove his claim and in obtaining. the certificate of 
the attending physician. That, we quote from the brief :-— 

“Mr. Sweeney submitted ‘to 4 physical .examination by the 
physicians of the defendant company, and, if defendant intended 
to insist on the defense that proofs of disability were not 
furnished within the stated time, they had no right to demand 
that Mr. Sweeney go to the trouble and humiliation of submitting 
to a rigid physical examination by their own physicians. * * * 
Good faith and justice towards Mr. Sweeney required that de- 
fendant should have stated their defense, before he submitted tothe 
examination. Yet the first time that the defendant raised the 
defense that proof was not furnished within the required time 
was more than two years after this, when the lower court per- 
mitted defendant in the course of the trial to amend its plea 
so as to include this defense. This was the first notice that 
plaintiff had that defendant was insisting on any such defense.” 

It is also claimed Mr. Sweeney engaged the services of an 
attorney to assist in presenting his claim to the company, who, 
without knowledge of the defense upon which they were relying, 
negotiated with defendant company for nearly six months, seek- 
ing to adjust and obtain a settlement of the claim; that much 
time with considerable expense to Mr. Sweeney resulted, ‘and 
all this is evidence of a waiver, citing Burnham vs. Interstate 
Casualty Co., 117 Mich. 142, 154, 155, 75 N. W. 445; Walter 
vs. Fire Insurance Co., 120 Mich. 35, 40, 78 N. W. 1011; Crystal 
Ice Co. vs. United Surety Co., 159 Mich. 102, 107, 123 N. W. 
619; Cleaver vs. Insurance Co., 71 Mich. 414, 421, 39 N. W. 
571, 15 Am. St. Rep. 275. Also, 1 C. J. 480,. for cases from 
other states. 

It may be well at this point to see what the record discloses 
upon the subject of waiver. The attorney who represented the 
plaintiff was very frank in giving his testimony. Some of it 
is as follows :— 

“Between August 4th, and November 10th, Mr. Young was to 
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see me three of four times; five or six times. * * * At these 
conversations Mr. Young stated to me—I will not say how many 
times—I think it was more than once that he was up there, and 
took the matter up with me without intending to waive any de- 
fense that his company might have. * * * And he said, of 
course that in coming to see me he was saving what rights they 
had. Now, I cannot recall just the language he used, but to the 
best of my recollection it was a statement in general terms, and 
that was about the extent to which it went. * * * He said 
at the tinre that his company made two objections to our claim: 
First, that notice of the injury was given too late. Second, that 
the company was of the opinion that the disability under which 
Mr. Sweeney suffered, or had suffered for a period of months 
following the injury, did not proceed from the injury, but from 
some trouble that must have existed previous to that time. * * * 
Regarding any reservations made by Mr. Young at these con- 
ferences, he stated that he was carrying on the conferences with 
me on the understanding that he did not waive any rights. It 
is not my recollection that he specified any defense that he 
would not waive, but simply said he would not waive any rights, 
or intended to waive any right by talking with me in regard to 
the question.” 
The letter inclosing the claim blank read :— 


“Detroit, Mich., Aug. 4, 1914. 
“Re Policy O—6129. Policy O—5462. 

“Mr. John Sweeney, R. F. D. No. 3, Crosse Pointe Farms, 
Michigan—Dear Sir: I have just received a preliminary notice 
of the injury which you sustained November 25, 1913. There 
has been a considerable delay in reporting this accident to us, 
however, I am furnishing you herewith claim blank which is 
being done without prejudice to any of our rights under the 
policy. Within a day or two, I shall plan to see you personally 
and will be glad to render whatever assistance I can in presenting 
your claim for the consideration of my home office. 

“Yours very truly, “C. M. Young, Asst. Adjuster.” 


And the letter of ‘November 9th is even more explicit. The 
policy in explicit language stated, “No agent has power to waive 
any condition of this policy.” 

The evidence to which. we have called attention shows the 
agent was diligent at all times in saying to the plaintiff or his 
representative that what he was doing must not be regarded as 
a waiver. The most that can be said of what was done is that 
if the plaintiff, knowing the attitude of the defendant, desired 
to enter into negotiations and furnish proofs, they would be 
presented for the consideration of the home office. See, Dull 
vs. Royal Insurance Co., 159 Mich. 678, 124 N. W. 533. 

An examination of the cases cited by the plaintiff to. which 
we have before referred shows them to be distinguishable from 
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the instant case. Here, where the policy required immediate 
notice of the accident, there was a delay of more than six 
months. This was too long as a matter of law. See, Fuller 
Ac. Em. & Lia. Ins. pp. 373, 374, and notes; Foster vs. Fidelity 
& Casualty Co., 99 Wis. 447, 75.N. W. 69, 40 L. R. A. 833; 
Rooney vs. Maryland Casualty Co., 184 Mass. 26, 67 N. E. 882; 
appa Motor Co. vs. Fidelity Co., 190 Mich. 74, 155 N. W. 

In the instant case more than ten months elapsed after the 
accident before affirmative proof thereof was made, though the 
policy provides for a forfeiture if such proof is not made within 
seven months. 

In Ermentrout vs. Insurance Co., 63 Minn. 305, 65 N. W. 
635, 30 L. R. A. 346, 56 Am. St. Rep. 481, in the course of a 
discussion of the provisions of a policy and a waiver, the follow- 
ing is said :— 

“When the general managers received the proofs of loss in 
October, they wrote to plaintiffs, stating that they were in receipt 
of papers purporting to be proofs of loss, but adding: ‘This is 
to notify you that we deny any liability under said policy on 
the part of this company.’ They did not, however, return the 
proofs of loss. 

“If the question was one of the sufficiency of the proofs of 
loss, we have no doubt the conduct of the general managers would 
have amounted to a waiver of any defect in them, either of 
form or.substance. But this did not amount to any waiver of 
the prior failure of the plaintiffs to give notice of loss as re- 
quired by the terms of the policy. It will be observed that by 
reason of this prior failure the policy was already dead when 
the proofs of loss were received; also, that in this letter the 
general managers did not place their denial of liability on any 
particular ground, but ‘denied all liability generally. What 
would have been the effect, under the circumstances, of placing 
their denial of liability upon some specific ground other than 
the failure to give notice of loss we need not inquire. But 
there was nothing in the language or conduct of the general 
managers that could be construed as a waiver of plaintiff’s prior 
failure to give notice of the loss, by reason of which the policy 
was already dead. If the policy had been still alive, and the 
plaintiff still had time within which to give notice, or to supply 
defects in one already given, a different question would be pre- 
sented and many of the numerous cases cited by plaintiff’s counsel 
would have been in point.” 

“Our conclusion is that the court was right in dismissing the 
action, on the ground that plaintiffs had failed to give notice of 
loss as required by the policy.” 

In the opinion in Moloney vs. Insurance Co., 168 Mich. 269, 
134 N. W. 6, Justice Ostrander, speaking for the court, used 
the. following language :— 
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“What is involved in the contention of plaintiffs is not a 
waiver by a principal or agent in the course of making a contract 
of a matter or thing which they have an undoubted power to 
waive—a waiver before the fact—but an estoppel which has 
the effect of reviving a liability, which, by the term of an exist- 
ing contract, is ended.” 

In Travelers’ Ins. Co. vs. Nax, 142 Fed. 657 (73 C. C. A. 649) 
it is said :— 

“The correspondence referred to, taken in connection with the 
undisputed facts of this case, has none of the essential character- 
istics of a waiver. Mere silence on the part of the insurer has 
in this case done the plaintiff below no injury. The company 
has already been discharged by the default, by reason of the 
stipulation of the insured in that regard. Calling his attention 
to the default, without an express waiver thereof, could not 
give to the insured or to the beneficiary any right or opportunity 
to cure the same. Such default has already worked its stipulated- 
for effect, and the discharge of the company is complete. It is 
not like silence of the insuring company with respect to a de- 
fect in the mere form of notice actually served, as is pointed out 
by the cases cited below. Silence as to such defect may: be the 
inducement to the one who gives the notice to believe that he 
has complied with his duty, and that the notice is in proper form. 
The company promptly denied liability, and in its first letter said 
nothing as to the default of immediate written notice of the 
accident. If the notice given by the beneficiary were too late, 
nothing could have been done by her to remedy the defect. The 
whole contention of the defendant in error, as to waiver, is 
founded upon the letter of September 17th, which we have before 
us. There is no other testimony as to conduct on the part of 
the plaintiff in error, or facts to be submitted to the jury. 
The court should, as a matter of law, have instructed 
the jury that this letter did not constitute a waiver of 
the rights of the insurance company to set up the failure to give 
immediate notice. Cook vs. North British, etc., Co., 181 Mass. 
101, 62 N. E. 1049; Gould vs. Insurance Co., 134 Pa. 570, 19 
Atl. 793, 19 Am. St. Rep. 717; Travelers’ Ins. Co., vs. Myers, 
62 Ohio St. 529, 57 N. E. 458 [49 L. R. A. 760].” 

In the instant case, before any act was done which it is claimed 
was a waiver, the policy by its express terms became forfeited. 
Here the agent was insisting all of the time that his acts must 
not be regarded as a waiver. The policy stated in clear lan- 
gauge that he had no power to waive its conditions. To hold 
that what was done in this case may be regarded as a waiver 
would be to go farther than any of the authorities warrant. 

Judgment is affirmed. 
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SUPREME COURT OF MINNESOTA. 


OLSSON 
vs. 


MIDLAND INS. CO. (No. 20558.)* 


1. INSURANCE— HEALTH AND ACCIDENT POLICY — REPRE- 
SENTATIONS. 

Representations that the insured had not had fits or hernia or received 
medical or surgical attention within five years are material under a 
statute avoiding a policy for misrepresentations which “materially 
affected either the acceptance of the risk or the hazard assumed.” 

(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—HEALTH AND ACCIDENT INSURANCE—FALSE 
REPRESENTATION—EVIDENCE. 

The evidence does not conclusively show that the representation that the 
insured had not had fits or hernia was false. 


(For other cases, see Insurance, Dec. Dig. 291[7].) 


3. INSURANCE—HEALTH AND ACCIDENT INSURANCE—FALSE 
REPRESENTATION—EVIDENCE. 


The evidence does not conclusively show that a representation that the 
insured had not received medical or surgical attention within five 
years was false. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE — HEALTH AND ACCIDENT INSURANCE — 
STATEMENTS IN APPLICATION—KNOWLEDGE. 


The evidence does not conclusively show that statements contained in 

. the application of the insured to the effect that he had never had fits 

or hernia and had not received medical or surgical attention within 
five years were knowingly made. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—HEALTH AND ACCIDENT INSURANCE—AP- 
PLICATION ATTACHED TO POLICY—KNOWLEDGE. 


That a copy of the application is attached to the policy as is required 
by statute, and retained by the insured, does not as a matter of law 
charge him with knowledge of the representations written therein 
or estop his beneficiary from showing that they were not in fact 
made. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


6. INSURANCE — HEALTH AND ACCIDENT INSURANCE — 
LIABILITY—SUICIDE. 

Under an accident policy silent as to the effect of suicide the insurer is 
liable though the insured committed suicide if at the time he was 
insane. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


* Decision rendered, Dec. 7, 1917. 165 N. W. Rep. 474. Syllabus by 
the Court. 
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Appeal from District Court, St. Louis County; Wm. A. Cant, Judge. 

Action by Alma Olsson against the Midland Insurance Company. 
Verdict for plaintiff. Irom,a judgment notwithstanding the verdict, 
plaintiff appeals. Reversed. 


W. H. Gurnee, of Duluth, for Appellant. 
Crassweller, Crassweller & Blu, of Duluth and Benton & Morley, of 
Minneapolis, for Respondent. 
DreBeELL, C. 

This is an action on a health and accident policy issued by the 
defendant to Bert Olsson. The plaintiff, his wife, was the 
beneficiary. There was a verdict for the plaintiff. Upon the de- 
fendant’s alternative motion for judgment or a new trial judg- 
ment notwithstanding the verdict was ordered. From the judg- 
ment the plaintiff appeals. 

The policy was issued on August 4, 1914. On December 25, 
1915, Olsson came to his death from a gunshot wound. The 
defendant claimed that Olsson in his application made false 
representations, with intent to deceive, and of a character avoid- 
ing his policy, in these respects: (a) That he had never had 
hernia. (b) That he had never had fits. (c) That he had not 
received medical or surgical attention within five years. The 
plaintiff denied fhat such representations were false, or that they 
were knowingly made. As a further and independent defense 
the defendant claimed that Olsson committed suicide. The 
plaintiff denied this and alleged that if he did he was insane at 
the time. The court charged the jury that the alleged representa- 
tions were material under the statute, and left it to them to say 
whether they were knowingly made, and whether they were 
false; and it instructed them that the fact that Olsson committed 
suicide did not prevent a recovery if he was insane at the time. 
The verdict was general. Upon the record presented the judg- 
ment is right if any one of these representations was material 
within the meaning of the statute, and was knowingly made, and 
if it was false; or, regardless of these, if Olsson committed 
suicide, unless he was insane at the time. The motion for judg- 
ment was granted upon the ground that certain of the repre- 
sentations were false and were knowingly made. In the review 
on appeal it should be in mind that the jury found against the 
defendant; and the question is whether the evidence is such 
as to justify a judgment notwithstanding the verdict. 

[1] 1. The statute applicable to false statements in a policy 
is as follows :— 

“The falsity of any statement in the application for any policy 
covered by this act shall not bar the right to recover thereunder 
unless such false statement was made with actual intent to de- 
ceive or unless it materially affected either the acceptance of the 
risk or the hazard assumed by the insurer.” G. §. 1913, § 
3527. 

If Olsson made any of the representations charged falsely, 
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with intent to deceive, or regardless of such intent, if such false 
representation affected either the acceptance of the risk or the 


‘hazard assumed, the plaintiff cannot recover. See, Johnson vs. 


Nat. Ins. Co., 123 Minn. 453, 144 N. W. 218, Ann, Cas. 1915A, 
458, and cases cited. The question of fraudulent intent is not 
material for consideration upon this appeal. Evidence of it is 
very slight, in fact there is none at all except by way of in- 
ference, and it is not claimed to be conclusive or at most more 
than a question for the jury. Besides, if the representations 
were material in fact, as we hold, the question of intent to de- 
ceive becomes unimportant. The representation that the insured 
never had fits was material. See, Reynolds vs. Atlas Acc. Ins. 
Co., 69 Minn. 93, 71 N. W. 831. And so was the representation 
that he had not received medical or surgical attention for five 
years. See, Rupert vs. Supreme Court, etc., 94 Minn. 293, 102 
N. W. 715; Silverstein vs. Knights, etc., 129 Minn. 340, 152 N. 
W. 724; Wheelock vs. Home Life Ins. Co., 115 Minn. 177, 
131 N. W. 1081. Of course in a particular case the attention 
might be so slight and so little bearing upon the acceptance of 
the risk or the hazard as to be negligible. Whether the repre- 
sentation as to hernia was as a matter of law material is of 
greater doubt. Jt appears that policies are written, though the 
application discloses hernia, with a rider attached excepting liability 
for an injury arising because of it. The evidence upon the point is 
meager and the question has not been particularly considered 
by counsel. In this state of the record we hold the representation 
material. 

[2]. 2. The evidence does not conclusively. show that Olsson 
was suffering from hernia or from fits or had been affected with 
either when he made his application. It would sustain a finding 
that he was. It sustains a finding that he was not. The burden 
was upon the defendant. 

[3] 3. A physician testified that he treated Olsson medically 
and surgically some 50 or 60 times within the year prior to his 
application. This is the only evidence of medical or surgical 
attention and if true it is enough. The physician kept no record 
of his treatments or of dates. Olsson’s wife received treatments 
from the same physician about the same time. The physician 
did not mention to her that her husband was receiving treatments. 
She never heard of her husband consulting the physician. He 
did not tell her. The question is whether the evidence so con- 
clusively shows that Olsson received treatments from the phy- 
sician that it must be so declared as a matter of law upon a 
motion for judgment notwithstanding. 

The doctrine in this state, in harmony with the holdings else- 
where is that uncontradicted testimony which ‘is unimpeached 
and not improbable cannot be arbitrarily disregarded but must 
be given effect. Second Nat. Bank vs. Donald, 56 Minn. 491, 
58 N. W. 269; 1 Moore on Facts, § 66 et seq., and cases cited. 
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But a jury is not bound to accept testimony as true, merely 
because uncontradicted, if improbable, or where the surrounding 
facts and circumstances or what is developed on cross-examina- 
tion furnish reasonable grounds for doubting its credibility. 
Hawkins vs. Sauby, 48 Minn. 69, 50 N. W. 1015; Anderson vs. 
Liljengren, 50 Minn. 3, 52 N. W. 219. In Burud vs. Great 
Northern Ry. Co., 62 Minn. 243, 64 N. W. 562, Justice Mitchell, 
said :-— 

“The fact that there is no conflict in the testimony does 
not make the case one for the court instead of the jury, if the 
evidence is for any cause inconclusive in its nature—as, for 
example, where different conclusions may be reasonably drawn 
from it, or where its credibility is doubtful.” 

The principle was recently applied in Jensen vs. Fischer, 134 
Minn. 366, 159 N. W. 827, to the testimony of an interested 
witness. The burden of proof was upon the defendant. Olsson 
is dead and the testimony of the physician cannot be directly 
met. It is not corroborated and is perhaps weakened by the fact 
that no record was kept. This unexplained the jury might think 
unusual. Again the jury might think it unlikely that so many 
treatments would have been given without Olsson’s wife learning 
of them either from her husband or the physician who was 
also her physician or by other means. The evidence is persuasive 
that Olsson received medical attention as the physician claimed. 
The question before us is whether it so conclusively appears that 
he did that it could be so declared on a motion for judgment 
notwithstanding. We are of the opinion that it is not of that 
conclusive character. 

[4] 4. Olsson’s application was taken by the district manager 
of the defendant. It contains 17 statements, some of them 
including many separate facts. It is conceded that the manager 
did not read all of them at length. He assumed to give the 
substance of some of them or perhaps to call attention to 
portions which he deemed material. One of them, that relating 
to other insurance, was not read, but the manager, having in 
possession the information, made the statement as he understood 
it should be. In general the printed statements furnished by the 
company ended with the phrase “except as herein stated,” and 
the words “no exceptions” were added in writing. This was 
the language and in the writing of the manager. Olsson was 
a Swede, 24 years old, and came to this country when 16. He 
probably read English with some difficulty. The manager had 
general charge of the solicitors in the district and the writing 
of applications was a matter of daily routine. There was no 
actual purpose on his part to deceive. However, he and the 
company were after business. They were winning Olsson away 
from a company in which he was carrying similar insurance, 
which the manager when representing that company had written 
and which had lapsed, but was subject to reinstatement. The 
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only testimony as to what occurred was that of the manager, 
and he was interested. From all the circumstances the jury were 
justified in believing that the statements were passed over lightly 
by the manager, that they were met by a general statement on the 
part of Olsson that he was all right or that nothing was the 
matter with him, without an appreciation of their real sig- 
nificance, and that with such general statement the defendant 
chose at the time to be satisfied. In making out of the applica- 
tion the manager was the agent of the company and not of the 
insured. Kausal vs. Minnesota, etc., Co., 31 Minn. 17, 16 N. 
W. 430, 47 Am. Rep. 776; Otte vs. Hartford Life Ins. Co., 88 
Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532. The question 
presented is whether from the evidence the jury must find that 
the representation was knowingly made. In some respects the 
case resembles, Price vs. Washington Life Ins. Co., 92 Minn. 
251, 99 N. W. 810, where the question was held for the jury. 
And see, Clark vs. North American Union, 179 Mich. 131, 146 
N. W. 336. We are of the opinion that the question was one of 
fact. 

[5] 5. A copy of the application was attached to the policy as 
required by statute and was delivered to the insured. This fact, 
while a circumstance to be considered in determining whether the 
insured knew the statements made in the application, does not 
alone and as a matter of law charge him with them. Some state- 
ments in Reynolds vs. Atlas Acc. Ins. Co., 69 Minn. 93, 71 N. 
W. 831, are urged to that effect. Whatever the rule is elsewhere, 
we do not understand that in this state the mere retention of 
the policy to which a copy of the application is attached, with 
no other circumstance affecting the result, estops the insured or 
his beneficiary as a matter of law from asserting that the 
statements contained in it were not his representations. See, 
Finn vs. Brotherhood, 118 Minn. 307, 136 N. W. 850; Otte vs. 
Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. 
St. Rep. 532; Price vs. Standard Life & Acc. Ins. Co., 90 Minn. 
264, 95 N. W. 1118; note 67 L. R. A. 734 et seq. The fagts 
before us do not create an estoppel as a matter of law. 

[6] 6. The defendant contends that the evidence conclusively 
shows that Olsson committed suicide. There is a presumption 
against suicide. That he came to his death by a bullet wound 
is undisputed. There is testimony, not very strong, that he 
claimed at the time that he had been waylaid and shot. The 
evidence that he committed suicide is quite convincing. The 
defendant sufficiently sustained the burden of proof. For the 
purposes of this appeal we assume, but we do not hold that it 
was conclusively shown, that he committed suicide. 

There is no suicide provision in the policy. In the case of an 
ordinary life policy, payable to a beneficiary, without a provision 
as to the effect of suicide, the law of this state permits a recovery 
even in the event of suicide when sane. Mills vs. Rebstock, 29 


® 
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Minn. 380, 13 N. W. 162; Kerr vs. Minnesota, etc., Co., 39 
Minn. 174, 39 N. W. 312, 12 Am. St. Rep. 631; Vance, Ins. 
516; 2 Bacon, Life & Acc. Ins. § 440. We assume, without de- 
ciding, that this rule does not apply to an accident policy. The 
rule is universal, in any event, that a suicide when insane does 
not prevent recovery unless expressly so provided in the policy. 
Scheffer vs. Nat. Life Ins. Co., 25 Minn. 534; Cotter vs. Royal 
Neighbors, 76 Minn. 518, 79 N. W. 542; Robson vs. United 
Order, 93 Minn. 24, 100 N. W. 381; Blackstone vs. Standard 
Life, etc., Co., 74 Mich. 592, 42 N. W. 156, 3 L. R. A. 486; 
Accident Ins. Co. vs. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 
30 L. Ed. 740; Mutual Life Ins. Co. vs. Durden, 9 Ga. App. 
797, 72 S. E. 295; Tuttle vs. lowa State Traveling Men’s Ass’n, 
132 Iowa, 652, 104 N. W. 1131, 7 L. R. A. (N. S.) 223; 2 
Bacon, Life & Acc. Ins. § 530 et seq.; Richards, Ins. § 367; 
1 May, Ins. § 323; Vance, Ins. 568; Kerr, Ins. 394; 1 Am. & 
Eng. Enc. Law, 313; 1 C. J. 443. Conceding that Olsson came 
to his death by suicide, the evidence, which it is unnecessary to 
review, sustains a finding that he was insane at the time. The 
court submitted the question of suicide and insanity along the 
lines stated and the defendant cannot complain. 

[7] 7. The judgment was directed notwithstanding the verdict 
upon the ground that certain of the representations mentioned 
were material under the statute, and we hold that they were, and 
that it conclusively appeared that they were knowingly made and 
were false. Our conclusion upon the evidence is that it did not 
so appear conclusively and that judgment notwithstanding should 
not have been directed. 

Judgment reversed. 


a OQ —— -—— 


SUPREME COURT OF MINNESOTA. 





MADDEN 


vs. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N. (No. 20364.)* 


INSURANCE—ACCIDENT INSURANCE—MISREPRESENTATION 
—‘WAIVER.” é 

A policy of accident insurance provided that the insurer might at any time 
cancel the policy upon return of the unearned portion of the premium 
paid. In the application the insured made a false representation 
of a character giving the insurer a right of forfeiture. After an 
accident the insurer, with -knowledge of the false representation 
canceled the policy under the provision mentioned returning the 


* Decision'rendered, Dec. 14, 1917. 165 N. W. Rep. 482. Syllabus by 
the Court. 
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premium unearned at that time. It is held that the facts stated 
evidence as a matter of law a waiver of forfeiture upon the ground 
of the misrepresentation in the application. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 


j Appeal from District Court, Waseca County; Arthur B. Childress, 
udge. 

Action by James H. Madden against the Interstate Business Men’s 
Accident Association. Verdict for defendant, and from an order denying 
his motion for a new trial, plaintiff appeals. Order reversed. 


Moonan & Moonan, of Waseca, for Appellant. 
Kerr, Fowler, Schmitt & Furber, of Minneapolis, Henry M. t. Gallagher, 
of Waseca, and R. M. Haines, of Des Moines, Iowa, for Respondent. 


DIBELL, C. 

This is an action to recover on a policy of accident insurance. 
There was a verdict for the defendant. The plaintiff appeals 
from the order denying his motion for a new trial. 

In his application the plaintiff represented that he was free 
of a specific disease and was not deformed or crippled. The 
representation was material. Evidence was offered tending to 
show that it was untrue. The general verdict for the defendant 
necessarily includes a finding that a false representation was 
made. It is not seriously urged that the evidence does not 
sustain such finding. The only question important upon this 
appeal is whether there was evidence for the jury upon the claim 
of the plaintiff that the defendant waived the forfeiture result- 
ing from the misrepresentation. The plaintiff claims that when 
the company, after the loss and with knowledge of the misrepre- 
sentation, canceled the policy under a provision in it authorizing 
a cancellation at any time upon the return of the unearned 
premium, it waived a forfejture. 

The policy was issued on July 31, 1914, and the accident 
happened on March 17, 1915. The policy contained this pro- 
vision :— 

“The association may cancel this policy at any time by written 
notice delivered to the insured or mailed to his last address as 
shown by the records of the association, together with cash or 
the association’s check for the unearned portion of the premium 
actually paid by the insured, and such cancellation shall be without 
prejudice to any claim originating prior thereto.” 

Prior to August 6, 1915, the company learned of the misrepre- 
sentation, or at least was charged with knowledge of it. On that 
date, acting under the provision of the policy quoted, it sent to 
the plaintiff its check for $1.22, which was the amount of the 
premium then unearned, with a statement that it canceled the 
policy. The reason assigned for the cancellation was the ex- 
istence of a rule of the company “requiring retirement from risk 
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after a serious illness or disability whereby the possibility of 
future disablement is increased.” It is claimed by the plaintiff 
that this cancellation was a waiver of its right to assert a for- 
feiture for misrepresentation. The argument is that the act of 
cancellation, including a return of the premium unearned and a 
retention of that earned as if the policy were then in force, was 
a concession that valid insurance then existed. The false rep- 
resentation did not make the policy absolutely void. It was void- 
able at the election of the company. Schreiber vs. German Amer- 
ican, etc., Co., 43 Minn. 367, 45 N. W. 708. This is elementary. 
It might choose to ratify the policy and waive the right of for- 
feiture. To construe a waiver the law in this state is, though it 
is not so everywhere, that there need not be a new agreement or 
the presence of the elements of a technical estoppel. Mee vs. 
Bankers’ Life Ass’n, 69 Minn. 210, 72 N. W. 74. If the insurer 
chooses, with full knowledge of the ground of forfeiture, to con- 
sider the policy in force and- makes an election accordingly, it 
cannot insist upon a forfeiture. It has waived it. We are not 
concerned with the right of the company having received payment 
without notice of the misrepresentation to retain it and rest upon 
a forfeiture when sued upon the policy. That right may be ad- 
mitted. Parsons vs. Lane, 97 Minn. 98, 106 N. W..485,4 L. R. A. 
(N. S.) 231, 7 Ann. Cas.'1144. The plaintiff does not rest his 
case upon a contention to the contrary. It may be noted that the 
law in this state in accord with that elsewhere is that when a 
policy is canceled for a false representation preventing the at- 
taching of the risk the insured is entitled to a return of the pre- 
mium, unless the representation was fraudulent, in which case he 
is not. National Council vs. Garber, 131 Minn. 16, 154 N. W. 
512; Taylor vs. Grand Lodge, 96 Minn. 441, 105 N. W. 408, 
3 L. R. A. (N. S.) 114. The defendant alleged that the repre- 
sentation was fraudulent. The general verdict does not determine 
whether it was fraudulent or innocent. The cancellation was not 
because of a misrepresentation preventing the policy attaching. It 
was made by virtue of the quoted provision of the policy. A 
case very closely in point upon the ‘principle involved in New 
Jersey Rubber Co. vs. Commercial Assur. Co., 64 N. J. Law, 580, 
46 Atl. 777. The facts were these: The defendant issued its 
policy to the plaintiff in the sum of $25,000 and the plaintiff agreed 
to procure from other insurers policies on the same property to 
the amount of $75,000 which should be concurrent and pro- 
portionate with the policy of the defendant. When the plaintiff 
accepted the $25,000 policy it in effect represented that it had 
other concurrent and proportionate insurance to the amount of 
$75,000. This was a material representation and it was false and 
it was a ground of forfeiture.. After the loss the defendant for 
the first time became aware of the misrepresentation. Negotia- 
tions followed. Later the defendant gave the plaintiff notice in 
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~ conformity with the terms of the policy that it would cancel the 
‘policy, and it paid the plaintiff the unearned premium, retaining 
the pro rata premium for valid insurance to the amount of $25,000 
from the date of the policy to the date of the cancellation. It 
did not assert a forfeiture for the misrepresentation. This was 
held to constitute a waiver, and this is what the court said :— 


“Clearly, the defendant could not assert a right to the premium 
for valid insurance, and at the same time insist that the insurance 
had never been effective. By claiming and maintaining such a 
right, with full knowledge of all material circumstances, it un- 
equivocally affirmed the validity of the insurance for the periol 
covered by the premium, and definitely waived every objection on 
which its validity could be denied. Although, in giving notice of 
cancellation, the defendant stated that the cancellation was made 
subject to the final adjustment of the claim by reason of the pre- 
ceding fire, nevertheless the action of the defendant put an end 
to any possible denial of the contract as one of the elements in 
such adjustment.” 

In Commercial Assur. Co. vs. New Jersey Rubber Co., 61 N. 
J. Eq. 446, 49 Atl. 155, the same policy was involved. This was 
an action in equity to reform the policy and to enjoin an action at 
law upon it. In referring to the cancellation the court said :— 

“By such cancellation of its own accord, a right derived solely 
from the policy, which the assured was bound to accept, if it also 
stood by the policy, the complainant has, in my judgment, as well 
in equity as at law, affirmed the validity of the policy in its form 
at the time of cancellation, and cannot escape like consequences 
for this action by any appeal to different courts.” 

This case was reversed by the Court of Appeals and Errors in 
Commercial Union Assur. Co. vs. New Jersey Rubber Co., 64 
N. J. Eq. 338, 51 Atl. 451, but upon the point that the determina- 
tion of the court in the action at law was not res adjudicata in the 
action to reform. Home, etc., Co. vs. Kuhlman, 58 Neb. 488, 78 
N. W. 936, 76 Am. St. Rep. 111, is of a somewhat similar char- 
acter. The insured forfeited his policy by allowing the property 
to become vacant. A fire loss occurred. Afterwards and with 
knowledge of the right of forfeiture the insurer canceled the 
policy and returned the unearned premium. Referring to the 
right of the company to cancel because of the vacancy, and the 
effect of its cancellation after loss without avoiding the policy for 
the violation of its terms and from the date of such violation, the 
court said :-— 


“So in this case the defendant had a right, on being informed 
that a condition of the policy had been broken, to treat the policy 
as of no effect from the date of the breach. If there was a for- 
feiture of which the defendant had taken advantage, then there 
was no contract to cancel, for it had already ceased to exist. It 
was dead. * * * And if the company had taken advantage 
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of the forfeiture, there was no unearned premium which the plain- 
tiff was entitled to receive. * * * If the defendant had not 
waived its right to claim a forfeiture itis * * * difficult to 
understand its insistence that there was an unearned premium. 
* * * It is equally incomprehensible why the company should 
so persistently seek to rescind the contract if, by reason of the 
forfeiture, it was already lifeless and incapable of rescission.” 


What the defendant did in the New Jersey case, and substan- 
tially the same was done in the Nebraska case, was to proceed in 
its cancellation as if the policy were valid until the date of can- 
cellation, and therefore at and subsequent to the loss, disregarding 
the misrepresentation which it might have used as a basis of 
forfeiture, and canceling in accordance with the terms of the 
provision of the policy. That is what was done here. The com- 
pany’s conduct was a conclusive concession that the policy was 
in force, and that no right of forfeiture was claimed, when the 
cancellation was made. There must be a new trial, and upon such 
evidence as is now before us the jury should be instructed that 
the policy was in force at the time of the accident. 

For the purposes of this appeal it is not necessary to consider 
the waiver claimed to result from the defendant’s insisting after 
the accident and with knowledge of the misrepresentation upon an 
examination of the plaintiff’s person in accordance with the terms 
of the policy. 

_Order reversed. 


BUSINESS MEN’S ACC. ASS’N OF AMERICA vs. 
COWDEN. (No. 16.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 

In an action on an accident policy covering death by external, violent, 
and accidental means, the admission of the fact that insured was 
dead, his body having been found in a river with a wound on the 
head and face that penetrated the brain and caused his death, made 
a prima facie case, and cast on defendant insurer the burden to show 
that death occurred from one of the causes exempting it from liability 
from a self-inflicted wound, or from a wound inflicted by another 
person for purposes other than for burglary or robbery. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—PRESUMPTION AGAINST SUICIDE. 


There is a presumption, pertinent in an action on an accident policy, 
against suicide, 


(For other cases, see Insurance, Dec. Dig. 646[7].) 


* Decision rendered, Dec. 3, 1917. 199 S. W. Rep. 108. 
Vol. LI—11. 
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3. INSURANCE — ACCIDENT INSURANCE — SUICIDE OF IN- 
SURED—SUFFICIENCY OF EVIDENCE. 

Evidence, held, insufficient to justify a finding of insured’s death by 
suicide, so that there was no error in the court’s failure to submit the 
question to the jury. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. ere — ACCIDENT INSURANCE — DIRECTION OF 


In an action on an accident policy covering death by external, violent, and 
accidental means, and exempting the insurer from liability for 
death from a self-inflicted wound, or from a wound inflicted by 
another person other than for burglary or robbery, where. the in- 
sured failed to maintain the burden cast upon it by plaintiff’s prima 
facie case to make out a defense by introducing evidence as to what 
the purpose of insured’s assailant was, there being no evidence of 
suicide, the court properly directed verdict for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. INSURANCE—ACCIDENT INSURANCE—PROOF OF LOSS— 
WAIVER. 


Proof of loss under an accident policy is a condition of the policy which 
may be waived by the insurer, and is waived by accepting, without 
objection as to form, the proofs offered by claimant. 


(For other cases, see Insurance,( Dec. Dig. § 560[1].) 

6. INSURANCE—ACCIDENT INSURANCE—LIABILITY—AFFIR- 
MATIVE SHOWING OF LIABILITY IN PROOF OF LOSS 

The liability of an accident insurer is not conditioned upon an affirmative 


showing of liability made in the proof of loss, rather than upon the 
facts as they really exist and are proved on trial of the cause. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


7. INSURANCE— ACCIDENT INSURANCE— WAIVER BY IN- 
SURER OF INSUFFICIENCY OF PROOF OF LOSS—AC- 
CEPTANCE. 


The proofs of loss furnished defendant by plaintiff were not competent 
to show their own insufficiency, or, in other words, to show that there 
was no proof of claim, it being shown by the uncontradicted evidence 
that the proof had ben accepted by the insurer without objection, 
thus waiving its insufficiency. 


(For other éases, see Insurance, Dec. Dig. § 560[1].) 


10. INSURANCE—ACCIDENT INSURANCE—FAILURE TO PAY 
LOSS AFTER DEMAND—PENALTY AND ATTORNEY’S FEES 
—STATUTE. 


Acts 1905, p. 307, authorizing recovery of 12 per cent damages and 
reasonable attorney’s fees in cases where a loss occurs and the in- 
surance company fails to pay after demand, was not intended to 
penalize an accident insurance company for policies written, and 
which matured, in another state. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


} Appeal from Circuit Court, Marion County; Jno. I. Worthington, 
udge. 

Action by Mrs. Florence Cowden against the Business Men’s Ac- 
cident Association of America. From a judgment for plaintiff, defend- 
ant appeals, and plaintiff cross-appeals. Judgment reversed in part, 
but in other respects affirmed. 
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G. H. Perry, of Yellville, and Gilmore & Brown, of Kansas City, 
Mo., for —. 
Allyn 


mith, of Cotter, and Williams & Seawel, of Yellville, for 
Appellee. 


ceestenenigincanilialliianss mca ontbicl 


CHURCH vs. FIDELITY & DEPOSIT CO. OF MARYLAND. 
(Civ. 1875.)* 
(District Court of Appeals, California. Second District.) 


1. INSURANCE — ACCIDENT POLICY — CAUSE OF INJURY — 
EVIDENCE—SUFFICIENCY. 

Evidence held to support judgment in favor of holder of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE — ACCIDENT INSURANCE — WARRANTIES — 
MATERIALITY. 

Where the court found that a statement in an application that insured 
was mentally and physically sound was true, it was immaterial whether 
or not it was a warranty. 


(For other cases, see Insurance, Dec. Dig. § 264[1].) 


Appeal from Superior Court, Los Angeles County; Curtis D. Wilbur, 
Judge. 
Action by Arthur R, Church against the Fidelity & Deposit Compan 


of Maryland. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


A. L. Abrahams, J. Crider, Jr., and Chas. W. Fricke, all of Los 
Angeles, for Appellant. 


Porter & Sutton, of Los Angeles, for Respondent. 


* Decision rendered, Oct. 2, 1917. Rehearing denied, by Supreme Court, 
Nov. 26, 1917. 168 Pac. Rep. 1054. 


—__——_+@—_-__— 


SHINN vs. NATIONAL TRAVELERS’ BEN. ASS’N. 
(No. 21146.)* 


(Supreme Court of Kansas.) 


INSURANCE—ACCIDENT INSURANCE—OMISSION OF AN- 
SWERS—ADMISSIONS IN APPLICATION. 


When an insurance agent propounds to a customer the categorical list 
of questions provided by the company and leaves out such answers 
given by him as would work a refusal of the application, and the 
company takes his money and issues his policy, it, and not the 


on Decision rendered, Dec. 8, 1917. 169 Pac. Rep. 215. Syllabus by the 
ourt. 
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applicant, is held responsible for the situation thus arising. Such 
company cannot defeat an action on the policy because of any 
stipulations or admissions contained in such application which the 
insured at the instance of the agent signed without reading and 
without knowledge of its contents. 


(For other cases, see Insurance, Dec. Dig. §§ 138[1], 380.) 


Appeal from District Court, Cloud County. 
Action by Cecil Y. Shinn against the National Travelers’ Benefit 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 


Carr, Carr & Evans, of Des Moines, Iowa, and Isaac A. Rigby, of 
Concordia, for Appellant. 
Pulsifer & Hunt. of Concordia, for Appellee. 


KANGAS vs. STANDARD ACC. INS. CO. (No. 20475.)* 


(Supreme Court 01 Minnesota.) 


INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY—ACCIDENT—"‘ONE LOSS RESULTING FROM ONE 
ACCIDENT.” 

The insured was accidentally hurled against and under a passing train 
of cars, and thereby sustained injuries resulting in the loss of his 
left arm and the fingers of his right hand. Held, to be but one 
accident and one loss, within the meaning of an accident insurance 
policy, for which he was entitled to the full monthly accident in- 
demnity provided for in the policy, during total disability not ex. 
ceeding 48 months. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from District Court, St. Louis County; Wm. A. Cant, Judge. 


Action by Nestar Kangas against the Standard Accident Insurance 
Company. Judgment for defendant upon a directed verdict, motion for 
judgment notwithstanding the verdict denied and defendant appeals 
Affirmed. 


Abbott, MacPherran, Lewis & Gilbert, of Duluth, for Appellant. 
John Jenswold and John D. Jenswold, both of Duluth, for Re- 
spondent. 


* Decision rendered, Dec. 7, 1917. 165 N. W. Rep. 268. Syllabus by 
the Court. 
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ZIMMERMAN vs. BANKERS’ CASUALTY CO. 
(No. 20588.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE — ACCIDENT AND HEALTH INSURANCE — 
STATEMENTS IN APPLICATION—AGENCY FOR INSURER. 

Where the agent of an insurance company, authorized to procure applica- 
tions and forward them to the company, makes out an application 
incorrectly, notwithstanding that all the facts are correctly stated 
to him by the applicant, the error is chargeable to the insurer, and 
no to the insured, and such statement will not have the effect of 
avoiding the policy. 

(For other cases, see Insurance. Dec. Dig. § 379[4].) 


] Appeal from District Court, Hennepin County; William C. Leary, 
udge. 

Action by Fred Zimmerman against the Bankers’ Casualty Company. 
Verdict for plaintiff, and from an order denying its motion for judgment 
ere the verdict or a new trial, defendant appeals. Af- 

rmed. 


Lancaster, Simpson & Purdy and James E. Dorsey, all of Minneapolis, 
for Appellant. 
John R. Coan, of Minneapolis, for Respondent. 


* Decision rendered, Dec. 7, 1917. 165 N. W. Rep. 271. Syllabus by 
the Court. 


—--—— — - @e@- -—_——__- 


METROPOLITAN CASUALTY INS. .CO. vs. SHELBY. 
(No. 19753.)* 


(Supreme Court of Mississippi. Division B.) 


INSURANCE — ACCIDENT. INSURANCE — CONSTRUCTION — 
“SEVERANCE” OF HAND. 

Under an accident policy providing a specific indemnity if insured should 
sustain the loss of a hand by severance at or above the wrist, an 
injury to one of his hands whereby he lost the use of the hand to 
a great extent was not within such provision of the policy, as 
“severance” means the removal of anything, the act of severing or 
dividing or separating, the state of being severed or separated, or 
the state of being disjoined or separated. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from Circuit Court, Forrest County; P. B. Johnson, Judge. 

Action by Joe Shelby against the Metropolitan Casualty Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and dismissed. 


L. A. Smith, of Holly Springs, for Appellant. 
Tally & Mayson, of Hattiesburg, for Appellee. 


* Decision rendered, Dec. 10, 1917. 76 S. Rep. 839. 





Insurance Law Journal, Vol. 51. [Feb., 1918. 


KILGORE vs. LOYAL PROTECTIVE ASS’N.* 


(Supreme Court of New Hampshire. Coos.) 


2. INSURANCE—PAYMENT OF PREMIUMS—EXCUSE—VOID 
SETTLEMENT. 


Under policy agreeing to pay premiums in March, June, September, and 
December, conceding that settlement in February making payment 
for disability and unearned premium and canceling policy was void 
because of insanity of insured, its only effect was to leave the policy 
in force until March Ist, and did not relieve insured from duty to 
pay premium after such date. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE—PAYMENT OF PREMIUMS—INSANITY. 


Where insured’s wife acted as his adviser and agent and understood the 
terms of the policy, insured’s insanity did not render payment of 
dues impossible, and therefore did not excuse nonpayment which 
may be made for insured by others. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


4. INSURANCE—PAYMENT OF PREMIUMS. 


The terms of the policy requiring the payment of prescribed dues each 
quarter was a “condition precedent” to the company’s liability, and, 
as insured assented thereto, he was bound to pay the dues as con- 
tracted in the absence of a valid excuse. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


5. INSURANCE — INSANITY OF INSURED — PAYMENT OF 
PREMIUM—“WAIVER.” 


That insurer believed that the policy had been legally canceled does not 
warrant a finding that it intended to waive the terms of the policy 
if it should afterwards appear that the cancellation was invalid in 
consequence of insured’s insanity, of which it was justifiably ignorant, 
as a “waiver” implies an intention to forego a right in express terms 
for conduct under the circumstances, justifying a relinquishment of 
a right, and does not arise in the absence of evidence of such inten- 
tions or conduct. 

(For other cases, see Insuance, Dec. Dig. § 388[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 


6. INSURANCE—PAYMENT OF PREMIUMS—ESTOPPEL. 


Where insurer did not cause insured to believe or change his position in 
the belief that they waived the limitation as to payment of premiums, 
insurer is not estopped from insisting upon a forfeiture for non- 
payment of dues. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Young, J., dissenting. 


Exceptions from Superior Court, Coos County; Chamberlin, Judge. 
Assumpsit by Ernest D. Kilgore, by his guardian, Isabel Kilgore, 
against the Loyal Protective Association. At the close of plainitff’s 


* Decision rendered, Dec. 4, 1917. 102 Atl. Rep. 344. 
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evidence the defendant moved for nonsuit. The motion was denied, and 
defendant brings exceptions. Exceptions sustained. Verdict set aside, 
and judgment for defendant. 


Ovide J. Coulombe, of Berlin, for Plaintiff. 
Fred. C. Cleaveland, of Lancaster, and George F. Rich, of Berlin, 
for Defendant. 


WOLF vs. UNITED STATES CASUALTY CO.* 
(Supreme Court of New York, Appellate Term, First Department.) 


INSURANCE—ACCIDENT TNSURANCE—DEBENTURE CERTIFI- 
CATE—CONSTRUCTION. 

Debenture certificate attached to accident policy, providing that if premium 
was paid annually in advance for 5 consecutive years, or for 10 
consecutive years, or for 15 consecutive years, or for 20 consecutive 
years, the insured might have extended insurance, or at the end of 
20 years obtain a repayment of 50 per cent of the gross premiums, 
provided that if any loss shall be paid to the insured during any 
period covered by the insurance there should be no return of premium 
paid in any 20-year old period during which no loss was paid, on 
compliance with the conditions. although during the first year of 
the life policy a loss had been paid. 


(For other cases, see Insurance, Dec. Dig. § 53214.) 


Appeal from Municipal Court, Borough of Manhattan, Fifth Dis- 
trict 

‘halos by Arthur D. Wolf against the United States Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued October term, 1917, before Bijur, Philbin, and Ordway, JJ. 


Carl Schurz Petrasch, of New York City (Francis X. Mooney, of 
New York City, of counsel), for Appellant. 
Sidney Rossman, of New York City, for Respondent. 


* Decision rendered, Nov. 30, 1917. 167 N. Y. Supp. 673. 


STEARNS vs. MERCHANTS’ LIFE & CASUALTY CO.* 
(Supreme Court of North Dakota.) 


1. INSURANCE — ACCIDENT INSURANCE — CONSTRUCTION — 
RISK. 

Where, in an application for an accident insurance policy which was 
applied for on the 2d day of October, 1911, the receipt acknowledged 
the payment of $5, “being payment in advance to carry policy so 


* Decision rendered, Oct. 13, 1917. Rehearing denied, Dec. 14, 1917. 
165 N. W. Rep. 568. Syllabus by the Court. 
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applied for to December 1, 1911,” and also an agreement that “should 
said company decline to issue a policy therein in twenty days from 
the date thereof the amount of payment actually made should be 
returned to said applicant by the person signing this receipt,” and 
the money was not returned or offered to be returned to the insured, 
nor was it transmitted by such agent to the company within the 20 
days, and after the lapse of said 20 days the insured was injured, 
but later, without knowledge of such accident and immediately upon 
the receipt of the application, the company approved of the risk and 
issued a policy thereon, held, that the insured might recover on the 
policy, that the receipt merely gave to the insurance company an 
option of 20 days in which to decline to accept said policy, and that 
the company not having declined the risk within the prescribed time 
-— having approved of it for all other reasons, the policy was ef- 
ective. 


(For other cases, see Insurance, Dec. Dig. § 148.) 


2. INSURANCE—AGENCY FOR INSURER. 

“An agent of an insurance company who is authorized to accept applica- 
tions and to receive advance premiums thereon is, in the transmission - 
of such applications and premiums, the agent of the insurance com- 
pany, and not of the insured.” 

(For other cases, see Insurance. Dec. Dig. § 80.) 


Appeal from Ward County Court; William Murray, Judge. 

Action by Arthur B. Stearns against the Merchants’ Life & Casualty 
Company. Judgment for defendant upon directed verdict, and plaintiff 
appeals. Reversed, and new trial ordered. 


J. E. Burke, of Harlowton, Mont., and E. T. Burke, of Bismarck, for 
Appellant. 

Bosard & Twiford, of Minot, and P. W. Guilford, of Minneapolis, 
Minn., for Respondent. 


ANDERSON vs. GREAT EASTERN CASUALTY CO. 
(No. 2952.) * 
(Supreme Court of Utah.) 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE—EX- 
TENT OF LIABILITY. 

Under health and accident policy providing that any loss resulting from 
septicemia should be regarded as resulting from sickness, and re- 
quired a payment of only the sick benefit, the beneficiary could re- 
cover, for death of the insured from septicemia following upon a 
sprained ankle, only the sick benefit for the period between the time 
of the injury and the date of death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 530.) 
McCarty and Gideon, JJ., dissenting. 
* Decision rendered, Nov. 13, 1917. 168 Pac. Rep. 966. 


A.&H.| Anderson vs. Great Eastern Casualty Co. 163 


Appeal from District Court, Salt Lake County; T. D. Lewis, Judge. 
Action by Kate Anderson against the Great Eastern Casualty Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


Weber & Olson, of Salt Lake, for Appellant. 
Hurd & Hurd, of Salt Lake, for Respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF MARYLAND. 


AMERICAN BONDING CO. OF BALTIMORE 
vs. 


UNITED STATES FIDELITY & GUARANTY CO. (No. 36.)* 


1. INSURANCE—REINSURANCE CONTRACT—CONSTRUCTION. 


Whether a provision in the contract whereby a bonding company re- 
insured a guaranty company was a condition of liability or merely 
a limitation of liability was one of construction, to be answered by 
ascertaining the intention of the parties, gathered from the entire 
agreement and from all of its provisions considered together, and 
not from specific or fragmentary parts of the instrument. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—REINSURANCE CONTRACT—CONSTRUCTION 
Sinn OF AGREEMENT AND KNOWLEDGE OF 


In construing a contract, such as an agreement to reinsure a guaranty 
company’s liability on a bond, the subject-matter of the agreement 
and the knowledge of it which the parties possessed, the object 
which they sought to accomplish, and the inducements which they 
had for dealing with each other as they did must be considered. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE—REINSURANCE CONTRACT—CONSTRUCTION 
er AS LIMITATION NO CONDITION OF LIABIL- 
we 


A state depository bank executed its bond to state in the penalty of 
$800,000, and a guaranty company also executed such bond. The 
statutes of the state provided that no deposit in a depository should 
be greater than half the depository’s bond. In the bond itself there 
was no limitation as to the amount to be deposited under it. The 
guaranty company sought to reinsure its liability, and a bonding 
company did so to the extent of one-eighth of any sum which the 
guaranty company should become liable to pay under the bond, the 
reinsurance contract containing a clause reading, “Provided the 
amount deposited in said bank as such depository at any time shall 
not exceed the sum of four hundred thousand dollars ($400,000).” 
When the reinsurance contract was executed the guaranty company 
knew of other bonds of the bank, and probably knew that the 
approximate amount of deposits on its books to the credit of the 
state greatly exceeded $400,000. Held, that the quoted clause of the 
reinsurance contract was limitation, and not a condition of the 
reinsuring bonding company’s liability. 

(For other cases, see Insurance, Dec. Dig. § 684.) 


* Decision rendered, June 27, 1917. Rehearing denied, Dec. 13, 1917. 
102 Atl. Rep. 369. 
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4. INSURANCE — REINSURANCE CONTRACT — MISREPRE- 
ne OF EVIDENCE— QUESTION 


In an action by a guaranty company against a, bonding company to 
recover on its agreement reinsuring the guaranty company’s liability 
on the bond of a bank, state depository, evidence as to plaintiff's 
alleged misrepresentation of the capital stock of the bank and its 
surplus held insufficient to show as matter of law that plaintiff so 
misrepresented, thus calling for directed verdict for defendant. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


5. INSURANCE—REINSURANCE—EVIDENCE—MATERIALITY — 
LETTER. : 


In such action a letter from the superintendent of plaintiff's bond de- 
partment to the assistant to defendant’s president, submitting a list 
of bonds on which reinsurance was desired, among which was the 
bond in question, was admissible, though written three months be- 
fore the reinsurance was effected. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


j aoe from Superior Court of Baltimore City; Robt. F. Stanton, 
udge. 

Suit by the United States Fidelity & Guaranty Company, a body 
corporate, against the American Bonding Company of Baltimore, a 
body corporate. From a judgment for plaintiff, defendant appeals. 
Judgment affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Edward Duffy, of Baltimore, for Appellant. : 
Edgar Allan Poe, of Baltimore (Bartlett, Poe & Claggett, of Balti- 
more, on the brief), for Appellee. 
Patrison, J. 
In the state of Pennsylvania certain banks, banking institutions, 
and trust companies are designated as depositories in which 
moneys belonging to the commonwealth are deposited. The 
statute of that state (Acts of 1897, No. 131) provides :— 


“Sec. 1. That on and after the first Monday of May, 1898, the 
state treasurer of Pennsylvania shall require and collect from 
each bank, banking institution or trust company, in which funds 
of the state are deposited, interest on the amount of said deposit 
at the rate of 2 per centum per annum. 

“Sec. 2. The state treasurer before making such deposits shall 
require each bank, banking institution or trust company to give a 
good and sufficient bond, containing a warrant of attorney to con- 
fess judgment in favor of the commonwealth in double the amount 
of the contemplated deposit, with sureties to be approved by the 
board of revenue commissioners of the commonwealth of Penn- 
sylvania and no deposit shall at any time be greater than one-half 
of the amount of the bond furnished by said depository. And 
further, the said bond or bonds so given shall include a special 
obligation to settle with and pay to the state treasurer, for the use 
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of the commonwealth, the amount of interest as it shall become 
due, semiannually.” 


On the 31st day of December, 1902, while said act was in force, . 
the Enterprise National Bank of Allegheny, Pa., one of the desig- 
nated depositories of that year and for years thereafter, executed 
its bond No. 285863 to the commonwealth of Pennsylvania in the 
penalty of $800,000, containing the following provisions :— 

“The condition of this obligation is such that, if the above- 
bounded Enterprise National Bank of Alleghany, Pa., shall faith- 
fully and honestly keep and account for such funds, moneys, 
chattels, or other property of the commonwealth of Pennsylvania, 
which now are or shall hereafter remain on deposit with or be in 
custody and keeping of the said Enterprise National Bank of 
Allegheny, Pa., and shall pay over, deliver, and account for the 
same, and any and every part thereof, from time to time and at 
any time when the same shall be demanded, to or upon the order 
of the said Frank G. Harris, state treasurer as aforesaid, or of 
his successor in office, and shall also from time to time, when the 
same shall be demanded by the said Frank G. Harris, or his suc- 
cessor in office, pay to him or to his order for the use of the 
commonwealth the whole or any part of such sum or sums of 
money deposited as aforesaid as the said Enterprise National 
Bank of Allegheny, Pa., may owe to the commonwealth of Penn- 
sylvania, and shall also pay over to the said Frank G. Harris, 
state treasurer, or his successor in office, for the use of the com- 
monwealth, interest on said moneys at the rate of 2 per cent per 
annum, payable semiannually, then this obligation to be void; 
otherwise to be and remain in full force and virtue. 

“And, further, the obligor above named, upon the happen- 
ing of any default in the payment of principal or any installment 
of interest, when the same becomes due and payable according to 
the terms hereof, hereby authorizes and empowers any attorney 
of any court of record in Pennsylvania or elsewhere to appear for 
and confess judgment for the above sum, with or without declara- 
tion, and with 5 per cent added for collection fees, and the obligor 
doth also hereby waive the holding of the inquisition on any real 
estate that may be levied on by virtue hereof. The obligor further 
agrees that execution may issue upon such judgment so confessed 
for the full amount of money and accrued interest thereon that 
may be due and owing from it to the said commonwealth of Penn- 
sylvania, upon filing a suggestion in writing in the court wherein 
such judgment shall be entered.” 

Upon the foregoing bond is found the following indorsement :— 

“For value received, we do hereby jointly and severally bind 
ourselves and become security to the commonwealth of Pennsyl- 
vania for the payment of the foregoing bond, and the faithful 
performance by the said Enterprise National Bank of Allegheny, 
Pa., of the conditions of the said bond, according to its terms, and 
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in case of a breach of any of the conditions of the foregoing bond, 
we hold ourselves bound as principals for any debts arising there- 
under, and agree to answer for the same without regard to and 
independently of any action taken agairist the said Enterprise 
National Bank of Allegheny, Pa., and whether the said bank be 
first pursued or not. 

“And, further, we do hereby authorize and empower any at- 
torney of any court of record in Pennsylvania or elsewhere to 
appear for and confess judgment against us, and each of us for 
the sum of eight hundred thousand ($800,000) dollars with or 
without declaration, with costs of suit, release of errors, without 
stay of execution, and with 5 per cent added for collection fees; 
and we do further hereby waive and release all relief and benefit 
from any and all appraisement, inquisition, stay of exemption 
laws of this state or any state now in force or hereafter to be 
passed. Said collection fee is hereby directed to be added in and 
constitute a part of said debt and judgment. And we further 
agree that execution may issue upon such judgment so confessed 
for the full amount of money and interest that may be due and 
owing from said bank to the commonwealth with attorneys’ 
commissions, upon filing a suggestion in writing in the county 
wherein such judgment shall be entered. 

“As witness our hands and seals this 31st day of December in 
the year of our Lord on thousand nine hundred and two. [Cor- 
porate Seal.] The United States Fidelity & Guaranty Company. 
[Signed] Edw. J. Penniman, 2d Vice President. [Signed] W. W. 
Symington, 3d Asst. Secretary.” 

On the 12th day of October, A. D. 1905, the appellee still re- 
maining bound as surety on the aforesaid bond, the following re- 
insurance agreement, drawn by a representative of the appellant, 
the American Bonding Company, was duly executed by it and the 
appellee, the United States Fidelity & Guaranty Company :— 

“Whereas, the ‘reinsured’ has issued its certain bond or 
guarantee, numbered 285863, and bearing date the 31st day of 
December, 1902, in the sum of eight hundred thousand ($800,000) 
dollars, guaranteeing the Enterprise National Bank, Allegheny, 
Pa., as a depository of the commonwealth of Pennsylvania, and 
has applied to the ‘reinsurer’ for reinsurance or counter security 
to the extent of the sum of fifty thousand dollars ($50,000), or 
one-eighth of any such sum or sums as the ‘reinsured’ may become 
liable to pay, and pay, under or by virtue of said bond No. 285,863, 
a copy of said bond being hereto attached. 

“Now, therefore, the ‘reinsurer,’ in consideration of the sum of 
one hundred ($100) dollars to be paid by the ‘reinsured’ to the 
‘reinsurer,’ the receipt of which is hereby acknowledged, subject 
to the following provisions, covenants and agrees to pay to the 
‘reinsured’ one-eighth of any sum or sums which the ‘reinsured’ 
shall become liable to pay, and pay, under said bond during a 
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period of one year beginning March 10, 1905, and ending March 
10, 1906, and also a like proportion of all expenses, costs, and 
counsel fees incurred by the ‘reinsured’ in investigating, settling, 
or resisting any claim made, or defending or attempting to defend 
any action brought upon said bond. 

Provided the amount deposited in said bank, as such deposi- 
tory, at any one time, shall not exceed the sum of four hundred 
thousand ($400,000) dollars; and 


“Provided that the ‘reinsurer’ shall not be liable to the ‘rein- 
sured’ hereunder for a greater sum than fifty thousand ($50,000) 
dollars, and provided that the said ‘reinsurer’ shall be entitled to 
share in the proportion fifty bears to four hundred, with the ‘re- 
insured’ all rights, resources, and benefits which the ‘reinsured’ 
may have against the said Enterprise National Bank and the com- 
monwealth of Pennsylvania arising out of the provisions, reser- 
vations, and conditions of said bond No. 285863,” etc. 


On the 18th day of October, 1905, the Enterprise National 
Bank was closed by the Comptroller of the Treasury of the United 
States and placed in the hands of a receiver, because of its in- 
solvency, and on or about the 21st day of the same month demaad 
was made by the treasurer of the state of Pennsylvania upon the 
appellee, as surety on said bond, for the losses that the state had 
sustained because of the bank’s failure to account for and pay 
over to the state all deposits made with it as such interest-as it 
under the bond was required to pay. In response to this demand 
the appellee thereafter paid over to the treasurer of the state a 
large sum of money, representing the amount of deposits not ac- 
counted for and interest as aforesaid. This suit was then brought, 
and a judgment recovered by the appellee against the appellant 
upon said reinsurance agreement, for the sum of $29,299.42. It is 
from that judgment this appeal is taken. There are but two ex- 
ceptions found in the record, one upon the admission of evidence, 
and the other upon the rulings of the court on the prayers. We 
will first consider the action of the court upon the prayers. 

The plaintiff offered but one prayer, which was granted. The 
defendant offered three, all of which were rejected. The de- 
fendant’s first and second prayers and the demurrers to its second 
and fifth pleas raise the question of defendant’s liability under its 
reinsurance agreement with the plaintiff. 

There were outstanding and in force at the time of the exe- 
cution of the said reinsurance agreement five other similar bonds 
of the Enterprise National Bank that were not secured by the 
plaintiff. These bonds were of the following dates and penalties: 
May 24, 1898, $200,000; August 23, 1898, $100,000; April 16, 
1901, $1, 000,000; June 27, 1902, $1,200,000; January 6, 1904, 
$1,000,000. 

On December 30, 1902, the day preceding the execution of the 
bond upon which the plaintiff is surety, there was standing to the 
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credit of the commonwealth of Pennsylvania, on the books of the 
bank, the sum of $575,000; on July 1, 1905, the sum of $1,080,- 
000; and from October 2, 1905, up to and including October 18, 
1905, the sum of $1,030,000. 

It will thus be seen that at the time of the execution of the rein- 
surance Contract, and for a long time prior thereto, there was upon 
the books of the bank to the credit of the commonwealth an 
amount greatly in excess of $400,000, and because of this fact 
it is contended by the defendant that it is relieved of all liability 
under its reinsurance agreement. This contention is based upon 
the clause found in the agreement where it is said :— 

“Provided the amount deposited in said bank, as such deposi- 
tory, at any time, shall not exceed the sum of four hundred 
thousand ($400,000) dollars.” 


This provision is construed by the defendants to be a condition 
of liability, and by the plaintiff a limitation of liability, and not a 
condition of liability. 

It is contended by the defendant that under the foregoing clause 
of the agreement, if at any time during the life of the agreement 
the amount of deposits upon the books of the bank to the credit 
of the commonwealth exceeded $400,000, such fact relieved the 
defendant of all liability under its said reinsurance agreement, 
although the aggregate penalties of other bonds, with the penalty 
of the bond before us, were at all times twice the amount of 
deposits to the credit of the said commonwealth. In other words, 
the amount of deposits in said bank to the credit of the common- 
wealth deposited therein under all the bonds were not at any time 
to exceed the sum of $400,000, if they did, the defendant was 
relieved of all liability under its said reinsurance agreement, and 
as the amount of deposits under all of the bonds were in fact at 
all times during the life of the agreement in excess of said sum, 
the defendant thereby escaped all liability under its said agree- 
ment with the plaintiff. 

On the other hand, the plaintiff contends that this provision of 
the agreement was intended only to limit the liability of the de- 
fendant to deposits made under the bond upon which it was surety 
not exceeding $400,000, and that it had no relation to deposits 
made under other bonds, but related only to those made under 
the bond secured by the plaintiff, and that the effect of such pro- 
vision was simply to limit the liability of the defendant to the 
amount of deposits therein named. 

The court below adopted the contention of the plaintiff and so 
held in its rulings upon said prayers and demurrers. 

[1] The question raised is one of construction to be answered 
by ascertaining the intention of the parties gathered from the 
entire agreement under consideration and from all of its pro- 
visions considered together and not from specific or fragmentary 
parts of the instrument. Elliott on Contracts, § 1514. 
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[2] The subject-matter of the agreement and the knowledge of 
it which the parties possessed, the object which they sought to 
accomplish and the inducements which they had for dealing with 
each other as they did, must be considered. 

“Courts, in the construction of contracts, look to the language 
employed, the subject-matter, and the surrounding circumstances. 
They are never shut out from the same light which the parties 
enjoyed when the contract was executed, and in that view they 
are entitled to place themselves in the same situation as the parties 
who made the contract, so as to view the circumstances as they 
viewed them, and so as to judge of the meaning of the words and - 
of the correct application of the language to the things described. 
Nash vs. Towne, 5 Wall. 689 [18 L. Ed. 257].” Balto. & Ohio 
R. R. Co. vs. Brydon, 65 Md. 215, 611, 3 Atl. 306, 9 Atl. 126, 
57 Am. Rep. 318; First National Bank of Balto. vs. Gerke, 68 
Md. 456, 13 Atl. 358, 6 Am. St. Rep. 453. 

Both of the parties to this suit are bonding companies, author- 
ized under the provisions of their respective charters to become 
sureties on bonds of the character of the one before us. 

A copy of said bond of the bank dated the 31st day of December, 
1902, was attached to the reinsurance agreement at the time of 
the execution of the latter instrument, and its provisions were 
well known to the defendant. The plaintiff became security to 
the commonwealth of Pennsylvania for the payment of said 
bond and for the faithful performance by the bank of its con- 
ditions according to its terms, and in case of a breach of any of 
its conditions the plaintiff was to be held as principal for any 
debts arising thereunder, and by it the plaintiff authorized “any 
attorney of any court of record of Pennsylvania or elsewhere 
to appear for and confess judgment against it for the sum of 
$800,000 with costs of suit, without stay of execution, and with 
5 per cent added for collection fees.” 

On July 13, 1905, the plaintiff applied to the defendant for 
reinsurance on a number of bonds upon which it was surety, 
including the aforesaid bond of the Enterprise National Bank. 
The defendant by letter of the following day declined to reinsure 
the plaintiff upon some of said bonds, but agreed to reinsure it 
upon the bond of the Enterprise National Bank to the amount 
of $50,000, but the agreement was not executed until October 
12, 1905, nearly three months thereafter. It contained the 
statement that the plaintiff had applied to it “for reinsurance or 
counter security to the extent of fifty thousand ($50,000) dollars, 
or one-eighth of any such amount or sums as the reinsured may 
become liable to pay and pay under and by virtue of said bond.” 

The agreement then states that in consideration of $100 to be 
paid by the reinsured the reinsurer covenants and agrees to pay 
to the reinsured one-eighth o fany sum or sums which the re- 
insured shall become liable to pay and pay under said bond, etc. 
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It is at this point in the agreement that we reach the clause under 
which the defendant claims to be relieved of all liability under 
the agreement. 

In the bond is no limitation as to the amount to be deposited 
under it. The statute provides that “no deposits shall at any 
time be greater than one-half of the amount of the bond,” but 
in the bond there is no such limitation, and hence the draftsman 
of the reinsurance agreement might well have thought it wise, if 
not necessary, that there should be some express restriction or 
limitation in the agreement as to the amount of deposits to be 
made under the bond for which it should be held liable. 


In doing so he would only be taking such precaution as a care- 
ful person would exercise in endeavoring to safeguard the in- 
terest of his principal or client. 

The object of the reinsured in the execution of the reinsurance 
agreement was to have the defendant assume at least a part of 
the risk assumed by it as surety upon the bond of the Enterprise 
National Bank. 

It is not disclosed by the record that either the plaintiff or 
defendant had knowledge of the other bonds executed by the 
bank as such depository, but it is, we think, fair to assume that 
the plaintiff knew of said bonds, and he probably knew the 
approximate amount of deposits upon the books of the bank 
to the credit of said commonwealth, which at the time of the 
execution of the reinsurance agreement greatly exceeded $400,- 
000. If he knew these facts, it is difficult to understand why he 
should have sought and accepted such reinsurence, the value of 
which depended upon the nonexistence of such facts, and, on the 
other hand, if he had no knowledge of said facts, it is still hard 
to believe that he would intentionally have accepted reinsurance, 
when the liability of the reinsurer was dependent upon a condi- 
tion not contained in the bond, and one over which the plain- 
tiff had no control. 

We may also add that the defendant had agreed in his letter 
above mentioned to reinsure the plaintiff on said bond of the 
Enterprise National Bank to the extent of $50,000, without any 
mention of a condition of liability as is here set up by the de- 
fendant in its construction of the agreement, but on the contrary, 
it was said in that letter :— 


“On the Enterprise National Bank we are willing to assume 
one-eighth of four hundred thousand ($400,000.00) dollars, the 
estimated maximum deposit. It is understood, however, that in 
all reinsurance papers our liability is to be based strictly on the 
understanding that the maximum deposits under the bonds 
executed by you will not exceed one half. 

“In the Enterprise National Bank we are willing, for an annual 
premium of one hundred ($100.00) dollars net, to guarantee 
you against one-eighth of any loss you may sustain under the 

Vol. LI—12. 
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bond executed by you, with a maximum liability on our part 
of fifty thousand ($50,000.00) dollars.” 


{3] Following the principles above laid down that should 
control courts in construing agreements and contracts such as 
the one before us, we think, after a full consideration of its 
subject-matter and the objects sought to be accomplished by the 
parties who executed it, and the motives and inducements which 
led them to deal with each other, that it was theii intention that 
the clause in question was to be a limitation of liability, and 
not a condition of liability. In a subsequent clause of the agree- 
ment it is also provided :— 

“That the reinsurer shall not be liable to the reinsured here- 


under for a greater sum than fifty thousand ($50,000.00) dol- 
lars.” 


It is urged by the defendant that, if the preceding clause is a 
limitation of liability, and not a condition of liability, there was 
no necessity for the subsequent clause in the agreement. 

Under the bond upon which the defendant reinsured the plain- 
tiff, he, the plaintiff, was not only liable for deposits that the 
bank failed to account for and pay over, but for interest, costs, 
and expenses therein mentioned. 

The limitation of deposits to $400,000 did not limit the liability 
of the defendant to one-eighth of that sum or $50,000. It was 
still liable for one-eighth of said additional items for which the 
plaintiff was liable as surety on said bond, and it was to further 
limit the defendant’s liability to $50,000 that this clause was, 
no doubt, inserted in the agreement; but, whatever may be said 
of this explanation, it often occurs in the preparation of papers 
that the draftsman in abundance of caution will several times . 
insert the same provisions and limitations clothed in different 
language. 

It may also be said in reply to defendant upon this point that, 
although it is plainly expressed in its aforesaid letter’ that the 
maximum deposits of $400,000 mentioned therein had reference 
only to the deposits made under the bond secured by the plaintiff, 
we nevertheless find in said letter the limitation that the max- 
imum liability of the defendant shall not exceed $50,000. 

The defendant’s rejected third prayer asks “the court to in- 
struct the court, sitting as a jury, that inasmuch as the evidence 
shows that the plaintiff did represent the capital of the Enter- 
prise National Bank to be $200,000 and its surplus to be $249,000, 
then under the pleading and evidence in this case the verdict 
must be for the defendant.” 

The defendant in his first plea alleged that the plaintiff repre- 
sented to it that the capital stock of said Enterprise National 
Bank was $200,000, and that it, the said bank, had a surplus of 
$249,000, and that said representation was material to the risk, 
and was relied upon by the defendant and was an inducement 
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to its entering into the reinsurance agreement. The plea then 
alleges that the “said representation was untrue, both at the 
time it was made and at the tim of the consummation of the said 
reinsurance agreement.” This plea was traversed, and issue was 
joined thereon. 

In the course of the trial the plaintiff offered in evidence a 
letter dated July 13, 1905, from the superintendent of the bond 
department of the plaintiff company to the assistant to the pres- 
ident of the defendant company in which a list of depository 
bonds secured by the plaintiff, included said bond of the Enter- 
prise National Bank, was submitted to the defendant that it 
might select therefrom those that it was willing to reinsure and 
to state the amount of such reinsurance. 

In the list so furnished the capital stock and surplus of each 
bank is stated. The capital stock of the Enterprise National 
Bank is placed therein at $200,000, and the surplus at $249,000. 

The admission is found in the record that the statement made 
as to the capital and surplus of said bank was taken by the de- 
fendant from the Bankers’ Register of January, 1905. Mr. 
Stryker, assistant to the president of the defendant company, to 
whom the aforesaid letter was written, testified that there were 
two publications, one the Bankers’ Register, and the other the 
Bankers’ Directory, both were equally reliable, and that they 
were relied upon for the purpose of underwriting as being the 
only available source of information outside of the published 
statement of the bank, or such information as might be on file 
in the Comptroller’s office. 

[4] This is practically all the evidence found in the record as 
to such alleged misrepresentation. Upon such evidence the court 
below was clearly right in refusing to direct a verdict for the 
defendant. It is not even shown that the representation com- 
plained of, gathered from the sources stated, was untrue when 
made, if untrue at all. The assumption that it was untrue seems 
to be based. solely upon the bank’s failure three months after 
such representation was made. 

The plaintiff’s first prayer, we think, was properly granted 
upon the state of the record. 

[5] The remaining exception is to the admission in evidence 
of the letter of July 14, 1905, from the defendant to the plaintiff, 
to which we have already referred. This letter so closely con- 
nected with the reinsurance agreement that was afterwards made 
reflects upon the intention of the parties in the use of the language 
employed therein and was we think- properly admitted. Stock- 
ham, Garnishee, vs. Stockham, 32 Md. 207. 

As we find no errors in the rulings of the court below, the 
judgment will be affirmed. 

Judgment affirmed, with costs to the appellee. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


PILGRIM 
vs. 


JETNA LIFE INS. CO.* 


INSURANCE-—-EMPLOYER’S LIABILITY INSURANCE—RISK— 
“DEMOLITION OR WRECKING OF ANY STRUCTURE.” 

The defendant, an insurance company, issued to a contracting company 
a policy assuring it against loss by reason of the injury or death 
of any person not in the employ of the assured, by accident growing 
out of the business described, and conducted at the locations named 
in the policy. The business described was “All operations incidental 
to the following business, in and during the continuance thereof: 
Carpentry work in connection with buildings not exceeding four 
stories in height”—but expressly excluded “demolition or wrecking 
of any structure.” «The plaintiff, the assured, entered into a contract 
with its owners to repair and remodel two adjoining buildings, and 
in the course of the work required by the contract it became necessary 
to take down a partition wall between the two buildings, and in 
doing this a person not in the employ of the assured was killed, 
for which his administratrix recovered a judgment against the 
assured, and thereupon plaintiff brought this suit for indemnity 
under the policy. Held, that the removal of the wall was not 
on or wrecking of any structure” within the meaning of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court. 

Action by Charles C. Pilgrim, receiver of the Russell-Robinson Com- 
pany, against the A<tna Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


Collins & Corbin, of Jersey City, for Appellant. 
Lum, Tamblyn & Colyer, of Newark, for Appellee. 
BERGEN, J. 
The Russell-Robinson Company entered into a contract with 
the owners to remodel and repair a building located on Market 
street in the city of Newark which had been damaged by fire. 
The Russell-Robinson Company entered into a subcontract with 
the Wm. L. Blanchard Company, a corporation, to do all the 
mason work required by the contract. A man by the name of 
Zamelsky, who was not an employee of either party, was killed 
by the falling of a wall which was being taken down while he 
was on the premises by the permission of either the contractor 
or the subcontractor. His administrator recovered a judgment 
against both the Russell-Robinson and the Blanchard Company, 
which was set aside to the Blanchard Company, but affirmed 


* Decision rendered, Nov. 19; 1917. 102 Atl. Rep. 445. Syllabus by 
the Court. 
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as to the Russell-Robinson Company. The plaintiff was ap- 
pointed receiver of the later company, and brought this suit to 
recover from the defendant the amount the Russell-Robinson 
Company was required to pay in satisfaction of the judgment. 
The plaintiff succeeded in his action, and judgment was entered 
in his favor from which the defendant has appealed. 

The policy of insurance upon which the plaintiff’s action is 
rested was issued by the defendant to the Russell-Robinson Com- 
pany, which by its terms assured it against loss resulting from 
claims on account of injuries or death accidentally suffered “by 
any person or persons not employed by the assured, by reason of 
the business described and conducted at the locations named in 
the said warranty,” which warranty was made a part of the policy. 
Two operations were exempted from the policy, viz. demolition 
or wrecking of any structure, and the operation of locomotives 
and cars by reason of locomotives. The cause was tried before 
the court without a jury and it found :— 

“That the said work being done upon said premises was a re- 
building, remodeling, and repairing of said structure, and was 
incidental to the business described in the warranties to the 
policy.” 

The first ground urged for reversal is that the court had no 
jurisdiction over the action for the reason that the cause had 
been removed to the United States District Court. There is no 
legal basis for this contention, because the federal court after 
the removal of the cause remanded it to the Supreme Court of 
this state, on the application of the present plaintiff. The state 
court has no authority to review the action of the federal court 
in remanding a cause of action to a state court from which, im 
the judgment of the federal court, it had been improperly re- 
moved, and therefore the Supreme Court of this state had juris- 
diction to hear and determine the cause of action. 

The next point made is that there was no allegation in the 
complaint, or evidence at the trial, or finding by the trial court 

‘that the judgment recovered by the administratrix of the de- 
ceased against the Russell-Robinson Company “was upon a claim 
upon it by reason of the doing by that company of any carpentry 
work.” The argument in support of this is that the classified 
description of the businéss insured was limited to carpentry 
work. This overlooks the fact that, after classifying carpentry 
work, the warranty includes “all operations performed for as- 
sured under contract.” We think that the trial court was justi- 
fied in finding that the taking down of the wall the falling of 
which caused the death of Zamelsky was incidental to the busi- 
ness described in the warranty. 


The next point which the appellant urges is that the taking 
down of the wall was a demolition or wrecking of a structure. 
This, we think, is not sound. The removal of an interior partition 
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wall for the purpose of repairing and altering the building in 
accordance with the contract between the Russell-Robinson Com- 
pany and the owner of the building is not the “demolition or 
wrecking of any structure” within the meaning of the policy, one 
of the warranties being that :— 


“The foregoing statement correctly describes the business to be 
insured, including all usual or special operations incident there- 
to.” 

The taking down of an inside partition wall made necessary 
for the completion of the carpentry work is a usual or special 
operation incident thereto. The premises being repaired were 
two buildings, and in order to complete the carpentry work ac- 
cording to the contract it was necessary to take down the wall 
separating the two buildings, but that proceeding was not a “de- 
molition or wrecking of any structure”; it was nothing more than 
the removal of a wall, made necessary to accomplish the altera- 
tions and repairs required to be done under the contract and in- 
cidental thereto. We are also-of opinion that the contract be- 
tween the Russell-Robinson Company and the owner of the 
property being repaired was properly received in evidence, being 
necessary to give the jury a complete understanding of the case, 
but, if not, it did no harm to the defendants. The contention 
that the plaintiff was improperly allowed to prove the amount of 
the judgment in favor of the administratrix of Zamelsky without 
a production of the record is frivolous, because the complaint 
alleged its recovery, and the answer admitted it. We have ex- 
amined the other matters argued, but find no merit in them. 

i The judgment will be affirmed, with costs. 


0 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, FourtH DEPARTMENT. 


MORRISON 


vs. 


ROYAL INDEMNITY CO* 


1. INSURANCE—INDEMNITY INSURANCE—RISK. 


Under an indemnity insurance policy, providing that the insurer should 
not be liable in respect to injury caused wholly or partly by an 
automobile driven by any person. in violation of law, as to age, and 
in view of Highway Law, § 282, subd, 2, as added by Laws 1910, 
c. 374, declaring that no one under 18 shall drive a motor vehicle, 
unless accompanied by a duly licensed chauffeur, or the owner of 
the vehicle, the insurer was not liable for a judgment recovered 


~ * Decision rendered, Dec. 5, 1917. 167 N. Y. Supp. 732. 
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against the insured arising out of an accident when insured’s auto- 
mobile was driven by his son, under 18, and when he was not 
accompanied by the insured or by a duly licensed chauffeur. 

(Fr other cases, see Insurance, Dec. Dig. § 437.) 


2. INSURANCE—INDEMNITY INSURANCE—RISK—ESTOPPEL. 


Where the insured had represented to the insurer that a party accom- 
panying his son was a duly licensed chauffeur, the insurer was not 
estopped from asserting the contrary because by diligent investiga- 
tion it might have been ascertained that such person was not a 
duly licensed chauffeur; nor did the fact that the insurer under- 
took the defense of an accident case, with full knowledge that it 
was not liable under its contract, estop it from claiming exemption 
from liability, as plaintff could not predicate an estoppel on the 
falsity of his own representation. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


3. INSURANCE—INDEMNITY INSURANCE—NONLIABILITY— 
WAIVER. 


Where the person accompanying insured’s son disclosed the fact that 
he was under 18 years, and hence not a duly licensed chauffeur, at 
about 4 p. m. on the last day of the trial, and where immediately 
after verdict, on the following day, the insurer moved to set aside 
the verdict and for a new trial and submitted briefs, the submission 
of briefs and the continuation of the defense after such disclosure 
was not a waiver of the insurer’s rights to disclaim liability. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Action by Solomon Morrison against the Royal Indemnity Company. 
On motion by plaintiff for a new trial upon exceptions to a nonsuit, 
heard by the Appellate Division in the first instance. Judgment of 
nonsuit affirmed. 

See, also 91 Misc. Rep. 248, 154 N. Y. Supp. 257. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De 
Angelis, JJ. 


Dana L. Spring, of Buffalo, for Plaintiff. 
Clinton B. Gibbs, of Buffalo, for Defendant. 
Dr ANGELES, J. 

The action was by the insured against the insurer upon an in- 
demnity insurance policy, to recover the amount of a judgment 
recovered against the insured, the plaintiff, after a trial in an 
action brought by one Schultz for personal injuries sustained 
in a collision between his wagon and the plaintiff’s automobile, 
and to recover the amount of a judgment rendered upon an ap- 
peal to this court from such judgment and the expenses of such 
appeal, which judgments and expenses had been by the plaintiff 
before the commencement of this action. 

[1] The defense was that by the terms of its policy the de- 
fendant did not agree to indemnify the plaintiff against liability 
for the injuries sustained by Schultz. The automobile was owned 
by the plaintiff and was operated by his son, who at the time of 
the accident was under 18 years of age. The policy expressly 
provided that the defendant was not to be liable “in respect of 
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injuries caused in whole or in part by an automobile while being 
driven or manipulated by any person in violation of law as to 
age, or if there is no legal age limit under the age of 16 years.” 
Subdivision 2 of section 282 of the Highway Law (as added 
by Laws 1910, c. 374) is as follows :— 

“Age of operator. No person shall operate or drive a motor 
vehicle who is under eighteen years of age, unless such person is 
accompanied by a duly licensed chauffeur or the owner of the 
motor vehicle being operated.” 

The accident occurred September 11, 1913. Immediately upon 
the happening of the accident the plaintiff notified the defendant 
of the occurrence as required by the policy. It appearing that 
the plaintiff’s son was under 18 years of age, the plaintiff repre- 
sented to the defendant that at the time of the accident his son 
was accompanied by one Wilson, a duly licensed chauffeur, and 
produced Wilson to the representatives of the defendant that 
he might be used as a witness. The last witness produced by the 
defendant upon the trial in the Schultz Case, 172 App. Div. 940, 
156 N. Y. Supp. 1144, was Wilson, and then it appeared for the 
first time that he was not a duly licensed chauffeur when he 
testified that at the time of the accident he was under 18 years 
of age. It is to be noted, also, that upon the trial of this action 
the proceedings in which are now under review, it was con- 
clusively shown that Wilson, now dead, never was licensed as a 
chauffeur. As soon as the trial of the Schultz Case was con- 
cluded and the motion for a new trial denied, the defendant dis- 
claimed liability for the damages to Schultz and refused to pro- 
ceed further in the case, unless the plaintiff would stipulate that, 
if the defendant proceeded further and took an appeal, it should 
be without prejudice to its claim that it was exonerated from 
liability because the plaintiff’s son was under 18 years of age 
and was not accompanied by a licensed chauffeur. The plain- 
tiff would not so stipulate, the defendant thereupon refused to 
proceed further with the litigation, again disclaimed liability, 
and the plaintiff’s personal attorneys were substituted in place of 
the defendant’s attorneys. The plaintiff took charge of the liti- 
gation and took the appeal, with the result that the judgment 
appealed from was affirmed as it already appears. 

It is now clearly established that at the time of the accident 
the plaintiff’s automobile was driven by his son, who was under 
18 years of age and was not accompanied by the plaintiff or a 
duly licensed chauffeur. So that, under its contract, the defend- 
ant is not obligated to indemnify the plaintiff for his loss, unless 
the defendant’s conduct has estopped it from taking the benefit 
of its contract in that respect. 

[2] The plaintiff insists that, as the defendant’s representative 
‘might have ascertained that Wilson was not a duly licensed 
chauffeur if they had made diligent investigation for that pur- 
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pose, the defendant is estopped from asserting that Wilson was 
not a duly licensed chauffeur. I think that the fair answer to 
that proposition is that, as the plaintiff represented to the defend- 
ant that Wilson was a duly licensed chauffeur, the plaintiff can-~ 
not take advantage of the defendant’s reliance upon such repre- 
sentation. ; 

The plaintiff also claims that as a correct interpretation of 
subdivision 2 of section 282 of the Highway Law requires that 
the person who is to accompany one who, although under 18 
years of age, drives an automobile, must be in the automobile in 
the capacity of a chauffeur charged with the duty of superintend- 
ing the driver, as well as a licensed chauffeur, and that, as the 
representatives of the defendant knew before the trial of the 
Schultz Case that Wilson sat in the back seat of this six- 
passenger automobile as one of the party of boys and in no sense 
to superintend the driving, the defendant undertook the defense 
of the Schulz action with full knowledge that it was not liable 
under its contract, and is therefore estopped from claiming ex- 
emption from liability. The answer to this proposition is that, 
since the plaintiff represented to the defendant that this supposed 
liecnsed chauffeur accompanied his son in the automobile for 
the purpose of complying with the statute, and thus interpreted 
the statute for that purpose, the plaintiff cannot predicate an 
estoppel on the falsity of his own representation. 

[3] It is suggested that, since Wilson disclosed the fact that 
he was under 18 years of age and so not a duly licensed chauffeur, 
about 4 o’clock p. m. on the last day of the trial, and the case 
was thereafter submitted to the jury about 5 o’clock, after the 
addresses of the counsel and the charge to the jury; that a sealed 
verdict was returned the next morning at the opening of the 
court, to wit, May 29th; that immediately thereafter a motion 
was made upon the minutes by the defendant’s counsel to set 
aside the verdict and for a new trial, briefs upon which were 
submitted ; and that the defendant caused a letter to be written 
to the plaintiff on the 4th day of June advising him of its dis- 
claimer of liability—this brief and necessary continuance of the 
defense of the action by the defendant constituted a waiver of 
the right of the defendant to its disclaimer of liability. I think 
not. It would hardly have done for the counsel to withdraw 
from the cause as the trial proceeded in its last stages, To ask 
for a suspension of the trial immediately upon Wilson’s dis- 
closure of his age upon the ground suggested would not have 
been permissible. The disclaimer made in the letter of June 
4th as the result of the decision of the defendant after the situa- 
tion was presented to it came reasonably promptly, and in our 
opinion ought not to be held as dilatory and too late to justify 
the defendant in withdrawing from the defense of the action. 

It follows that the judgment of nonsuit should be affirmed, 
with costs. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


HARTIGAN et AL. 


US. 


CASUALTY CO. OF AMERICA.* 


INSURANCE—REMEDIES AND PROCEEDINGS ON INSOLVEN- 
CY—APPEALS—“RIGHT OF ACTION”—“PROPERTY, CON- 
TRACTS, AND RIGHT OF ACTION.” 


Code Civ. Proc. § 756, provides that, in case of a transfer of interest or 
devolution of liability, the action may be continued by or against 
the original party, unless the court directs the person to whom the 
interest is transferred or upon whom the liability devolved to be 
substituted. Insurance Law (Consol. Laws, c. 28) § 63, provides 
that the liquidation of the business of insurance corporations, when 
ordered, shall be made by and under the direction of the superin- 
tendent of insurance and his successors in office, who may deal with 
its property and business in their own names as superintendents 
or in the name of the corporation as the court may direct, and shall 
be vested by operation of law with title to all property, contracts, 
and rights of action of the corporation. Held, that an appeal from 
a judgment against an insurance company, which was ordered 
liquidated by an order providing: that the superintendent and his 
successors were thereby vested with title to all of its properties, 
contracts, and rights of action, and directed to deal with them in 
their own names, was properly taken in the name of the company, 
as the statute was not designed to limit the powers or rights of the 
superintendent, and the provisions of the order did not have reference 
to pending litigation, since a “right of action” arises from the 
existence of a prmary right, and an invasion of that right by some 
delict and a judgment against a corporation is not a part of its 
“property, contracts, and rights of action.” 


(For other cases, see Insurance, Dec. Dig. § 44.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Right of Action.) 


Woodward, J., dissenting. 


Appeal from Special Term, Rensselaer County. 

Action by Maurice H. Hartigan and another against the Casualty 
Company of America. From an order (100 Misc. Rep. 473, 165 N. Y. 
Supp. 894) denying its motion to require the respondents to accept 
a notice of appeal to the Court of Appeals, defendant appeals. Re- 
versed, and motion granted. 

See, also 79 Misc. Rep. 464, 161 N. Y. Supp. 145. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


Moses J. Wright, of New York City (Thomas J. Skelly, of New 
York City, of counsel), for Appellant. 
William E. Woolard, of Albany, for Respondents. 


~® Decision rendered, Nov. 28, 1917. 167 N. Y Supp. 645. 
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CocHRANE, J. 

The plaintiffs recovered a judgment against the defendant, 
which on appeal to this court was affirmed. The defendant hav- 
ing become insolvent, an order was granted, pursuant to section 
63 of the Insurance Law, liquidating its business and directing 
the superintendent of insurance to take possession of its property 
and make such liquidation. The superintendent of insurance 
thereupon took an appeal to the Court of Appeals from the said 
judgment of this court. The respondents returned the -notice 
of appeal, on the ground that the appeal was erroneously taken 
in the name of the defendant, instead of in the name of the 
superintendent of insurance. A motion was made at Special 
Term to require the respondents to accept such notice of appeal, 
and from an order denying such motion the present appeal has 
been taken. 

The appeal was properly taken in the name of the judgment 
debtor. Code of Civil Procedure, § 756; People vs. Troy Steel 
& Iron Co,. 82 Hun, 303, 31 N. Y. Supp. 337. The motion was 
denied because of the following provision in the order of liqudia- 
tion, viz. :— 

“They [the superintendent and his successors] are hereby 
vested with title to all of the property, contracts and rights of 
action of the said company, and directed to deal with the same 
in their own names as superintendents of insurance.” 

That provision was inserted in the order, pursuant to section 
63 of the Insurance Law, for the purpose of facilating the duties 
of the superintendent of insurance in the process of liquidating 
the affairs of the insolvent corporation. The statute is one of 
enlargement, rather than one of restriction. It was not designed 
to curtail or limit the powers or rights of the superintendent in 
the duties imposed upon him in his official capacity. The pro- 
vision in the order above quoted does not have referenc to court 
procedure in pending litigation, but to the title to the property 
and assets of the corporation and the management thereof. The 
direction to the superintendent to deal in his own name is speci- 
fically limited to the “property, contracts, and rights of action” 
of the corporation. 

“It has been said that a right of action at law arises from 
the existence of a primary right in the plaintiff, and an invasion 
of that right by some delict on the part of the defendant.” 1 
Ruling Case Law, 313. 

It is only by a strained construction that.a judgment against 
a corporation can be considered as included within the expression 
“property, contracts, and rights of action” of such corporation. 
The judgment which the appellant is seeking to reverse is prop- 
erty, not of the appellant, but of the respondents; and certainly 
it is against the policy of the courts to strain unduly the meaning 
of words for the purpose of defeating a right of appeal on a 
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question of practice. Section 63 of the Insurance Law authorizes 
the court in its discretion to make such a provision as would re- 
quire this appeal to be taken by the superintendent of insurance 
in his own name. But the order in this instance granted on ap- 
plication of the superintendent most clearly did not have in view 
any such limitation on the method of appeal as is sought to be 
given in this case. The superigtendent of insurance, in procuring 
that order, did not intend, nor did the court in granting it in- 
tend, to interpose obstacles in the performance of his duties in 
taking such measures as he deemed wise for the best interests of 
the corporation. 

The order should be reversed, with $10 costs and disburse- 
ments, and the motion granted, with $10 costs. All concur, ex- 


cept Woodward, J., who dissents, on the opinion of Rudd, J., at 
Special Term. 


- ooo -— 


MARYLAND CASUALTY CO. Er au. vs. LAUREL OIL & 
FERTILIZER CO. (No. 19729.)* 
(Supreme Court of Mississippi, Division B.) 


1. INSURANCE—ACTIONS—QUESTION FOR JURY—PEREMP- 
TORY INSTRUCTION. 


In an action against a casualty company on its policy to indemnify an 
employer for all loss of money, etc., constituting larceny or embezzle- 
ment by an employee, where the employee gave testimony showing, 
if true, that the shortage in his accounts did not come about by any 
act of larceny or embezzlement of his, the court improperly granted 
a peremptory instruction for the employer. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—INDEMNITY INSURANCE—EVIDENCE. 


In such action, the court improperly excluded certain testimony offered 
by the employee stating that he had not embezzled or stolen any of his 
employer’s property. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 


3. INSURANCE—INDEMNITY INSURANCE— REQUIREMENT 
THAT ASSURED INSTITUTE PROSECUTION. 


It is a reasonable requirement, where one party insures another against 
acts of his employees constituting larceny or embezzlement, to 
stipulate that assured shall give information and institute prosecu- 
tions against a guilty employee, where required to do so, of all 
offenses on the part of the employee insured against. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Appeal from Circuit Court, Jones County; P. B. Johnson, Judge. 

Suit by the Laurel Oil & Fertilizer Company against the Maryland 
Casualty Company and others. From a judgment for plaintiff, defend- 
ants appeal. Judgment reversed, and cause remanded. 


* Decision rendered, Dec. 10, 1917. 76 S. Rep. 875. 
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Chas. R. Shannon and A. B. Schauber, both of Laurel, for Ap- 
pellants. 
W. J. Pack, of Laurel, for Appellee. 


—————_90+@—_—__ —_-- 


WISE vs. CAROLINA HAIL INS. CO. er au. (No. 9777.)* 


(Supreme Court of South Carolina.) 


1, INSURANCE—REGULATION—STATUTORY PROVISIONS. 


Civ. Code 1912, § 2701, provides that before licensing any insurance com- 
pany to do business in the state the insurance commissioner shall 
require such company to deposit with him an approved bond or 
approved securities in amounts therein specified and that if a 
bond be given it shall be conditioned to pay “any judgment” en- 
ered against the company. Section 2708 provides that it shall be 
unlawful for any insurance company to transact business in the state 
unless possessed of at least $100,000 of surplus or capital, or 
unless in lieu thereof it shall file with the insurance commissioners 
the certificate of the official of some other state that he holds on 
deposit or in trust for the benefit of all policyholders or members, 
securities worth at least $100,000, or unless in the absence of such 
capital or deposit it shall deposit with the insurance commissioner 
valid securities aggregating $10,000 or a bond conditioned to pay 
“any judgment * * * upon a policy of insurance” against the 
company. Held, that as applied to a case in which the company 
did not give a bond, but deposited securities, the two sections are 
not repugnant, nor is section 2701 limited to domestic companies, 
or section 2708 to foreign companies. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


2. INSURANCE—INSOLVENCY OF INSURANCE COMPANIES— 
ASSETS AND RIGHTS OF POLICYHOLDERS. 


Under Civ. Code, §§ 2701 and 2708, where an insurance company executed 
an instrument providing that it thereby deposited with the insurance 
company certain securities therein specified for the purposes set 
forth in the laws of the state, such deposit, on the insolvency of the 
corporation, was first applicable to the payment of claims ot policy- 
holders and members, and an assignment of the deposit by the 
company to receive loans was imperative as against the rights of 
policyholders. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


3. a COMPANIES—POWERS—ASSIGN- 
MENTS. 


Civ. Code 1912, § 2850, authorizing corporations to borrow money and 
make notes, etc., and on notice and a vote of the stockholders to 
secure payment of obligations by mortgages or deeds in trust, pro- 
vided that no such notice or vote shall be required to enable the 
proper officers to secure the payment of any temporary loan, by a 
pledge or hypothecation of any chose in action “held or owned” 
by such corporation, does not deprive an insurance company of power 


* Decision rendered, July 19, 1917. On rehearing, Dec. 3, 1917. 94 
S. E. Rep. 535. 
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to assign permium notes thereafter to be taken in the ordinary 
course of business to secure a loan, and such an assignment was 
not invalid because the notes were not in esse at the date of the 
assignment. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


4. INSURANCE—INSOLVENCY—PREFERENCES. 


An assignment by an insurance company, which was then solvent but 
which subsequently became insolvent, of premium notes then on 
hand or thereafter taken in the ordinary course of business to 
secure loans made to it, was not unlawful as a preference or against 
public policy. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


On Rehearing. 


5. INSURANCE—INSOLVENCY OF INSURANCE COMPANIES 
—ASSETS AND RIGHTS OF POLICYHOLDERS. 


Where the securities deposited with the insurance commissioner by an 
insurance company which became insolvent exceeded the amount 
required to be deposited by the statute, policyholders were only 
entitled, as against one to whom the company had assigned the de- 
posited securities, to the amount required by statute. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Common Pleas Circuit Court of Edgefield County; J. 
W. De Vose, Judge. 

Action by W. W. Wise against the Carolina Hail Insurance Com- 
pany and another. From the decree, defendants appeal. Modified. 


W. F. Stackhouse, L. D. Lide, and H. S. McCandlish, all of Marion, 
for Appellants. 

Dial & Todd, of Laurens, and J. Wm. Thurmond, of Edgefield, for 
Respondent. 


WESTERN INDEMNITY CO. vs, FREE AND ACCEPTED 
MASONS or Texas. (No. 8513.)* 


(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE — INDEMNITY INSURANCE — “CLAIM FOR 
DAMAGES.” 


An action by the obligee, on a bond indemnifying it against default of 
its treasurer, for the amount of a defalcation, is a claim for damages 
within Vernon’s Sayles’ Ann. Civ. St. 1914, art. 5714, providing 
that no stipulation in any contarct requiring notice to be given of 
any claim for damages as a condition precedent to a right to sue 
thereon shall ever be valid, unless such stipulation is reasonable; 
and any such stipulation fixing the time within which such notice 


* Decision rendered, Oct. 27, 1917. Rehearing denied, Dec. 1, 1917. 
198 S. W. Rep. 1092. 
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shall be given at a less period than 90 days shall be void, so that 
a condition of the policy requiring immediate notice was void. 
(For other cases, see Insurance, Dec. Dig. § 539[3].) 
(For other definitions, see Words and Phrases, First and Second Series, 
Claim for Damages.) 


2. INSURANCE—FIDELITY INSURANCE—“INSURANCE COM- 
PANY.” 


A fidelity company guaranteeing the honesty of persons holding places 
of trust and the performance of contracts and undertakings is an 
insurance company, and the same rules of construction must apply 
thereto as apply to other insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance Company.) 


3. INSURANCE—FIDELITY INSURANCE—NOTICE OF LOSS— 
REASONABLE TIME. 


Where the fidelity i insurance company did not plead any damages by delay 
in giving notice, or that the principal had disposed of his property 
during the time between the giving of notice and the time when it 
should have been given, whether the notice actually given was within a 
reasonable time was immaterial. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—FIDELITY POLICIES—REPRESENTATIONS IN 
APPLICATION—KOWLEDGE OF DEFAULT—EVIDENCE. 


Evidence held to warrant finding a jury that the Grand Master of the 
lodge, indemnified in a fidelity policy against defalcation by its 
treasurer, had no knowledge of previous defaults or irregularities 
in auditing the books. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—FIDELITY INSURANCE—BREACH OF CONDI- 
TIONS—“WAIVER.” 


Where the insurer in negotiations or transactions with the insured 
recognizes the continuing validity of the policy, after knowledge on 
its part of the conditions upon which the claim of forfeiture is 
based, or if it does acts based on the validity of such policy, or 
requires the insured by virtue thereof to do some act or incur some 
trouble or expense, the forfeiture is, as a matter of law, waived. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 


7. INSURANCE—FIDELITY INSURANCE—BREACH OF CONDI- 
TIONS—“WAIVER.” 

Where insurer 4 months after notice of defalcation wrote to an officer 
of the obligee, stating that the answers in the application were un- 
true, that notice had not been given in time, and requested a state- 
ment showing receipts and disbursemnts to make which the obligee 
was required to incur expense, the condition of the bond making 
it void if notice were not given within a stipulated period, and 
which had not been complied with, was waived. 


(For other cases, see Insurance, Dec. Dig. § 558[3].) 
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8. INSURANCE—FIDELITY INSURANCE—BREACH OF CONDI- 
TIONS—“WAIVER.” 


In view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4948, providing that 
in all suits brought vpon insurance contracts or policies hereafter 
issued or contracted for in this state, no defense based upon his 
misrepresentations made in the application for, or in obtaining or 
securing the said contract, shall be valid, unless the defendant shall 
show on the trial that, within a reasonable time .after discovering 
the falsity of the misrepresentations so made, it gave notice to 
the assured; that it refused to be bound by the contract or policy, 
provided that 90 days shall be a reasonable time, where an obligee 
on a treasurer's hond at the request of the surety made up a report 
which was required more than 4 months afer notice of the default 
and notice of the falsity of the statements in the application, the 
defense of falsity of such statements was waived. 


(For other cases, see Insurance, Dec. Dig. § 396[1].) 


9. INSURANCE—FIDELITY BOND—LIABILITY. 


If the treasurer against whose defalcation a surety bond was taken had 
made a defalcation before the bond was taken and borrowed money 
to cover the shortage, and after the execution of the bond repaid 
the money borrowed with the funds of the lodge, there was a new 
defalcation, for which the surety was liable. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


10. INSURANCE—FIDELITY BOND—LIABILITY. 


Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, provides that in all 
cases where a loss occurs and the life insurance company, or accident 
insurance company, or life and accident, health and accident, or life, 
health, and accident insurance company liable therefor shall fail to 
pay the same within 30 days after demand therefor, such company 
shall he liable to pay the holder of such policy, in addition to the 
amount of the loss, 12 per cent damages on the amount of such 
loss, together with reasonable attorney fees for the prosecution and 
collection of such loss. Artcle 4955 provides that all the provisions 
of the laws applicable to the life, fire, maririe, inland, lightning, or 
tornado insurance companies shall, so far as the same are applicable, 
govern and apply to all companies transacting any other kind of 
insurance business in this state, so far as they are not in conflict 
with provisions of law specially applicable thereto. Const. art. 
3, § 35, provides that no bill (except general appropriation bills, 
which may embrace the various subjects and accounts, for and on 
account of which moneys are appropriated) shall contain more than 
one subject, which shall be expressed in its title; but if any subject 
shall be embraced in an act, which shall not be expressed in the 
title, such act shall be void only as to so much thereof as shall not 
be so expressed. Held, that article 4955, being originally Acts 3lst 
Leg. c. 108, § 55, and being void because its purpose was not 
expressed in the title, and having gained nothing by re-enactment 
into article 4955, is void as in conflict with Const. art. 3, § 35, so 
that a judgment awarding 12 per cent penalty for failure to pay 
the loss of an indemnity bond was improper. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by the Free and Accepted Masons of Texas (colored) against 
B. R. Bluitt and others. Judgment for plaintiff, and defendant Western 
Indemnity Company appealed. Reformed and affirmed. 
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Carden, Startling, Carden, Hemphill & Wallace, all of Dallas, for 
Appellant. . 


Mike E. Smith, O. W. Gillespie, and G. W. Dunaway, all of Ft. 
Worth, for Appellee. 


HOME LIFE & ACCIDENT CO. vs. GENERAL BONDING 
& CASUALTY CO. (No. 7609.)* 


(Court of Civil Appeals of Texas. Dallas.) 





1. INSURANCE—LIABILITY OF 
SURANCE. 


Under an employer’s liability insurance policy, providing that no action 
should lie, unless it should be brought by the insured for loss ac- 
tually sustained and paid in money by the insured in satisfaction of 
a judgment, where insured became bankrupt after the affirmance of 
a judgment on a claim covered by the policy, and, the surety on its 
appeal bond paid off the judgment, took an assignment thereof and 
an assignment of the policy, it was entitled to recover against the 
insurer as the situation was the same as though insured had bor- 
rowed the money and paid the judgment and then transferred it 





INSURER—INDEMNITY _IN- 


to the surety, and the surety was entitled to all the rights of y "ee, 
insured under the policy. eee ot 3 
(For other cases, sce Insurance, Dec. Dig. § 514.) ous hv 
2. INSURANCE—ACTIONS—LIMITATION BY POLICY—VALID- ies 
FY. i “hen 
Under Rev. St. 1911, art. 5713, providing that it shall be unlawful to bee. é 
enter into any sipulation, contract, or agreement whereby the time in la . 
which to sue thereon is limited to a shorter period than 2 years, and Peeve 


that no stipulation, contract, or agreement for any shorter limita- 
tion shall be valid, a provision in an employer’s liability insurance 
policy that no action should lie, unless brought within 90 days after 
final judgment against the insured had been paid and satisfied, did 
not prevent the bringing of the action more than 90 days after the 
payment of the judgment. 


(For other cases, see Insurance, Dec. Dig. § 622[2].) 





Appeal from District Court, Dallas County; W. F. Whitehurst, 
Judge. 

Action by the General Bonding & Casualty Insurance Company 
against the Home Life & Accident Company. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Seay & Seay, of Dallas, for Appellant. 
Locke & Locke, of Dallas, for Appellee. 








* Decision rendered, Oct. 14, 1916. Rehearing denied, Nov. 11, 1916. 
198 S. W. Rep. 1064. 
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YOUNG vs. WILSON Et at. (No. 14141.)* 
(Supreme Court of Washington.) 


INSURANCE—CASUALTY INSURANCE—ASSIGNMENT. 


Defendant being the owner of an automobile which he operated as a 
jitney under the bond of a casualty company procured the bond to 
be changed so as to cover a car in fact owned by another defendant. 
A jitney permit was issued by the secretary of the state permitting 
defendant to drive such other car instead of the one covered by the 
first permit, after which defendant attempted to assign the permit 
to his co-defendant who, while driving it caused an injury for which 
the casualty company was sought to be held under the surety bond. 
Rem. Code 1915, § 5562—8 (Automobile Code [Laws 1915, p. 389] 
§ 8), provides that no license shall be transferred from one 
person to another, but may be transferred from one car to another 
when duly authorized by the secretary of state. Held, that the 
assignment was invalid, and imposed no liability upon the casualty 
company. ’ 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Department 2, Appeal from Superior Court, Pierce County; M. L. 
Clifford, Judge. 

Action by Irvin Young against R. A. Wilson and others. Judgment 
for plaintiff and defendants appeal. Reversed. 


Boyle, Brockway & Boyle, of Tacoma, and Henry S. Noon, of 
Seattle, for Appellants. 


* Decisioin rendered, Nov. 27, 1917. 168 Pac. Rep. 1137. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


BRUNJES 
vs. 
METROPOLITAN LIFE INS. CO. (two cases). (Nos. 5, 6.)* 


1. INSURANCE—LIFE INSURANCE—BREACH OF WARRANTY 
—EFFECT 

A breach of wornels contained in a life insurance policy is a bar to 
a recovery upon the policy by the beneficiary, following Fish vs. 
Metropolitan Life Insurance Co., 73 N. J. Law, 619, 64 Atl. 109; 
Brunjes vs. Metropolitan Life Insurance. Co., 83 N. J. Law, 296, 
84 Atl. 1062. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


2. INSURANCE—LIFE INSURANCE—ACTION—EVIDENCE—RE- 
COVERY. 


In a suit on an industrial policy of insurdnce, it is not error to admit in 
evidence at the trial the application blank containing signed answers 
of the insured and the medical examiner’s report, although not made 
a part of the policy. If the answers are false, it will bar a recovery 
on the policy, by the beneficiary, on the ground of fraud, following 
Duff vs. Prudential Insurance Company, 101 Atl. 371. 


(For other cases, see Insurance, Dec. Dig. §§ 256[1], 650.) 


Garrison, Minturn, Kalisch, White, and Williams, JJ., dissenting. 


Appeal from Circuit Court, Monmouth County. 

Actions by Helen H. Brunjes against the Metropolitan Life Insurance 
Company. Judgment for defendant upon a directed verdict, and plaintiff 
appeals. reas in each case affirme , 

See, also, 83 N. J. Law, 296, 84 Atl. 1062. 


John P. Lloyd, of Matawan (Harry Lane, of Jersey City, on the 
brief), for Appellant. 
Clifford I. Voorhees, of New Brunswick, for Appellee. 


BLACK, J. 

Verdicts for the defendant were directed at the circuit by the 
trial judge in each of these cases. The legality of that judicial 
action is brought under review by these appeals. The suits were 
brought to recover $500 on an ordinary life insurafice policy, to 
which the application was attached and made a part of the con- 
tract, dated March 13, 1911, and $430 on an industrial policy of 
like date. The application blank and medical examiner’s report 


Pe Decision rendered, Nov. 19, 1917. 102 Atl. Rep. 693. Syllabus by the 
ourt. 


Vol. LI—18. 
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were not made a part of the contract under this policy. The 
assured, Fred Brunjes, died July 8, 1911. This was the second 
trial of the first case. That trial resulted in a verdict for the 
plaintiff, which on a rule to show cause was set aside by the 
Supreme Court, on the ground that there was a breach by the 
insured of a warranty in the application for the insurance. 
Brunjes vs. Metropolitan Life Insurance Co., 83 N. J. Law, 296, 
84 Atl. 1062. 

The justification of the trial judge for his judicial action rested 
on the ground, as stated by the court, that the proofs were the 
same at the trial under review as on the first trial. While it is 
the settled or accepted law of this state, under our judicial system, 
that a verdict set aside on a rule to show cause, as against the 
weight of evidence, on a retrial, that result is not necessarily a 
ground for the trial judge to direct a verdict in accordance there- 
with, Hobrandt vs. Central R. R. Co., 81 N. J. Law, 488, 83 Atl. 
511; Dickinson vs. Erie R. R. Co., 85 N. J. Law, 586, 90 Atl. 
305; Le Barron vs. Erie R. R. Co., 102 Atl—, Nov. Term, 1917. 

[1] But in this case the decision of the Supreme Court was 
rested on a breach of warranty. There being no denial of it in 
the proofs, we think the ruling of the trial judge was correct, 
and should be affirmed, substantially for the reasons stated in the 
opinion of the Supreme Court supra and the case of Fish vs. 
Metropolitan Life Insurance Co., 73 N. J. Law, 619, 64 Atl. 109, 
decided in this court. 

This disposes of this case, but it may not be amiss to briefly 
refer to the grounds of appeal and incidentally to some of the 
dominant facts. The grounds of appeal are three in each case. 
They are the same, with the exception that there is an additional 
or fourth ground in case No. 2, i. e., the suit on the industrial 
policy. 

That the court improperly directed a verdict for the defendant 
is disposed of by what has been said above. There was no error | 
in the admission or rejection of evidence. This disposes of the 
first and third grounds of appeal, being without legal merit. 

[2] In case No. 2, as stated, there is an additional or fourth 
ground of appeal. It is alleged as error the trial court improperly 
admitted in evidence the application blank of the deceased, con- 
taining his signed answers given to the Metropolitan physician 
and medical examiner, and the report of the medical examiner. 
These were not made a part of the policy, and section 4 of the 
act of 1907 (page 134) is invoked, which provides that the policy 
shall contain the entire contract between the parties, and all 
statements purporting to be made by the insured shall, in the 
absence of fraud, be deemed representations, and not warranties. 
Any waiver of this provision shall be void. : 

We had under consideration and passed upon this point in the — 
case of Duff vs. Prudential Insurance Co., 101 Atl. 371. In the 
case under discussion, in the application, the insured stated, 
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among other things, that he had never had consumption; that he 
was then in sound health; that Dr. Coughlin attended him in 
January, 1911, for grippe one week; that he had not been under 
the care of any physician within two years, unless, as stated in 
the previous line. It is provided in the application that every 
answer must be true, or the policy will be void. 

We think it was not error for the trial court to admit the 
application blank with the signed answers of the insured and the 
medical examiner’s report in evidence. There was no attempt to 
disprove or controvert the fact, that these statements were untrue. 

There is nothing mysterious about a policy of life insurance. It 
is a contract. The contract is based upon facts regarding age, 
health and disease. When facts are called for which are required 
to be given by the insured, and signed answers to questions are 
returned as a basis for making the contract, fair dealings require 
that the answers so made should be true. A material false rep- 
resentation in the answers purposely made is a reason for the 
avoidance of the policy on the ground of fraud. 

It was therefore not error for the court to direct verdicts for 
the defendant. 

The judgment in each of the cases will be affirmed, with costs. 

Garrison, Minturn, Kalisch, White, and Williams JJ., dissent. 


COURT OF APPEALS OF NEW YORK. 
WHIPPLE 


vs, 


PRUDENTIAL INS. CO. OF AMERICA* 


1, INSURANCE—LIFE INSURANCE—“‘APPLICATION”—WAIVER 
OF CONDITIONS. 


An “application” for life insurance is a proposition or request for a 
contract of insurance the statements of which upon acceptance bind 
the applicant, but the company may relinquish or waive any of the 
rights created thereby, including a condition that the policy should 
not take effect until the first premium is paid. 

(For other cases, see Insurace, Dec. Dig. §§ 130[1], 141[2].) 

(Fer other definitions, see Words and Phrases, First and Second Series, 

Application.) 


2. INSURANCE—LIFE POLICIES—WAIVER OF CONDITIONS. 


A provision in a policy of life insurance that no conditions could be 
waived except by indorsement by certain officers cannot effect the 
waiver of a condition in the application that the policy should not 
take effect until the premium is paid, because until the waiver was 

Fs Ss ent sass Sommeio iene i regadsceaceiphcansiechoaadi adage aneenned Lita ace 


* Decision rendered, Dec. 4, 1917. 118°N. E. Rep. 211. 
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made, the premium being unpaid, there was no contract between 
the parties. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE—CONDITIONS IN LIFE POLICY—WHO MAY 
WAIVE—“MANAGER.” 


It could not be held as a matter of law that an insurance agent designated 
as “Manager Western Division” had no authority to waive con- 
ditions in a life policy; the designation of “manager” implying 
general powers. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

(For other definitions, see Words and Phrases, First and Second Series, 

Manager.) 


4. INSURANCE—LIFE POLICIES—WAIVER OF CONDITIONS— 
LAW OR FACT. 

A waiver as to condition in an application for life insurance, not express, 
is essentially a matter of intention, being a question of fact where 
reasonable minds may differ as to inferences to be drawn from estab- 
lished facts as to intention of the party. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—LIFE INSURANCE—CONDITIONS IN APPLICA- 
TION—WAIVER—QUESTION FOR JURY. 

Evidence held sufficient to take to the jury the question whether a life 
insurance company waived a condition in an application that the 
policy should not take effect until the premium was paid. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. 

Action by Ida R. Whipple against the Prudential Insurance Company 
of America, From a judgment of the Appellate Division of the Supreme 
Court in the First Judicial Department (165 ‘App. Div. 984, 150 N. Y. 
Supp. 1118) affirming a judgment in favor of defendant entered upon 
a dismissal of the complaint at trial term, plaintiff appeals. Reversed. 

The nature of the action and facts, so far as material, are stated 
in the opinion. 


J. M. Richardson Lyeth, of New York City, for Appellant. 
Alfred M. Bailey, of New York City, for Respondent. 


CoLLIN, J. 

The action is to recover the sum payable to the plaintiff by a 
policy issued by the defendant May 22, 1912, insuring the life of 
Clayton J. Whipple, the husband of the plaintiff. It is defended 
upon the ground that the policy was inchoate and ineffective, be- 
cause the first premium had not been paid at the time of the death 
of the insured. The plaintiff by pleading and proof averred that 
the defendant waived its right that the policy should not take 
effect until the first premium was paid in full. At the close of 
the plaintiff’s evidence, the trial court granted the motion of 
the defendant that the complaint be dismissed on the ground that 
a cause of action had not been proved, and gave the plaintiff an 
exception. The, judgment of the Trial Term was affirmed by 
the Appellate Division by a divided vote. 
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The application of the insured for the policy contained this 
statement :— : 

“T hereby declare, that all the statements and answers made or 
to be made to the company’s medical examiner shall constitute 
the application and become a part of the contract of insurance 
hereby applied for, and it is further agreed that the policy herein 
applied for shall be accepted subject to the privileges and pro- 
visions therein contained, and said policy shall not take effect 
until the same shall be issued and delivered by the said company, 
and the first premium paid thereon in full, while my health is 
in the same condition as described in this application.” 

This application was accepted, and the policy was issued and 
. delivered to the defendant. The first premium had not been paid 
in full at the time of the death of the applicant on July 15, 1912. 
The policy provided that :— 

The defendant, “in consideration of the application for this 
policy, which is hereby made a part of this contract, a copy of 
which application is attached hereto, and of the payment, in the 
manner specified, of the premium herein stated, hereby insures 
the life of the” insured as stated therein. 

It also contained the provision :— 

“No condition, provision, or privilege of this policy can be 
waived or modified in any case except by an indorsement hereon 
signed by the president, one of the vice presidents, the secretary, 
and one of the assistant secretaries, the actuary, the associate 
actuary, or one of the assistant actuaries. No modification or 
change shall be made in this policy except such as is in accord- 
ance with the law of the state in which the same is issued. No 
agent has power in behalf of the company to make or modify 
this or any other contract of insurance, to extend the time for 
paying a premium, to waive any forfeiture, or to bind the com- 
pany by making any promise, or making or receiving any rep- 
resentation or information.” 

There is neither proof nor claim by the plaintiff that the right 
of the defendant that the policy should not take effect until the 
first premium was paid thereon in full was waived in accordance 
with any stipulation of the provision. The defendant asserts 
and argues that consequently there could have been no legal 
waiver of the right. Therein it errs. 


[1] The following reasoning is sound, impeccable, and estab- 
lished in this jurisdiction: The application is a proposition or 
request for the contract of insurance between the applicant and 
the company, the statements of which upon its acceptance by the 
company bind the applicant and create correlative rights to the 
company. The company may relinquish or waive any of those 
rights. 


[2] The obligations or rights of the applicant or of the com- 
pany arising through the application and its acceptance cannot 
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be restricted or affected by any provision of the policy, as a 
contract, until the policy has taken effect and become a contract 
between the parties. The provision of the policy last quoted by 
_ us or an analogous provision of a policy has no contractual re- 
strictive power in or upon the right or freedom of the company 
to waive the stipulation that the policy shall not take effect until 
the first premium is paid in full, because it is not until the waiver 
has been made (the premium remaining unpaid) that the policy 
becomes a contract between the parties or binding, as a whole 
or as to individual provisions, as a contract, upon the insured. 
McClelland vs. Mutual Life Ins. Co., 217 N. Y. 336, 111 N. E. 
1062; Stewart vs. Union Mutual Life Ins. Co., 155 N. Y. 257, 
49 N. E. 876, 42 L. R. A. 147; Skinner vs. Norman, 165 
N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776; Berry vs. Amer- 
ican Central Ins, Co., 132 N. Y. 49, 58, 30 N. E. 254, 28 Am. 
St. Rep. 548; Ames vs. Manhattan Life Ins. Co., 40 App. Div. 
465, 58 N. Y. Supp. 244, affirmed upon the opinion of court 
below, 167 N. Y. 584, 60 N. E. 1106; Russell vs. Prudential Ins. 
Co. of America, 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 
656; Walsh vs. Hartford Fire Ins. Co., 73 N. Y. 5; Wood vs. 
American Fire Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. 
Rep. 733; Haight vs. Continental Ins. Co., 92 N. Y. 51. The 
defendant urges that we decided in Russell vs. Prudential Ins. 
Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656, that the 
stipulation in the application could be waived only by the rep- 
resentatives of the company designated and in the manner pre- 
scribed in the provisions of the policy last above quoted. We did 
not so decide. The crucial point in the Russell Case was that 
the trial justice erred in holding that, as a matter of law, under 
the evidence there, the general agent, Tennant, was authorized to 
waive the right of the defendant to deem the policy ineffective 
until the payment of the first premium. We said :— 

“The defendant contended [at the trial] that, if there was any 
evidence that Tennant had apparent authority to put the policy 
in force and waive its express conditions, and any evidence of 
estoppel, the questions were for the jury, but the court adhered 
to its view that it was a question of law upon the contract of in- 
surance.” 

And again :— 

“In the case at bar there is no evidence of a course of business 
between the company and the insured, nor was it shown that 
the general agent had power to waive payment of the first pre- 
mium. On the contrary, the plaintiff put in evidence the contract 
between the company and its general agent, which showed, 
affirmatively, that he possessed no such power.” 

There was no legal evidence of a waiver, because there was no 
legal finding that Tennant had the authority to waive, and hence 
no question of waiver before us. Therefore the controlling ques- 
tion in the case was, as we said :— 
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“Whether the insured is to be charged with notice of the con- 
tents of the written application, which he executed, making the 
same a part of the contract of insurance.” 

When the case was in the Appellate Division, Justice Hiscock, 
now the Chief Judge of this court, in a dissenting opinion ex- 
pressed as the ground of his dissent the view that, as a matter of 
law, Tennant had not either real or apparent authority to waive 
the right given the company by the stipulation in the application. 
Russell vs, Prudential Ins. Co. of America, 73 App. Div. 617, 
76 N. Y. Supp. 1029. We in the case decided two conclusions: 
(1) That the trial justice erred in ruling, as a matter of law, that 
Tennant was empowered to waive, and consequently the basis 
of the submission of the evidence to the jury was erroneous; and 
(2) the stipulation in the application, accepted by the company, 
considered by itself bound, the applicant. 

[3] We are therefore to determine whether or not there was 
any evidence that the defendant. waived its right that the policy 
should remain ineffective until the payment of the first premium. 
Our conclusion depends upon the existence or nonexistence of 
evidence tending to prove:. (a) That J..W. Wilson, who de- 
livered the policy, had authority to waive the right; and (b) 
that his acts and language effected the waiver. The evidence as 
to the authority of Wilson is meager and unsatisfactory. 

The policy was delivered through the mail. The negotiations 
for the policy were conducted and concluded by a series of letters, 
the first of which appearing in evidence was from “Fred W. 
Tasney, Manager Western Division,” to the insured under date of 
April 4 1912, stating :— 

“Our manager, J. W. Wilson, of Cleveland, has forwarded to 
this office his letter to you of March 22d with your footnote 
thereon to the effect that you would consider an additional policy 
with this company upon the ten-year convertible term plan if 
issued to you.” 

A letter under date of April 15th from Tasney to the insured 
stated :-— 

“We are writing you again in view of the receipt of a letter 
from Manager Wilson to-day, asking as to the outcome of our 
correspondence.” 

Under date of April 16th the insured wrote “Mr. Fred W. 
Tasney, Western Division, Prudential Insurance Co., Newark, 
New Jersey,” stating, among other things :— 

“Mr. Wilson understands my position and the way I felt about 
your company’s refusal to issue this policy.” 

On April 18th a letter from Wilson to the insured began a 
correspondence which continued through many letters until 
July 12, 1912, and stated :— 

“T have your letter of the 16th inst. together with COPY of 
letter to Mr. Tasney, my division manager. * * * 
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The correspondence related to the kinds, terms, and premiums 
of different policies. Under date of May 16, 1912, Tasney, as 
“Manager Western Division, wrote the insured :— 


“We are advised by our manager, Wilson, of Cleveland, to the 
effect that you will take additional insurance up to $5,000.” 


The correspondence between Wilson and Whipple continued 
until pursuant to it Wilson sent the policy, dated May 22d, to the 
insured by mail on May 28th, and the subsequent letters from 
Wilson to the insured related to the adjustment and determination 
by Wilson of the amount of premium to be paid to Wilson by 
the insured. The designation of Wilson as “Manager” and the 
acts of Wilson adopted by the defendant permit a reasonable 
inference that he was the agent of the defendant invested with 
the general conduct and control at Cleveland of the business of 
the defendant, and that his acts were, presumptively, those of the 
company. The designation of “Manager” implies general powers. 
It could not be held, as a matter of law, that he did not possess, 
as general agent, general powers. Saunders vs. United States 
Marble Co., 25 Wash .475, 65 Pac. 782; Taylor vs. Granite S. P. 
Ass’n, 136 N. Y. 343, 32 N. E. 992, 32 Am. St. Rep. 749; Stewart 
vs. Union Mutual Life Ins; Co., 155 N. Y. 257, 49 N. E. 876, 
42 L. R. A. 147; American Car & Foundry Co. vs. Alexandria 
Water Co., 218 Pa. 542, 67 Atl. 861; Commonwealth vs. John- 
son, 144 Pa, 377, 22 Atl. 703; Ives vs. Metr. Life Ins. Co., 
78 Hun, 32, 28 N. Y. Supp. 1030. 


[4.5] There is evidence tending to prove that Wilson effected 
the waiver. As there must be a new trial, we may not with pro- 
priety or correctness attempt to define the effect due, in our 
opinion, to any part of the evidence. A waiver, not express, is 
essentially a matter of intention. If the established facts permit 
reasonable minds to differ as to the inferences or effects: from 
them, a question of fact arises. When facts proved without 
dispute require the exercise of reason and judgment, so that one 
reasonable mind may infer that the party voluntarily and in- 
tentionally relinquished a right or advantage, and another reason- 
able mind may infer that he did not, the question of waiver is 
one of fact. Alsens American Portland Cement Works vs. 
Degnon Contracting Co., 118 N. E. 210. In the facts that the 
policy was delivered, as it was, when Wilson knew that Whipple 
could not pay the first premium because, apparently, neither 
Whipple nor Wilson nor the defendant knew the sum of it, by 
reason of the conditions under which the policy was issued, that 
Wilson in the negotiations offered to take Whipple’s note for the 
difference in premium, payable within a reasonable time at his 
convenience, that Whipple stated to Wilson as his understanding 
that, if he did not have enough money to pay the difference in the 
premium “when the policy issues,” he would send Wilson a short 
time note, and that the policy was delivered subject to the readjust- 
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ment of.the premiums and statement of the amount Whipple was 
to pay as stated in the letters of Wilson, there was evidence that the 
defendant waived its right. The evidence was inconclusive, and 
furnished grounds of inference and deduction which it is the 
appropriate province of a jury only to consider. 

The judgment should be reversed, and a new trial granted, 
costs to abide the event. 

Hiscock, C. J., and Chase, Hogan, Cardozo, McLaughlin, and 
Crane, JJ., concur, 

Judgment reversed, etc. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


FABRE et at, 
vs. 


O’DONOHUE-* 


2. INSURANCE—LIFE POLICIES—ASSIGNMENTS—VALIDITY. 


If an agreement by which deceased assigned its life policies to secure pay- 
ment of salary of corporation officer was against public policy as a 

- breach of trust, deceased’s executors could not recover from the 
officer. 


(For other cases, see Insurance, Dec. Dig. §:212.) 


Appeal from Special Term, Kings County. 

Action by Lucille S. Fabre and another, as executors of Clarence 
L. Fabre, deceased, against J. Elmer O’Donohue. From a judgment 
dismissing the complaint, plaintiff appeals. Affirmed. 


Argued before Jenks, P. J., and Carr, Mills, Rich, and Putnam, JJ.’ 


George A. Clement, of New York City, for Appellants. 
John J. Kuhn, of New York City, for Respondent. 


Jenks, P. J. 

A jury was waived, and the court’s findings and conclusions 
dismissed the plaintiffs upon the merits. The Plaintiffs, as 
executors of Fabre, sue to recover the proceeds of three life in- 
surance policies upon Fabre’s life, payable to his estate or to his 
executors, which had been assigned by Fabre to the defendant 
as security. An agreement under seal, made by Fabre and the 
defendant, that bound their heirs, executors, and administrators, 
executed March 20, 1912, provided for the said assignments of 
the policies and the conditions thereof. The decision of the 


* Decision rendered, Dec. 14, 1917. 168 N. Y. Supp. 90. 
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court involved broader construction of this agreement than that 
made by the plaintiffs, and a subsequent variance thereof by 
Fabre favorable to the defendants. It is not at all clear that the 
issues defined and limited by the pleadings justified in full the 
theory of the court’s disposition. But I am of opinion that the 
decision was right, save in a minor feature of the case, and I 
advise an affirmance, with a slight modification. 

[1] We may admit the plaintiffs’ construction of the agree- 
ment of March 20, 1912, in that the assignment of the policies 
was to secure the payment of the salary of the defendant for the 
term of five years. It is true that the defendant disabled himself, 
his resignation of his office as secretary during that term, from 
performance of the contract, and that, if the dealings between 
him and Fabre had thereupon ceased, such act might be fatal to 
his present attitude. Patterson vs. Meyerhofer, 204 N. Y. 96, 
101, 97 N. E. 472, and cases cited; People vs.. Globe Mut. Life 
Ins, Co., 91 N. Y. at 179.- The testator of the plaintiffs, Fabre, 
virtually owned and wholly dominated the corporation, and was 
both its president and treasurer. There is proof that it was in- 
solvent from its inception, and the court properly found that 
Fabre, in his management and control, committed dishonest and 
unlawful acts, and conducted its affairs in an unbusinesslike 
manner, so as to cause it to become financially insolvent, all with- 
out the knowledge and consent of the defendant, and that upon 
the discovery of such conduct, and in consequence thereof, the 
defendant resigned his office in December, 1914. The fact of 
such resignation was known to Fabre. It appears by the testi- 
mony of Charles O’Donohue that thereafter Fabre said to the 
defendant, in the presence of the witness, after the defendant 
had stated that he wanted his money, “I will pay him that on 
Monday morning; I will pay him the $15,000 on Monday morn- 
ing.” The witness said, “How do you expect to get it?” and 
Fabre replied, “That don’t make any difference; he will be paid 
on Monday morning.” The words doubtless referred to the in- 
tended suicide of Fabre, that followed almost immediately and on 
February 16, 1915. Thereupon the policies for $15,000, then in 
the hands of the defendant as security, matured. I think that 
we may find a waiver by Fabre of any right that he might have 
had to insist that the resignation of O’Donohue was a breach of 
the said agreement. See Clark vs. West, 193 N. Y. 349, 86 N. 
E. 1. It might further be urged with plausibility that Fabre’s 
flagrant misconduct of the corporation had brought it to such a 
crisis at the time of defendant’s resignation that Fabre practically, 
if not technically, had prevented further performance by the 
defendant. All expedients had failed, and the taking over of the 
corporation by the creditors, in order to wind it up, that followed 
within three months, was inevitable. See Fleming vs. Gilbert, 3, 
Johns, 528-531. 
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[2] Contention is made that the agreement in itself was against - 
public policy, and therefore unenforceable. It is not essential 
that we should decide this question; for if the agreement were 
to be condemned, in that it involves a breach of trust on the part 
of Fabre (McClure vs. Law, 161 N. Y. 78, 55 N. E. 388, 76 Am. 
St. Rep. 262), I think that the plaintiffs, as executors of Fabre, 
could not recover (Knowlton vs. Congress & Empire Spring Co., 
57 N. Y. 518, 531, et seq.). And this case presents no question 
as to any rights of the Clarence L. Fabre corporation, as declared 
in McClure vs, Law, supra. 

As this judgment is affirmed upon the theory that there was a 
sale of the 125 shares of capital stock of the Fabre Company, it 
was not‘essential that the defendant showed tender or payment 
into court of the said stock, and he should be relieved of such 
condition. The first fourteen findings of fact are approved. The 
fifteenth finding of fact is amended, by stricking out the words 
“was obliged to -resign and,” and by striking out the words be- 
ginning “for the period,” and, as so amended, is approved. The 
sixteenth finding is amended, so as to insert after the word 
“Company” the words “15th day of March, 1915,” and, as so 
amended, is approved. The seventeenth finding i is disproved, and 
in place thereof there is found that :— 

“Any default in the performance by the defendant of the agree- 
ment annexed to the complaint, marked ‘Exhibit A,’ that could 
arise from his resignation as secretary of said corporation on 
December 26, 1914, was waived by the said Fabre, and the said 
Fabre failed to perform said agreement, and committed a breach 
thereof.” 

The nineteenth finding may be stricken out as superfluous. The 
parties are requested to submit to the court within ten days pro- 
posed conclusions of law from the findings, and, when these shall 
have been passed updn and made by the court, the judgment will 
be affirmed, but without costs to either party. 

This case was argued December 8, 1916. Mr. Justice Carr, 
then a member of this court, sat with the court on that day. On 
March 1, 1917, Mr. Justice Blackmar became a member of this 
court, in place of Mr, Justice Carr, who was temporarily relieved. 
Mr. Justice Carr never resumed his duties as a member of this 
court up to the time of his death, and consequently took no part 
in this decision. The parties are requested to submit to the court, 
within ten days, proposed conclusions of law. 


Mills, Rich, and Putnam, JJ., concur. 
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SUPREME COURT OF NEW YORK. 


APPELATE Division, FourtH DEPARTMENT, 


EVANS 
vs. 


SUPREME COUNCIL OF ROYAL ARCANUM et a..* 


INSURANCE — FRATERNAL INSURANCE — INCREASE OF. 
RATES—EFFECT OF ORDER ON MEMBERSHIP. 


An injunction order to maintain the status quo, with a bond to secure 
defendant from all loss, in an action by a member against a mutual 
benefit insurance society to determine whether he was subject to its 
increased assessments, prevents his suspension with forfeiture of 
his rights, though he had not paid or tendered the increased assess- 
ment, to which it is subsequently determined he is subject, and 
though he dies pending the action. 


(For other cases, see Insurance, Dec. Dig. § 765.) 


Kruse, P. J., and Foote, J., dissenting. 


Appeal from Special Term, Oneida County. 

Action by Marion L. Evans, executrix, against the Supreme Council 
of the Royal Arcanum and another. From a judgment for plaintiff, 
defendants appeal. Affirmed. 

See, also, 171 App. Div. 884, 155 N. Y. Supp. 1104. 


The opinion of Crouch J., at Special Term is as follows :— 

The facts in full are concisely set forth in the agreed statement upon 
which the case is submitted. This action is not brought to recover 
money claimed to be due under the benefit certificate issued to plaintiff's 
testator. The executrix, as such, concededly has no interest in the 

roceeds of such certificate. The object of the action as originally 
Sroumit by Evans, and as continued by the substitution of his executrix 
as plaintiff, is to determine a controversy between the parties concerning 
the amount of the monthly payment to be made by the member under 
the contract. By virtue of amendments to its by-laws, made by defend- 
ant society in 1905, Evans was required to pay $6.33 each month until 
he attained the age of 65 years, and thereafter $16.08 per month. He 
became 65 in February, 1913. At the time the 1905 amendments were 
— the monthly assessment which Evans was bound to pay was 


Claiming that the increased assessments were invalid and void, as 
exceeding the powers of the corporation, and because conflicting with 
his contract rights, Evans paid them each month down to October, 1913, 
under protest, and reserving all rights and privileges to which he might 
be entitled under the laws of this state. In October, 1913, Evans 
tendered as the assessment for that month both the sum of $3.44 and 
the sum of $6.33. Such tenders were refused upon the ground that 
the amount due was $16.08; and the defendants notified Evans that, un- 
less he paid the latter sum, “he would be suspended as a member of 
said defendants and would lose all the moneys paid by him to such de- 


* Decision rendered, Nov. 21, 1917. 168 N. Y. Supp. 550. 
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fendants and any and all the benefits accruing by and under.the by-laws 
of the defendants.” See paragraph 13 of the statement of facts. 

Here were all the elements of genuine controversy. On the one 
hand, Evans’ position was sustained by what was then the settled law 
of this state, laid down in a long line of decisions by the Court of 
Appeals, the latest of which, Green vs. Royal Arcanum, 206 N. 
591, 100 N. E. 411, had then been handed down only a few months before 
and involved this very contract. On the other hand, defendants’ con- 
tention was sustained by the law of Massachusetts, its corporate domicile. 
Evans a the right to have the controverted question judicially de- 
termined. 


He accordingly commenced this action for that purpose on the 30th 
day of October, 1913, by the service of a summons and complaint, affi- 
davit, undertaking, and temporary injunction upon defendant. An answer 
was interposed, and the case, thus at issue, slumbered, pending the 
decision of the appeal to the United States Supreme Court which had 
been taken in the Green Case. That decision came in June, 1915, and 
sustained the contention of defendant.. 237 U. S.-531, 35 Sup. Ct. 724, 59 
L. Ed. 1089, L. R. A. 1916A, 771... Meanwhile, and on March 23, 1915, 
Evans had died. Subsequently, his executrix was substituted as plaintiff, 
and a supplemental complaint was served under an order of this court; 
the original answer stariding as the answer thereto. 

The final decision in the Green Case disposes of the question in- 
volved in this action as originally brought. There remains for decision 
simply the question whether, under all that was done and omitted to be 
done ‘since the commencement of this action Evans’ contract is alive or 
dead. Must the judgment be that upon payment by plaintiff of the 
monthly assessments from and including October, 1913, to the date of 
Evans’ death, at the rate of $16.08, the contract be adjudged to be in 
good standing, or that, because of Evans’ failure to pay or tender the 
monthly sum. of $16.08, now adjudged to be legal and valid rate, the 
contract was forfeited and all benefits thereunder totally lost? 

The contract provided that suspension from or a voluntary severance 
of connection with the Order should forfeit all rights; also that a 
member failing to pay a regular assessment within the time limited 
should stand suspended. Hence it is argued that, as Evans did not 
pay or offer to pay the assessment now determined to. have been legal 
and valid, he stood suspended and thereby forfeited all rights. If that 
be so, there can be no question, under the array of authorities cited, that 
this court cannot grant relief by reinstating the forfeited contract. But 
I have been cited to no authority holding that a court of equity, in a 
fair dispute, where there is reasonable doubt as to the rights of the 
parties, cannot, upon such terms as will prejudice neither, hold their 
relations in statu quo pending decision. On the contrary, there is some 
intimation from worthy sources that such power exists and may properly 
be used in such a case. Langan vs. American Legion of Honor, 174 
N. Y. 266, 66 N. E. 932; Makman vs. Ind. Order of Free Sons of 
Judah, 86 Misc. Rep. 13, 148 N. Y. Supp. 141. 

It is probably true that a member must, as one of the cases puts 
it, preserve his insurance cum onere. But that burden may perhaps be 
borne otherwise than by compliance with the society’s contention on 
the disputed point, with restitution if that contention prove wrong. It 
may conceivably be borne, as it was here, by a bond conditioned to 
secure the society from any loss. Under that bond, the ultimate pay- 
ment to the defendant of all assessments was secured. If defendant 
deemed itself insecured, the court could at any time upon application 
add to such security, even perhaps to the extent of requiring plaintiff to 
make the payments in the amount contended for by defendant, with 
provision for restitution. But no such application was made. 

The plain object of the injunction order was-to preserve the subject- 
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matter and to maintain the status quo. I think its language was 
appropriate for that purpose. If the coutt had power to make that 
order, then its object was attained. The reasons which have constrained 
equity to hold that “delinquency cannot be tolerated nor redeemed, ex- 
cept at the option of the company” (New York Life Ins. Co. vs. Stat- 
ham, 93 U. 5,'24, 23 L. Ed. 789), do not obtain here. There was no 
delinquency. Plaintiff, with the membership contract in full force and 
offering to do equity, comes into a court of equity to have a fair 
dispute adjudicated. The court is in a position to preserve and protect 
every essential of the contract and every right thereunder of the 
parties to it. 

My conclusion is that judgment should- go for plaintiff. Findings 
and decree to be agreed upon or settled upon notice. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De 
Angelis, JJ. 


Howard C. Wiggins, of Rome, for Appellants. 
Lee & Dowling, of Utica, for Respondent. 
Per CurIaM. 
Judgment affirmed, with costs, upon’ opinion of Crouch, J., 
delivered at Special Term. 


Kruse, P. J. (dissenting). 

I am unable to see how the injunction order kept the life in- 
surance certificate in force without payment of the assessments 
in full. As it seems to me, the most the injunction did was to 
prevent the defendant from taking affirmative action to suspend 
or forfeit the certificate. But I think no affirmative action was 
necessary upon the part of the defendant to forfeit this certifi- 
cate. While the injunction order may have had the effect to 
prevent the member from being suspended from the ordinary 
lodge privileges, I think it did not have the effect to keep the 
insurance in effect. If I am right so far, it is not necessary to 
consider the question as to whether the plaintiff could be sub- 
stituted in this action and recover upon the certificate. Further- 
more, it is claimed that question has been decided in her favor 
by our previous decision, which affirmed the order of substitu- 
tion. Evans vs. Supreme Council of the Royal Arcanum and 
One, 171 App. Div. 884, 155 N. Y. Supp. 1104. 


Foote, J. (dissenting). 

This action was begun by Griffith Evans in his lifetime to have 
it adjudged that the increase in the amount of his dues and as- 
sessments in the defendant company violated his contract rights 
with defendant and was valid as to him. The sole object of the 
action was to maintain Evans’ supposed right to continue his 
membership at the old rate of assessment. The injunction under- 
took to protect him in this right, in case it was adjudged to be his. 
It attempted nothing more. He did not ask to have his status 
preserved, to permit him to pay the increased rates, if held to be 
valid, nor did the injunction purport to do so. He did not state 
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an intention to pay the increased rates, if found valid, nor did 
the undertaking bind him or his sureties to do so. For all that 
appears, it was not his intention to continue his membership, 
unless he could secure an adjudication entitling him to do so at 
the old rate of assessment. 

Under these circumstances, even if the effect of the injunction 
was to prevent his suspension from membership for failure to 
pay the increased rates, if found to be unauthorized, it did not, 
I think, have that effect, if authorized and valid. He took the 
chance of successfully maintaining his contention in that respect, 
and, if he failed, of losing his right to membership. We did not 
pass upon this question in affirming the order permitting the | 
plaintiff to be substituted to continue the action. 

I think the judgment should be reversed. and the complaint dis- 
missed, with costs. 


oe — 


SURROGATE’S COURT OF NEW YORK. 


Bronx County. 


IN RE HAMMER, puBLic ADM’R. 





In rE SMITH’S ESTATE* , 


1. DEATH—PROOF OF SURVIVORSHIP—INSURANCE. 


A policy of insurance provided that, on the death of the husband prior 
to that of his wife, the proceeds of the policy should be paid to the 
wife. The insured, his wife, and daughter perished in a common 
disaster, and there was no evidence as to which of them was the 
last survivor. Held, that the right of the wife-to the proceeds 
of the policy was contingent on her survivorship, and in the absence 
of evidence of such survivorship the proceeds of the policy passed 
to her husband’s personal representative. 


(For other cases, see Insurance, Dec. Dig. § 5.) 


2. DEATH—SURVIVORSHIP—PRESUMPTION. 


Where a husband and wife and a daughter perished in a common disaster, 
and there was no evidence as to survivorship, the law indulged in 
no presumption, and no determination could be made as to whether 
the daughter survived or both her parents. 


(For other cases, see Insurance, Dec. Dig. § 5.) 


Proceedings upon the judicial settlement of the account of Ernest 
E. L. Hammer, Public Adminstrator of the County of Bronx, as ad- 
ministrator of the estate of Albert R. Smith, deceased. Order of dis- 
tribution made. 


Ernest E. L. Hammer, of New York City, in pro. per. 
Charles Fox, of New York City, in pro. per. 


* Decision rendered, October, 1917. 168 N. Y. Supp. 588. 
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ScHut1z, S. 

The decedent, his wife Gladys E. Smith, and his daughter, 
Dorothy Smith, the latter an infant under the age of fourteen 
years, were passengers upon the ill-fated steamship Lusitania, 
and perished when the same was sunk on May 7, 1915. No 
evidence is at hand to show which of the three persons named was 
the last survivor. At the time of his death the decedent carried, 
among others, two policies of insurance upon his life. In each of 
these policies the insyrance company promised— 

“to pay * * * to Albert R. Smith, * * * herein called 
the insured, on the fifth day of April, 1923, if the insured be 
then living, or upon receipt at said home office of due proof of 
the prior death of the insured, to his wife, Gladys E. Smith the 
beneficiary, with the right to the insured to change the beneficiary 
* * * upon the surrender of this policy properly receipted. 

“Death of Beneficiary before Insured—Change of Benefi- 
ciary.—If any beneficiary die before the insured, the interest of 
such beneficiary shall vest in the insured, unless otherwise pro- 
vided herein. When the interest of a beneficiary shall have vested 
in the insured, or when the right to change the beneficiary has 
been reserved, the insured * * * may * * * designate 
a new beneficiary, by filing written notice thereof at the home 
office of the company accompanied by this policy for suitable 
indorsement hereon.” 

The account shows that the insurance company paid the amount 
of the two policies in question to the administrator of the de- 
cedent’s estate and to the administrators of Gladys E. Smith, 
jointly. 

[1] One of the latter filed 4 claim with the accounting ad- 
ministrator, claiming that the estate of Gladys E. Smith is en- 
titled to the proceeds of the two policies in question, and is also 
entitled to receive the “entire net distributive amount of the 
estate” of the decedent as her distributive share. The accounting 
administrator rejected this claim. I am now asked to determine 
the validity of the said claims, and to further determine the ques- 
tion whether Dorothy Smith, the daughter, survived the said 
Albert R. Smith and Gladys E. Smith or either of them. 

Under the common law one claiming through a survivorship 
must prove the survivorship. There is no presumption of sur- 
vivorship in a case where a number of persons perish in a com- 
mon disaster as in this case. In the absence of evidence, the fact 
of such survivorship is assumed to be unascertainable, and 
property rights are disposed of as if death occurred at the same 
time. Counsel agree that such is the law, and abundant authority 
for it is at hand. Newell vs. Nichols, 75 N. Y. 78, 31 Am. Rep. 
424; St. John vs. Andrews Institute, 191 N. Y. 254, 83 
N. E. 981, 14 Ann. Cas. 708; Matter of McInnes, 119 App. 
Div. 440, 104 N. Y. Supp. 147; Middeke vs. Balder, 198 Ill. 590, 
64 N. E. 1002, 59 L. R. A. 653, 92 Am. St. Rep. 284. Each 
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contends, however, that the law as thus enunciated, when applied 
to the facts of the present case, throws the onus of proving sur- 
vivorship upon the other. The accounting administrator urges 
that before the estate of the wife can recover her representatives 
must prove that she survived her husband; that having con- 
ceded that it is impossible to establish that fact by evidence the 
property rights of the decedent must be disposed of as if his 
death and her death had occurred at the same time, or if her 
death had occurred before his, and hence must be paid to the 
personal representatives of his estate. The contention of the 
representative of the wife’s estate is the converse. 


[2] To ascertain who is entitled to the proceeds of the policies 
of insurance, we must have recourse to the language of these 
documents. From the quotation above it will be observed that 
the insured was entitled to the payment thereunder, if he lived 
to a certain date, that he had a right at any time prior to that 
date or prior to his death to change the beneficiary, and that if the 
beneficiary died before the insured her interest vested in ‘him. 
Under such conditions, the interest of the wife was a contingent 
interest, a mere expectancy which might be defeated in any one 
of three ways: (a) By the insured living to the date mentioned ; 
(b) by his changing the beneficiary before his death; or (c) by 
her decease prior to that of the insured. Smith vs. National 
Benefit Society, 123 N. Y. 85, 25 N. E. 197,9 L. R. A. 616; 
Southwell vs. Gray, 35 Misc. Rep. 740, 72 N. Y. Supp. 342. The 
wife’s interest did not vest until the death of the insured, because 
up to that very moment he could have changed the beneficiary. 
If he did not vest until the death of the insured, it seems to me 
to follow that, before it could have vested at all, the widow 
would have had to survive the insured. This being so, her survi- 
vorship was a condition precedent to the vesting (Bradshaw vs. 
Mutual Life Ins. Co., 187 N. Y. 347, 80 N. E. 203, 10 Ann. Cas. 
266), and the onus of proving such survivorship is therefore upon 
the claimant. Dunn vs. New Amsterdam Casualty Co., 141 App. 
Div. 478, 126 N. Y. Supp. 229. 

As there is no evidence to prove such survivorship, and as 
under the facts as stated there can be none, the death benefit must 
be disposed of as though both husband and wife had died at the 
same instant, in which event there was no interval between the 
death of the husband and the wife during which the death benefit 
could have vested in the wife. It has been held that dying at the 
same time is the same as dying before. See cases cited in dictum 
in St. John vs. Andrews Inst., supra, approved of in Dunn vs. 
New Amsterdam Casualty Co., supra. It follows that the insur- 
ance must be distributed as though she had died before her 
husband, in which event it vested in him, and is therefore pay- 
able to his personal representative. 

[3] There being no evidence on the subject, and the law in- 
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dulging in no presumption, no determination can be made as to 
whether Dorothy Smith survived either or both of her parents. 
Under the law as above set forth, it also follows that the other 
property for which the administrator accounts must be distributed 
as though the decedent, his wife, and his child had died at the 
same time. 

The claims of the personal representative of Gladys E. Smith 
to the proceeds of the policies in question and to the personal 


property of the deceased cannot be sustained, and are disallowed. 
Decreed accordingly. 


COURT OF CIVIL APPEALS OF TEXAS. 


Ex Paso. 


CAPITOL LIFE INS. CO. OF DENVER, COLO. 
vs. 


DRISCOLL: (No. 773.)* 


1. INSURANCE—LIFE INSURANCE—“‘JOHN DOE” . APPLICA- 
TION—EFFECT. 
Where plaintiff made a “John Doe” application for life insurance, and 

defendant accepted it and instructed him to make formal application 


in his own name upon which the policy would be issued, there was 
a contract to insure. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


2. INSURANCE—LIFE INSURANCE—“JOHN DOE” APPLICA- 
TION—EFFECT. 

Allegations that plaintiff made a “John Doe” application and was in- 
structed to make formal application and he would be accepted, that 
plaintiff submitted to examination and was passed, and that he 
was refused soleiy on account of facts disclosed hy the “John Doe” 
application, sufficiently show that the examination conformed to the 
“John Doe” application. 


(For other cases, see Insurance, Dec. Dig. § 128[2].) 


3. INSURANCE—LIFE INSURANCE—CONSIDERATION. 


Submission to physical examination by one who had made a “John Doe” 
application was sufficient consideration to support an agreement to 
issue policy. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


4. INSURANCE—LIFE INSURANCE—CONTRACT—EXECUTION. 


Where plaintiff made a “John Doe” application for life insurance, and 
defendant instructed him to make formal application and the policy 
would: be issued, and plaintiff submitted to examination but defend- 


* Decision rendered, Dec. 19, 1917. Rehearing denied, Jan. 10, 1918. 
199 S. W. Rep. 872. 
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ant refused to issue policy except at accelerated rate, there was a 
breach of contract to insure, and defendant was liable in damages. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 
Action by J. I. Driscoll against the Capitol Life Insurance Company 

<. Sanen Colorado. Judgment for plaintiff, and defendant appeals. 
rmed. 


F, C. Knollenberg, of El Paso, for Appellant. 
J. F. Woodson, of El Paso, for Appellee. 


Hicerns, J. 

Appellee, Driscoll, brought this suit to recover damages arising 
from the breach of a contract alleged to have been made by ap- 
pellant to enter into a contract of insurance upon his life. 

Succintly stated, the allegations of the petition show: That in 
November, 1913, Mr. Lay, ; the local agent of defendant, solicited 
plaintiff to take a life insurance policy with the defendant com- 
pany. Plaintiff told the agent he desired to procure insurance, 
but was afraid he could not do so as he had once been declared 
to be afflicted with a disease which caused insurance companies 
to decline risks such as plaintiff would be. The agent suggested 
to plaintiff that he make out what is known as a “John Doe” 
application for a policy of insurance such application to state 
the facts in regard to the disease with which he had been 
afflicted, and the agent represented that he would submit 
the application to the company, and, if it would accept 
plaintiff as a risk with knowledge of the facts in such application, 
then plaintiff could procure insurance with the defendant. That, 
acting upon the suggestion of the agent who was authorized to 
make such suggestion and authorized to induce plaintiff to. make 
said application, plaintiff made out said John Doe application for 
a policy of insurance for $3,000, in which application he stated 
the conditions in regard to the disease with which he had been 
told he was afflicted. That it is usual and customary for life in- 
surance companies to have said applications so made out, and, if 
the risk covered by the application was as therein represented, 
then the policy of insurance would be issued to the real applicant 
if said facts were as stated in the application, or said policy 
would be refused, as the company might see fit. That said ap- 
plication was delivered to the agent and by the agent delivered to 
the proper officers of the company, and, after the receipt of such 
application, the defendant agreed to accept plaintiff as a risk and 
to issue to him a policy for $3,000.on his life to be paid for in 20 
annual installments of $103.77 each, plaintiff being at that date 
of the age of 30 years, and said company. agreeing to accept this 
plaintiff as a risk, if the facts in regard to his previous health. and 
physical condition were as stated in said application and if he 
would pass the medical examination required.. That, after being 
advised that he would be accepted as a risk as mentioned above, 
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plaintiff submitted to a medical examination by the company’s 
physician, and the physician passed plaintiff for insurance. Plain- 
tiff made out a formal application to the defendant after being 
advised that he would be accepted as a risk, and, upon making 
such formal application, plaintiff paid to the company through 
the agent, Lay, the sum of $10 as a part of the first annual 
premium. That, after said formal application had been made, 
plaintiff was advised by defendant that it would issue a policy 
for $3,000, but at the rate required for persons of the age of 
41 years, at an annual premium of $133, or a difference of $29.23 
to be paid for 20 years, and defendant refused to issue a policy 
for $3,000 based upon the real age of plaintiff and upon which 
the premium would have been $103.77 for 20 years. Plaintiff 
refused to accept the policy tendered and demanded the policy 
contracted for and tendered the first year’s premium, which 
tender was refused, and the company refused to deliver the 
policy agreed upon. That plaintiff only submitted to the medical 
examination upon the representation and agreement of the de- 
fendant after plaintiff had submitted his John Doe application 
that the policy of insurance would be issued to him for $3,000 at 
the annual premium of $103.77, and plaintiff would not have 
submitted to such an examination unless the defendant had led 
him to believe that his application would be accepted if he could 
pass the medical examination required. That he did pass the 
medical examination, but the policy was refused by defendant 
solely on account of facts stated and made known to the defend- 
ant in the John Doe application. Plaintiff could not now obtain 
a policy for $3,000 or any other sum except at an advanced age 
of 10 or 11 years over his real age, except at an additional 
premium of $29.23 per year; whereby plaintiff had been damaged 
to the extent of the difference in the 20 annual premiums of the 
policy which he could obtain and the policy which defendant had 
agreed to deliver, such difference being in the sum of $29.23 to 
be paid for 20 years, amounting in the aggregate to the sum 
of $584.60, for which amount plaintiff prayed judgment. There 
was a trial without the aid of a jury and judgment rendered in 
Driscoll’s favor for $584.60. The insurance company appeals. 

Findings of fact and conclusions of law were filed by the trial 
court as follows :— 

“Findings of Fact. 

“(1) Some time in October, 1913, the plaintiff was a resident 
of El Paso county, Tex. H. A. Lay, during that month and since 
was and has been agent of defendant at El Paso, Tex., being the 
head man of defendant at said city, with other agents under him, 
and he being authorized to solicit insurance for defendant, and 
defendant being a nonresident corporation. ; 

“(2) During October or November, 1913, H. A. Lay, agent 
for defendant, solicted the plaintiff to take a life insurance policy 
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with defendant company. Plaintiff advised Lay he wanted in- 
surance, but on account of previous condition of his health he 
was afraid to apply for fear he would be rejected, which would 
place him at disadvantage on future applications for insurance. 
It was agreed between plaintiff and Lay that plaintiff would take 
a John Doe application or medical examination to defendant, 
same being an unsigned application or examination, the maker 
not being known to the company to whom made. Said John Doe 
examination was made by plaintiff in October or November, 1913, 
to D. H. Hoffecker, El Paso physician of defendant (Exhibit C). 
Such examination. was made at the request of agent Lay for the 
defendant, the plaintiff appearing before Dr. Hoffecker and 
furnishing the information for such John Doe examination. 

“(3) In 1906 plaintiff had been examined by a physician in 
Italy, and advised he had one lung affected. Plaintiff came to 
the United States, and in the latter part of 1907, or early part 
of 1908, Dr. Crouse, of El Paso, Tex., examined plaintiff and 
advised him he was cured, 

“(4) In the John Doe examination plaintiff informed Dr. 
Hoffecker that he had contracted a cough in 1906, came to El 
Paso in 1907, and got over it in three months, and also advised 
Dr. Hoffecker that a doctor had told him in 1906 that the upper 
part of one lung was involved ; and plaintiff, during such medical 
examination, told Dr. Hoffecker that Dr. Crouse had been his 
physician treating him for the cough and lung trouble. 

“(5) The John Doe examination showed that plaintiff, in 1906, 
was advised of the affection of one lung, also that plaintiff had 
had a disease of the lung, and also that he had a chronic 
cough. 

“(6) I find that the statement that plaintiff had had a disease 
of the lung and chronic cough in the John Doe examination was 
sufficient to advise defendant he had had or probably had tuber- 
culosis ; but I also find that the defendant, when it received the 
John Doe examination, had ample information therein to advise 
it of that fact, and also that defendant’s examining physician, 
Dr. Hoffecker, knew from plaintiff’s statements made to him 
at the time of the John Doe examination that Dr. Crouse had 
treated plaintiff, and defendant could have ascertained plaintiff’s 
entire condition by communicating with Dr. Crouse, both Drs. 
Crouse and Hoffecker residing in the city of El Paso, Tex. And 
I further find that the plaintiff made no fraudulent concealment 
of any fact regarding his present or past condition, and divulged 
to the defendant’s examining physician all information that the 
plaintiff possessed. 

“(7) Plaintiff made his John Doe examination on a request 
for a 20-payment policy in defendant company for $3,000, at an 
annual premium of $103.77; the age of plaintiff at the time of 
such John Doe examination being 30 years. 

“(8) The agent of defendant got from Dr. Hoffecker the John 
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Doe examination or application (Exhibit C, except as to date). 
Same was sent to defendant at its home office in Denver, Colo., 
the latter part of October or early part of November, 1913. 
Shortly thereafter, H. A. Lay, agent of defendant, advised plain- 
tiff that defendant had reqested plaintiff to submit his regular 
examination for insurance, and Agent Lay had been requested 
by said defendant to so notify plaintiff; that the defendant had 
requested that plaintiff submit his regular application ; that where 
a John Doe application or examination is made for insurance, and 
the company to which it is made will accept the risk on the facts 
stated therein, such company requests the regular application, 
and, if it will accept the risk outlined in the John Doe applica- 
tion, no regular application is called for. Upon receiving such 
request the plaintiff then made a formal application for $3,000 
policy, 20 payment, with defendant, at an annual premium of 
$103.77 (Exhibit A), being the same kind of policy upon which 
the plaintiff had made his John Doe application or examination ; 
and plaintiff also underwent another medical examination by the 
company physician, which examination showed substantially the 
same as the John Doe examination. It is the custom for in- 
surance companies, when they receive the John Doe application 
or medical examination, to either accept or reject the risk as 
shown by such examination or application, and, if the risk is 
accepted, to request the risk to make his formal] application. 

“(9) After the plaintiff had made his formal application and 
medical examination, as requested by plaintiff, the defendant 
refused to deliver the policy for which he had applied and for 
which he had made the John Doe application. The plaintiff had 
paid $10 to H. A. Lay, the agent of the company, to be applied 
on the first annual premium of the policy applied for. 

“(10) Plaintiff was still insurable on refusal of the company 
to issue the policy applied for, but only at an advanced age. 
The difference between the annual premium on the policy he 
made his John Doe application for, and the only policy he could 
get, was $29.23 per year for 20 years. 

“(11) Plaintiff demanded the policy he applied for and 
tendered the full first year’s premium therefor. 

“(12) Plaintiff’ was advised by the agent of defendant that 
his John Doe application had been accepted and that the policy 
would be issued on formal application. The formal application 
was thereafter made and formal examination and report made. 

“(13) After defendant had refused to deliver policy to plain- 
tiff for which plaintiff had made John Doe application, the only 
similar policy plaintiff could get in a solvent company would be 
payable in 20 annual premium payments of $133 each, being the 
accelerated policy issued to a person 31 years of age but based 
on an age of 41 years. 

“(14) From all of which I find that plaintiff applied (by John 
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Doe application) for a $3,000 policy in defendant company, pay- 
able in 20 annual premiums of $103.77 each; that defendant 
agreed to deliver said policy to plaintiff; that thereafter defend- 
ant refused to deliver such policy, although plaintiff demanded 
it and made proper tender of premium.” 


“Conclusions of Law. 


“T therefore conclude from the foregoing facts :— 

“First. That the plaintiff was entitled to receive from the de- 
fendant in the latter part of 1913 a policy of insurance on his 
life in the amount of $3,000; said policy to be fully paid up in 
20 years at an annual premium of $103.77, which policy the 
defendant refused to deliver. 

“Second. That on account of the defendant’s breach of its 
contract to deliver said policy the plaintiff is entitled to damages 
from the defendant. 

“Third. ‘That plaintiff’s measure of damages is the difference 
between what he would have had to pay for the policy promised, 
and what he would have to pay for a similar policy at. the ac- 
celerated age, which would be 20 times the difference in the an- 
nual premiums, or $584.60. 

“Fourth. Judgment was therefore accordingly entered for the 
plaintiff against the defendant for said sum of $584.60.” 

An examination of the statement of facts discloses that the 
findings of fact are sustained by the evidence, and such findings 
are approved. 

[1] The first and second assignment complain of the overrul- 
ing of exceptions to the petition based upon the theory that the 
petition failed to show a contract made by defendant to deliver 
a policy of insurance. The petition is not subject to the objection 
urged. It shows the submission of a John Doe application by 
plaintiff at the solicitation of defendant’s agent and the acceptance 
by defendant of this John Doe application, with instructions to 
plaintiff to make out a formal application in: his own name, upon 
which the policy would be issued. This shows an agreement to 
issue a policy upon the formal application which was made by 
plaintiff. 

[2] Another assignment complains of the overruling of a 
special exception to the petition upon the ground that it does not 
allege that the medical examination conformed to the John Doe 
application. This is without merit, because the petition distinctly 
alleges that, after being advised by the company that he would 
be accepted as a risk, plaintiff submitted himself to a medical ex- 
amination by the regularly employed physician of defendant, and 
said physician and medical examiner of defendant passed the 
plaintiff for insurance as desired by plaintiff. In another par- 
agraph of the petition, it is again alleged :— 

“This plaintiff did pass said medical examination required by 
said company, but said policy was refused by the defendant com- 
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pany solely on account of facts which were stated and made 
known to said defendant company in the John Doe application, 
hereinbefore mentioned, and for no other reason.” 

These allegations show that the plaintiff had satisfactorily 
passed the medical examination required by the defendant com- 
pany. ' 

[3] Another exception complains of the sufficiency of the 
petition upon the ground that a valid consideration for the policy 
was not alleged. The petition alleges that plaintiff submitted to 
the medical examination only upon the representation and agree- 
ment of the defendant, after the submission of the John Doe 
application, that the policy of insurance would be issued to him 
for $3,000, and that plaintiff would not have submitted to such 
examination unless the company had led him to believe that his 
application would be accepted, if he could pass the medical ex- 
amination. The submission by plaintiff to the medical examina- 
tion which he would not have done except for the representation 
and agreement of the company to issue the policy was a sufficient 
consideraticn to support the agreement of the company to issue 
a policy. For which reason, this exception, likewise; is without 
merit. 

The remaining 22 assignments are all directed against the trial 
court’s findings and conclusions and the measure of damage ap- 
plied. We will indicate our view of the controlling questions 
in the case, which will dispose of these remaining assignments. 

[4] The plaintiff was solicited to take insurance, and reluctantly 
consented to do so, feeling that he had been previously afflicted 
with a disease (tuberculosis) which might preclude the accept- 
ance of his application for insurance, and, realizing that the re- 
fusal of one company to accept his application gvould be to his 
disadvantage upon applications made to other companies -in the 
future, he pursued the course usually pursued by insurance com- 
panies under those circumstances, viz. the use of a John Doe 
application, which states his condition and which application is 
submitted to the company. If the company will take the risk 
on the John Doe application, a formal application is then made 
containing the same facts, and, as a matter of course, the policy 
is issued. The John Doe application was made to the agent of 
the company. He submitted to the medical examination and the 
application was presented to the company. Plaintiff was then in 
effect advised by the agent of the company that his John Doe 
* application had been accepted, and, acting upon that advice, he 
submitted to another medical examination and made formal ap- 
plication for a policy. The agent admits that when he told the 
plaintiff his John Doe application had passed muster that meant 
to the plaintiff that he was accepted as a risk. Mr. Lay, the 
agent, testified that, after the John Doe application was made 
and sent in, he went to Driscoll’s office and told him that the 
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company had instructed him to have plaintiff examined upon a 
regular application, which meant, according to the usual custom 
with all insurance companies, that the John Doe application had 
passed muster. Dr. Worsham, a witness for the defendant and 
medical director of the Two Republics Life Insurance Company, 
testified that the insurance company determines from the John 
Doe application whether or not it will accept or reject the risk 
on a regular application, and where they accept the John Doe 
application they should issue a policy on a regular application; 
that it is the universal custom, where a company has agreed to 
issue a policy on a John Doe application, the man then goes and 
submits to a medical examination again and makes his regular 
application, and, if it is identical with the John Doe application 
and nothing is left out, he gets his insurance. If the insurance 
company, with the same facts shown on the John Doe application, 
accepts the risk, it is customary to accept a regular application. 
It appears that after plaintiff had made his formal application, as 
requested by defendant, the defendant refused to deliver the 
policy for which he had applied and for which he had made the 
John Doe application. Plaintiff was still insurable on the refusal 
of the company to issue the policy applied for, but only at an 
advanced age. The difference between the annual premiums on 
the policy he made his John Doe application for and the only 
policy he could get was $29.23 per year for 20 years. Plaintiff 
demanded the policy he had applied for and tendered the full 
first year’s premium. It will therefore be seen that plaintiff 
made a John Doe Application, and defendant thereafter requested 
him to make a formal application which he did; the same con- 
forming in all respects to the facts stated in the John Doe appli- 
cation. ‘The company refused to deliver the policy called for 
by the John Doe application, plaintiff still insurable, but only at 
an advance of premiums of $29.23 per year for 20 years. Under 
these facts, the court properly found that defendant had agreed 
to execute and deliver to the plaintiff the policy called for in the 
John Doe application, and, upon its failure so to do, defendant 
became liable in damages for the breach of its contract. 


It is not a question of the authority of the local agent, Lay, 
as is urged in the eighth assignment, for the reason that the agent, 
Lay, has not pretended to agree to issue a contract or to change 
any of the conditions thereof. He simply places the facts before 
the company itself for action by it, and the company, having had 
the facts presented to it by the John Doe application, has ac- 
cepted the risk and agreed to issue the policy upon the formal 
application being made. The company is in a different position 
to that occupied upon an ordinary application for a policy. If 
Driscoll had made an aplication for insurance without having 
made a previous John Doe application, the company would have 
been in a position to accept or reject his solicitation for insurance. 
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But here, it already had the facts as to the risk prior to the 
making of the formal application. Having that knowledge, and 
with the John Doe application before it, when it had plaintiff 
to make a regular application, it was in the attitude, according 
to the understanding and custom of insurance compannies, of 
having accepted the John Doe application for insurance, and, 
when Driscoll complied with its instructions by making a formal 
application, he was in the attitude of having accepted the proposal 
of the company to issue to him a life insurance policy. This 
brings us to the question of the measure of damages, 

[5] Where an applicant contracts for a certain character of 
insurance policy and such policy is refused, and he can then only 
obtain a like policy at an increased annual premium, the proper 
measure of damages, we think, is the difference between the pre- 
miums of the policy contracted for and the policy he can get. 
Supreme Lodge vs. Neeley, 135 S. W. 1046; Provident, etc., vs. 
Ellinger, 164 S. W. 1024. This is the measure applied by the 
trial court in this case and was the proper one. 

There is no merit in the contention that there was no evidence 
that plaintiff suffered any damages as a result of the breach of 
the contract to deliver the policy contracted for. The court found 
that the only similar policy that the plaintiff could get in a solvent 
company would be an accelerated policy issued to a person thirty- 
one years of age and based on an age, of forty-one years, at a 
higher premium. Summing up the whole case, it may be said that 
the trial court’s findings and the evidence show that, upon plain- 
tiff’s John Doe application, the defendant company agreed to 
deliver the policy applied for upon a formal application therefor 
being made; that defendant breached that contract, for which it 
became liable in damages in the sum awarded by the trial court. 

The judgment is therefore affirmed. 

Walthall, J., did not sit, being absent on committee of judges 
assisting the Supreme Court. 


EB 


SUPREME COURT OF RHODE: ISLAND. 


STATE MUT. LIFE ASSUR. CO. 





US. 
BESSETT et at. (No. 404.)* 
1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICI- 
ARY. ; 


A life policy provided that insured might change the beneficiary, by 
written notice to the insurer at its home office, accompanied by the 


* Decision rendered, Jan. 18, 1918. 102 Atl. Rep. 727. 
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policy, and that change would take ,effect only when indorsed on 
the policy by the insurer. Insured, having changed the beneficiary 
once, attempted to do so again by signing a printed form for the 
nomination of a beneficiary, writing in pencil in the space left for 
the name of the benefiviary, “C. I. Bess., Fian,” and gave the form 
to the general state agent of the insurer to be filled out and for- 
warded with the new policy to have the new beneficiary's name 
indorsed thereon by the insurer, the penciled abbreviations on the 
nomination paper and the words “Fiancee, Cora I. Bessett,” being 
typewritten. The paper was completed before 9 o’clock of the 
morning of the next day, on which day insured died suddenly. 
The policy and the new designation of beneficiary were sent by mail 
to the home office of the insurer, which indorsed on the policy the 
change of beneficiary, not having heard of insured’s death. Held, 
that a change of beneficiary was accomplished. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
2. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 


—RIGHT TO INSIST ON NONPERFORMANCE OF CONDI. 
TIONS—WAIVER. 


If the right to object to the nonperformance of a ministerial act by 
the officers of a life insurer in relation to a change of beneficiary 
remains in the insurer, the insurer alone can insist upon it, and can 
waive it, as by making no attempt to recall its indorsement of change 
of beneficiary, made after insured’s death, upon learning thereof, 
and by bringing the new beneficiary into court by its bill of inter- 
pleader. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Providence and Bristol- Counties; 
Willard B. Tanner, Judge. 

Bill of interpleader by the State Mutual Life Assurance Company 
against Cora I. Bessett and others. From the decree, Jeremiah E. 
O’Connell and Robert Grieve, as administrators with the will annexed 
of the estate of William H. Crone, deceased, appeal. Appeal denied 
and dismissed, decree affirmed, and cause remanded for further proceed- 
ings. 


Waterman & Greenlaw, of Providence, for Complainant. 

William H. McSoley. of Providence, for Defendant Bessett. 

Philip S. Knauer and John F. Collins, both of Providence (Walter 
J. Ladd, of Providence, of counsel), for Defendant Administrators. 


BAKER, J. 

This is an appeal by Jeremiah E. O’Connell and Robert Grieve, 
as administrators with will annexed on the estate of William H. 
Crone, late of Providence, in this state, deceased, from a decree 
of the superior court entered July 7, 1917, in the above-entitled 
suit. 

The complainant, which is a corporation having its home office 
in Worcester, in the commonwealth of Massachusetts, issued a 
five-year term policy for $10,000 on the life of said William H. 
Crone, dated September 22, 1913, payable to said Cora I. Bessett 
as the “intended wife” of the insured. The policy authorized the 
insured to exchange it “for a life or endowment policy of like 
amount,” and by it also the right was reserved and secured to 
“change and successively change the beneficiary” thereunder. 
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On April 22, 1916, the insured made application to the com- 
plainant for the conversion of the policy above referred to to 
an ordinary life policy and in place of Miss Bessett nominated 
his estate as beneficiary. The application for the change of policy 
and the nomination of the new beneficiary were left at the office 
of George H. Collett, the general agent in this state of the com- 
plainant, and were forwarded the same day to the home office 
in Worcester by Miss Christine Ludwig, cashier in the Providence 
office. The original policy, which appears to have been in the 
possession of Miss Bessett, at this time was delivered to Miss 
Ludwig on Monday, April 24th, and the same day sent to the 
home office, and under date of April 25th indorsement was made 
thereon by the company that the insured nominates his estate as 
beneficiary. Under date of April 28th the home office sent to 
Mr. Collett the life policy on Mr. Crone’s life for $10,000, payable 
to the insured’s “executors, administrators, or assigns.” This 
policy contained the same privilege that was in the term policy as 
to the change of beneficiary, and was dated March 22, 1916. 

There was testimony that on the morning of May 2, 1916, 
Mr. Crone signed one of the company’s printed forms for the 
nomination of a beneficiary, on which at that time in the space 
left for the name of the beneficiary was written in pencil, “C. S. 
Bess., Fian.,” and that after signing he gave it to Mr. Collett 
to be filled out, and then to be sent to the home office with the 
new policy in order to have Miss Bessett’s name as beneficiary 
indorsed thereon by the company. There was testimony also 
that in place of the penciled abbreviations on the nomination 
paper the words “Fiancee, Cora I. Bessett,” were typewritten, 
and the paper completed before 9 o’clock of the morning of 
May 3d. On that day, at about 30 minutes after 9 in the fore- 
noon, Mr. Crone died suddenly in his law office. Later in the 
day the policy of insurance and the new designation of Miss 
Bessett as beneficiary were sent by mail to the home office, and 
were there received early on March 4th, and under that date the 
insuring company indorsed on the policy in the usual form that 
the insured under date of May 2d had nominated “his fiancee, 
Cora I. Bessett, as beneficiary”; the officers of the company in 
Worcester not having heard of the insured’s death. 

The company raised no question of its liability under the policy, 
but, inasmuch as Miss Bessett, the administrators with the will 
annexed, and the next of kin of the deceased were making claim 
to the fund, it filed in the superior court its bill of interpleader, 
making all of the claimants respondents. By decree entered Jan- 
uary 15, 1917, the complainant was ordered to pay into the 
registry of the superior court the sum of $9,441.30 as the amount, 
less costs of suit and counsel fees due under the policy, the de- 
cree also providing that upon so doing it would be relieved and 
discharged from all liabilities to said respondents for or on ac- 
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count of said fund. The complainant, in compliance with the 
order, paid the money into the registry of the superior court on 
January 19, 1917. The respondents (excepting one of the next 
of kin) have interpleaded, and have been heard, and a final decree 
was entered which directed the payment of the proceeds of the 
policy now in the hands of the clerk of the superior court to Cora 
I. Bessett. From this decree the said administrators are the only 
appellants, the administrators make two objections to the decree, 
the first that as a matter of fact Crone did not “authorize or 
issue” the nomination of Cora I. Bessett as beneficiary; second, 
that if he did designate her as beneficiary, he did not accomplish 
the change in the manner called for in the policy. 

The court below in its rescript finds that, “after the life policy 
had been issued and returned to the local-agent, Crone signed in 
blank a nomination of the defendant Cora I. Bessett as benefi- 
ciary,” and that this “nomination of * * * beneficiary was 
completed before the death of said Crone so far as the filling out 
of said nomination paper,” and in effect says that it was in the 
possession of the local agent for the purpose of being “returned 
to the home office for indorsement upon the policy.” We think 
that the court could properly so find and conclude from the 
evidence, and therefore we accept as a fact that Crone did au- 
thorize and issue the nomination of Miss Bessett as beneficiary. 

[1] This leaves for consideration the question of whether a 
change of beneficiary was accomplished by what was done. The 
provision of the policy relating to a change of beneficiary, so far 
as it is important in the present case, is as follows :— 

“If the right to do so has been reserved in the application for 
this policy, the insured, if at full age, at any time during the con- 
tinuance of this policy, may change and successively change the 
beneficiary hereunder, whether original or substituted, without 
his or her assent. * * * Every change or designation must 
be made by written notice to the company at its home office, ac- 
companied by the policy, and will take effect only when indorsed 
on this policy by the company.” 

Mr. Crone in his application reserved the right to change the 
beneficiary. The general rule in such cases requires the insured 
in changing the beneficiary to do it in the manner pointed out by 
the policy, the charter, or by-laws of the corporation, or by the 
statute applicable to the case, if such there be. Any material 
deviation from such requirements will defeat the attempted 
change. The cases on this point are so numerous as to render 
their citation unnecessary. 

But there are exceptions to the rule above stated. Cooley, on 
page 3769 of volume 4 of his Briefs on Insurance, says :— 

“If, however, the insured has done substantially all that is re- 
quired of him to effect a change of beneficiary, and all that 
remains to be done are the ministeral acts of the officers of the 
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association, the change will take effect though the formal details 
were not completed before the death of the insured.” 

See, also, Joyce on Insurance, vol. 2, § 751, and 14 R. C. L. 
“Insurance, § 556. 

In Supreme Conclave, Royal Adelphia, vs. Cappelia (C. C.) 
41 Fed. 1, where the subject is carefully considered, these ex- 
ceptions are grouped in three classes. An examination of the 
cases of this character shows that in general they are proceed- 
ings in equity, and. that the decisions are based on equitable 
grounds. Cooley in support of the proposition quoted above cites, 
among several other cases, John Hancock Mut. Life. Ins. Co. vs. 
White, 20 R. I. 457, 40 Atl. 5. In that case this court held that 
the insured had done everything necessary to change the benefi- 
ciary, and the fact that the change was not completed in its de- 
tails was due to the neglect of the company. 

In the more recent case of John Hancock Mut. Life Ins. Co. 
vs. Bedford, 36 R. I. 116, 89 Atl. 154, the provision as to change 
of beneficiary was substantially the same as in the present case. 
The insured duly filed at the home office a written request upon 
a blank of the company for a change of beneficiary, but did not 
present the policy to have the change indorsed thereon, for the 
reason that the original beneficiary had it in her possession and 
refused to give it to the insured on his request. The court held 
that, in consideration of the conduct of the original beneficiary 
in “unlawfully refusing to deliver up the policy” and cf the 
facts “that the insured had done all that he could do to effect 
the change of beneficiary” and that the insurer had “disregarded 
or waived the provision of the policy requiring indorsement of 
any change of beneficiary,” a change of beneficiary had been 
effected. 

This court therefore has unmistakably adopted the view that 
an insured may change a beneficiary under an insurance policy 
(having reserved the right to do so) by doing all that is required 
of him to effect the change, or all that is possible for him to do, 
although certain formal or ministerial acts of the officers of the 
insurer are not performed before the death of the insured. The 
question in a particular case, therefore, will ordinarily be as to 
whether the acts required, but unperformed, were essential parts 
of the contract or were ministerial and formal detuils. This 
distinction will be found to be stated or implied in many of the 
decided cases, although as might be expected, courts may have 
differed as to what acts are ministerial and what essential. This 
question must be determined by the terms and conditions of the 
contract contained in the policy and any statute affecting it. If 
the right to change the beneficiary on the part of the insured be 
absolute and without condition, and he does all that is required of 
him by the contract to effect the change, the mere indorsement 
or noting of the change has been held by many courts to be a 
formal or ministerial act. 
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This view was considered at length and upheld in Mutual Life 
Co. vs. Lowther (1912) 22 Colo. App. 622, 126 Pac. 882. The 
policy in that case contained a provision for a change of bene- 
ficiary by filing a written notice thereof at the home office of the 
company together with the policy, such change to “take effect 
upon the indorsement of the same on the policy by the company.” 
The insured died February 22d. Two days before his death he 
had mailed the policy and his written notice of a change of bene- 
ficiary to the home office of the company, where it was received 
February 24th, and on February 27th the company indorsed the 
change on the policy. The court in its opinion considers the 
rights of the insured as to changing a beneficiary and the effect 
of the death of the insured before indorsement of the change on 
the policy. Referring to the written notice of change and the 
policy sent to the home office, it says :— 

“Had they reached that office before his death the company was 
legally bound, under the contract, to file the same and indorse on 
the policy the change of beneficiaries as designated by him. It 
had no discretion to exercise in the premises. The company could 
not in the slightest degree question the revocation of the former 
. beneficiary by the insured, nor the selection made by him of the 
substituted beneficiaries. By the terms of the policy the company 
had conferred on the insured an unconditional right to, at any 
time or place, revoke the appointment of the existing beneficiary 
and substitute another in his place. * * * 

“Had the company, when making this contract, reserved any 
right to itself to control, or finally pass upon, the actions of the 
insured in changing beneficiaries, we would be confronted with 
a different question. * * * 


“Death intervening between the deposit of the notice in the 
mail and its full delivery at the home office may, we think should, 
be regarded as one of the contingencies making it impossible to 
complete the change after all had been done that could be done 
by the insured, and that in such case * * * equity will treat 
the substitution as complete. * * * 


“It appears to the court as ‘illogical to hold that, where the 
company was bound to give full force and credence to the change, 
the time of indicating its willingness to do what it was obliged 
to do, willingly or unwillingly, is of controlling importance. * * * 


“The receipt of the notice and policy by the company two days 
after insured’s death, of which it had no knowledge, did not re- 
lieve it of the ministerial-duty imposed by the terms of. the con- 
tract of filing and indorsing the same. There is in this case no 
question of waiver involved, as the company had no discretion in 
the premises.” 

These citations are from 22 Colo. op. at pages 629, 630, and 
631, 126 Pac. at page 885. While this case does not appear to 
have been taken to the Supreme Court of the state, other de- 
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cisions of that court recognize the exception referred to in the 
quotation hereinbefore cited from Cooley. See Rollins vs. 
McHatton, 16 Colo. 203, 207, 27 Pac. 254, 25 Am. St. Rep. 275; 
Johnson vs. New York Life Co., 56 Colo. 184, 138 Pac, 414, L. 
R. A, 1916A, 868. Among many other cases in which the insured 
did all that was required of him, or all possible for him to do, and 
a similar_conclusion was reached, are McGowan vs. Supreme 
Court of Independent Order of Foresters, 104 Wis. 173, 80 
N. W. 603; Waldum vs. Homstad, 119 Wis. 312, 96 N. W. 806; 
Wandell vs. Mystic Toilers, 130 Iowa, 639, 105 N. W. 448; 
National American Ass’n vs. Kirgin, 28 Mo. App. 80; Walsh 
vs. Trust Co., 148 Mo. App. 179, 127 S. W. 645; Grand Lodge, 
A. O. U. W., vs. Mc Fadden, 213 Mo. 269, 111 S. W. 1172; 
Marsh vs, Supreme Council, Am. L. of H., 149 Mass. 512, 21 N. 
E. 1070, 4 L. R. A. 382; Luhrs vs. Luhrs, 123 N. Y. 367, 25 N. 
E. 388, 9 L. R. A. 534, 20 Am. St. Rep. 754; Hirschl vs. Clark, 
81 Iowa, 200, 47 N. W. 78,9 L. R. A. 841; Bernheim vs. Martin, 
45 Wash 120, 88 Pac. 106; Berkeley vs. Harper, 3 App. Cas. 
D. C. 308; Supreme Conclave, Royal Adelphia, vs. Cappella, 
supra, 

But when the insured has not an unconditional right to change 
the beneficiary, and the approval or assent of the insurer is by 
the terms of the contract essential to such change, inasmuch as 
the giving of consent involves the exercise of judgment, it has 
been held that such consent is not a formal or ministerial act, and 
accordingly, although the insured may in such case do all re- 
quired of him, but dies before the insurer’s consent is given, it 
has been held that in such case the change of beneficiary is not 
effected. 

Freund vs. Freund, 218 Ill. 189,-75 N. E. 925, 109 Am. St. 
Rep. 283, is, no doubt, a leading case of the latter kind. The 
facts relative to the attempt to change the beneficiary, the sub- 
sequent death of the insured, and the forwarding of the papers 
thereafter are practically the same as in the present case. The 
company did not however indorse the change on the policy. The 
provision in the policy as to a change in the beneficiary was sub- 
stantially like that in the policy in this case. In that case the 
insurer was the New York Life Insurance Company of New 
York. The statute of New York in force when the policy was 
issued, and which was held to be part of the contract, provided 
for a change of beneficiary “at any time with the consent of such 
corporation.” The court’s decision that a change of beneficiary 
did not take effect was based principally on the ground that “the 
proof in this case shows clearly and without dispute that the 
company never did give its consent to the change of the bene- 
ficiary.” It was also in effect held that the provision that the 
change of beneficiary should” not take effect until indorsed on this 
policy” was a material part of the contract in providing how 
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“evidence of the company’s consent to the change” was to be 
secured.. O’Donnell vs. Metropolitan Life Ins. Co. (Del. 1915) 
95 Atl. 289, Sheppard vs. Crowley, 61 Fla. 735, 55 South. 841, 
Metropolitan Life Ins. Co. vs, Clanton, 76 N. J. Eq. 4, 73 Atl. 
1052, and New York Life Ins. Co. vs. Murtagh, 137 La. 760, 
69 South, 165, are cases of a similar nature in most of which the 
decision in Freund vs. Freund, supra, is cited with approval. 

In Modern Woodmen of.America vs. Headle, 88 Vt. 37, 90 
Atl, 893, L. R. A. 1915A, 580, it was provided that no change. in 
beneficiary became effective until “during the lifetime of the 
member” the old certificate was given up and a new one issued. In 
that case no change was effected because the member died before 
the old certificate reached the home office, although after his 
death, but without knowledge of it, a new certificate was issued. 
In Hughes vs. Modern Woodmen, 124 Minn. 458, 145 N. W. 387, 
by the contract the change was required to be made by the issu- 
ance of a new certificate in “the lifetime of the member.” » The 
other cases cited on the administrators’ brief, so far as they are 
pertinent, for the most part show thatthe change was not effected 
because in some particular the insured was held to have failed 
to do all contractually incumbent on him in order to effect the 
change. We think no useful purpose would be served by dis- 
cussing them in detail. And it does not seem necessary to con- 
sider separately the cases cited which hold that waiver by the 
insurer after the death of the insured cannot affect the. vested 
rights of a beneficiary; for, however it may be in other cases, in 
a case where the insured has freedom of choice of beneficiary, 
makes his choice, and does everything required of him to render 
it effective, and there remains only the formal or ministerial act 
of noting the change, if he die before such notation be made, the 
question of waiver as to the performance of this act is not im- 
portant, because equity regards the change as already effected by 
the act of the insured. 

.[2] If, however, the right to object to the nonperformance of 
a ministerial act does remain in the insurer, we think no one else 
can insist upon it, and that the company could waive it. In the 
present case the comipany by making no attempt to recall its in- 
dorsement and by bringing Miss Bessett into court by its bill of 
interpleader can be held to have waived its right to object, if any 
it had. The form of the indorsement used by the company con- 
tains no language implying its consent to be necessary, and in 
fact it does not profess to give consent. It simply notes the 
change made by the insured. On the original policy the indorse- 
ment is :— 

“Worcester, Mass., April 25, 1916. The insured under date 
of April 22, 1916, nominates his estate as beneficiary under the 
policy. * * *” 

The indorsement of the nomination of Miss Bessett as bene- 

Vol. LI—15. 
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ficiary under the new policy is in the same form. In each instance 
the indorsement was signed by the vice president of the company. 
Mr. Crone in making this latter change did the same things he 
had done ten days before to change the beneficiary under the 
original policy. In both cases he did all that was required of him 
to make the change. 

For reasons already indicated, we are of the opinion that the 
decision of the superior court and final decree entered in con- 
formity therewith were correct. 

The appeal therefore is denied and dismissed, said decree is © 
affirmed, and the cause is remanded to the superior court for 
further proceedings. 


—__-+_- 


LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N vs. HUGHES. (8 Div. 453.)* 


(Supreme Court of Alabama.) 


1. INSURANCE— FRATERNAL INSURANCE — STATUTES — AP- 
PLICABILITY. 


Code 1907, § 4579, declaring that no insurance company or any agent 
thereof shall make any contract of insurance, or agreement as to 
policy contract, other than is plainly expressed in the policy, does 
not, in view of the fact that it appeared in a portion of the Code 
devoted to ordinary life insurance and used terminology inapplicable 
to fraternal insurance, apply to such insurance, and a certificate of 
fraternal insurance may make the by-laws of the fraternal order 
a part of the policy. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—FRATERNAL INSURANCE—COMPLAINT. 


A fraternal certificate, declaring that the payments or benefits shall not 
exceed the sum which the association shall be able to pay from one 
assessment, and that any member refusing to pay any assessment 
or being expelled one year shall forfeit all right to participate in 
insurance, does not purport to insure for a term, and so a complaint 
seeking recovery thereon should not follow Code 1907, p. 1196, 
form 12, applicable to policies for term. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


Appeal from Circuit Court, Jefferson.County; E. C. Crow, Judge. 

Action by Mrs. Jennie B. Hughes against the Locomotive Engineers’ 
Mutual Life & Accident Insurance Association. From a judgment for 
plaintiff, defendant appeals. Reversed and remanded. 


Frank S. White & Sons, of Birmingham for Appellant. 
Stokely, Scrivner & Dominick, of Birmingham, for Appellee. 


* Decision rendered, Dec. 20, 1917. 77 South. Rep. 352. 
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MACHADO vs. ELLISON er at. (Civ. 2090.)* 
(District Court of Appeal, First District, California.) 


2. INSURANCE—BENEFIT SOCIETIES—BENEFICIARIES. 


Fraternal Act 1911, limiting the class who may be beneficiaries, is con- 
stitutional, and applies to a designation, after it became effective, of 
a successor to a deceased beneficiary under a certificate issued before 
enactment. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Alameda County; William M. Finch, 
Judge. 

Action by Antone Manuel Machado against the Conselho Supremo 
da Unuias Portugeza do Estado da California, in which W. H. Ellison 
and another were interpleaded. From a judgment for said Ellison, 
plaintiff appeals. Reversed. 


Louis Gonsalves, of Oakland, and J. E. Pemberton, of San Francisco, 
for Appellant. 
T. P. Wittschen, of Oakland, for Respondent. 











*Decision rendered, Nov. 19, 1917. Rehearing denied by Supreme 
Court, Jan. 17, 1918. 169 Pac. Rep. 917. 


ALLEN vs. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 21141.)* 


5 (Supreme Court of Kansas.) 


1. INSURANCE — FRATERNAL BENFIT CERTIFICATE — EVI- 
DENCE—CUSTOM OF LOCAL OFFICERS. 


In an action upon a fraternal benefit certificate, where the defense was 
that the assured had been suspended for nonpayment of dues, and 
had not been legally reinstated at the time of her death, it is held, 
it was not error to admit evidence of a custom of the local officers. 
of the defendant to accept dues and assessments from members 
who were delinquent, and to reinstate them. 


(For other cases, see Insurance, Dec. Dig. § 818[3].) 


2. INSURANCE—FRATERNAL BENEFIT Se eA ES OF 
LOCAL OFFICERS—WAIVER—NOTICE. 


Instructions are approved which charged that the acts of the officers of 
the local lodge, although unauthorized in the first instance, if ratified 
with the knowledge of the superior officers having authority, amounts 
to a waiver of any right or forfeiture then existing in favor of the 
society and against the member; that notice given to the officers of 


* Decision rendered, Dec. 8, 1917. Rehearing denied, Jan. 18, 1918. 
169 Pac. Rep. 569. Syllabus by the Court. 
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the local lodge is notice to the National Council; that in receiving 
payments of dues and assessments the local financier was in fact and 
in law an agent of the defendant and not of the member, and that a 
by-law making the financier of the subordinate lodge the agent of 
the members is void. 


(For other cases, see Insurance, Dec. Dig. §§ 695, 755[2].) 


3. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
INSTRUCTION. 


By reason of a special finding that at the time she was reinstated the 
member was not in bad health, it is held, that an instruction re- 
specting the provision of the by-laws that payment of back dues and 
assessments constitute a warranty that the member’s health is good 
could not have prejudiced the defendant and became immaterial. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


4. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—AC- 
CEPTANCE OF DUES FROM BENEFICIARY. 

After accepting from the beneficiary the dues and assessments for the 
months of December and January and retaining them until after 
death of the assured, it was too late for the defendant to question the 
authority of the beneficiary to make the payments. 


(For other cases, see Insurance, Dec. Dig. § 741.) 


§. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
JUDGMENT—INTEREST. 


Where the jury return a verdict in plaintiff’s favor for the amount of a 
benefit certificate with interest at 6 per cent, and the court, without 
having the verdict corrected, renders judgment for the amount, with 
6 per cent from the date of the assured’s death, held, there was 
no error or irregularity of which the defendant can complain. 


(For other cases, see Insurance, Dec. Dig. § 828.) 


Appeal from District Court, Cherokee County. 

Action by Halia F. Allen against the National Council of the Knights 
and Ladies of Security. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


James P. Meade, of Joplin, Mo., and S. C. Westcott, of Galena, for 
Appellant. 

E. B. Morgan, of Galena, and Don H. Elleman, of Columbus, for 
Appellee. 


BOWLES vs, SAWYER.* 


(Supreme Judicial Court of Maine.) 


INSURANCE—AGENCY CONTRACT — TERMINATION — COM- 
MISSIONS ON RENEWAL. 

Under a contract whereby a general insurance agent employed a special 
agent to procure applications for life insurance Policies, etc., providing 
that “during the continuance of the agreement” without any violation 
of its terms the special agent should be paid certain commissions on 


* Decision rendered, Dec. 21, 1917. 102 Atl. Rep. 562. 
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renewal premiums, he was not entitled thereto after the termination 
of the contract. 


(For other cases, see Insurance, Dec. Dig. § (84[4].) 


oe Statement from Supreme Judicial Court, Penobscot County, 
at Law. 

Action by Harvey W. Bowles against Ira S. Sawyer, heard on agreed 
statement of facts. Judgment for defendant. 


Argued before Cornish, C. J., and Spear, King, Bird, Hanson, and 
Madigan, JJ. 


P. B. Gardner, of Bangor, for Plaintiff. 
Scott Wilson and E. L. Bodge, both of Portland, for Defendant. 


a 


STEPHENS vs. NOSCHANG er at. (No, 12461.)* 
(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE—FRATERNAL BENEFIT SOCIETIES—AMEND- 
ING CONSTITUTION. 


The right of a “retiring card member” of barbers’ benefit union to free 
reinstatement to full membership under certain conditions held un- 
affected by a subsequent constitutional amendment fixing a maximum 
age limit less than his own age. 


(For other cases, see: Insurance, Dec. Dig. § 719[1].) 


Appeal from Circuit Court, Jackson County; Thomas B. Buckner, 


udge. 

“Not to be officially published.” 

Action by Mary A Stephens against Frank X. Noschang and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 


Langsdale & Howell, of Kansas City, for Appellants. 
Park & Brown, of Kansas City, for Respondent. 


* Decision rendered, Dec. 31, 1917. 199 S. W. Rep. 706. 


MURPHY vs. BROTHERHOOD OF RAILROAD TRAIN- 
MEN. (No. 11739.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL BENEFIT SOCIETIES—BURDEN 
OF PROOF. 


A policy sued upon will be regarded as subject to all rules governing 
ordinary life insurance contracts, where defendant insurer did fot 


* Decison rendered, Dec. 31, 1917. 199 S. W. Rep. 730. 





226 Insurance Law Journal, Vol. 51. [Mar., 1918. 


plead and prove that it was a fraternal benefit society within Laws 
1911, p. 284, § 2, defining such societies. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


2. INSURANCE—LIFE POLIGY—BURDEN OF PROOF. 

Where defendant insurer admitted issuing the policy sued upon, in- 
sured’s death, and that plaintiff was the beneficiary hereunder, it 
has the burden of establishing the affirmative defenses that the 
policy was canceled for misrepresentations, etc. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


3. INSURANCE—LIFE POLICY—ABROGATION. 

Defendant insurer’s refusal to receive further assessments on a life 
policy, or recognize its validity, because of insured’s alleged mis- 
representations, does not abrogate the policy, where it is not proved 
that misrepresentations were actually made. 


(For other cases, see Insurance, Dec. Dig. § 730.) 


4. INSURANCE—LIFE POLICY—ABROGATION.. 


Insured did not acquiesce in an attempted abrogation of his life policy, 
where he declined return of assessments and -tendered current as- 
sessments until informed that they would not be accepted. 


(For other cases, see Insurance, Dec. Dig. § 730.) 


5. INSURANCE—LIFE POLICY—TERMINATION. 


A life insurance policy can be terminated against insured’s will and before 
his death only because of his-fraud in procuring the contract, or 
breach of some obligation imposed upon him. 


(For other cases, see Insurance, Dec. Dig. § 730.) 


6. INSURANCE—LIFE POLICY—PLEADING—ABANDONMENT. 

In an action on a life insurance policy, insured’s alleged abandonment 
of the policy is not available, unless pleaded in the answer. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


¥ ee POLICY—PLEADING—MISREPRESENTA- 


Under the direct provisions of Rev. St. 1909, § 6940, insured’s alleged 
misrepresentations in obtaining a life policy are not available as a 
defense, unless defendant insurer deposited the premiums paid in 
court. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from Circuit Court, Randolph County; Jas. D. Barnett, 
Special Judge. 

“Not to be officially published.” 

Action by Almeda Murphy against the Brotherhood of Railroad 
Trainmen. Judgment for plaintiff, and defendant appeals. Affirmed. 


Handy & Swearingen, of Kansas City, and Hunter & Chamier, of 
Moberly, for Appellant. 


O. C. Phillips and Jerry M. Jeffries, both of Moberly, for Respond- 
ent. 
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ANDERSON vs. MISSOURI BENEFIT ASS’N. 
(No. 12565.)* 


(Kansas City Court of Appeals. Missouri.) 


INSURANCE—LIFE INSURANCE—ASSESSMENT COMPANIES— 
SUICIDE AS DEFENSE—STATUTE. 


Rev. St. 1909, § 6959 (Rev. St. 1889, § 5869, as amended by Laws 1897, 
p. 130), being part of the article on insurance on the assessment plan, 
providing that every company doing business under that article shall 
make an annual report, “and all such foreign companies are hereby 
declared to be subject to * * * sections 6945, 7042, 6937 and 
6940: * * * Provided, always that nothing herein contained shall 
subject any corporation doing business under this article to any 
other provisions or requirements. of the general: insurance laws 
* * * except as distinctly herein set forth and provided,” in view 
of the proviso, makes domestic, as well as foreign assessmegt com- 
panies subject to section 6945, ‘the section of the general insurance 
law abrogating the defense of suicide; the section before amendment 
having merely made such foreign companies subject to section 7042, 
the section of the general insurance law providing for service on for- 
eign insurance companies, and the words “foreign companies” being 
retained in the section as amended to emphasize and make clear that 
domestic companies are not fo be subject to section 7042. 


(For other cases, see Insurance, Dec. Dig. § 788[1].) 


Appeal from Circuit Court, Platte County; Alonzo D. Burns, Judge. 
Action by Dennis Anderson against the Missouri Benefit Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Martin E. Lawson, of Liberty, for Appeflant. 
James H. Hull, of Platte City, for Respondent, 


* Decision rendered, Dec. 31; 1917. 199 S. W. Rep. 740. 


SEIDENKRANZ vs, SUPREME LODGE, KNIGHTS AND 
LADIES OF HONOR. (No. 14873.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE — DEATH OF INSURED — QUESTION. FOR 
JURY. 

In an action on an insurance policy, where insured had been absent from 
the state for seven years, evidence held to take to the jury the 
question as to whether he was dead. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


a 


* Submitted, Nov. 7, 1917. Opinion filed, Dec. 4, 1917.. Rehearing 
denied, Dec. 21, 1917. 199 S. W. Rep. 451. 
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3. INSURANCE—ABSENCE OF INSURED—PRESUMPTION— 
QUESTION FOR JURY. 


In an action on an insurance policy, where plaintiff shows absence of 
insured from the state for seven years, and that the family have not 
heard of him, and that there was no reason for his leaving, she 
has made out a prima facie case of his death, and the burden is 
on defendant to show otherwise, and the question becomes one for 
the jury, even if defendant introduces uncontradicted evidence that 
he has been seen within such time. * 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from St. Louis Circuit Court, James E. Withrow, Judge. 

Action by Catherine Seidenkranz against the Supreme Lodge, Knights 
and Ladies of Honor, a corporation. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. P 


Charles F. Krone, of St. Louis, for Appellant. 
Paul Dillon and James R. Claiborne, both of St. Louis, for Respond- ° 
ent. 


ne 


BONDURANT vs. BROTHERHOOD OF AMERICAN 
YEOMAN. (No. 12106.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE — MUTUAL BENEFIT ASSOCIATIONS — DE- 
—-, TO PAYMENT OF POLICIES—SUICIDE—PLEAD- 


If an insurer desires the benefit of defense of suicide, or other defense 
accruing to fraternal benefit association, and to be exempt from Rev. 
St. 1909, § 6945, providing that suicide is no defense in actions on 
policies, it must plead the facts relating to its organization, method, 
and purpose of doing business as specified in Laws 1911, p. 284, § 
2, defining such associations; an allegation of a conclusion that. it 
is a fraternal beneficiary association being insufficient. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—PLEAD- 
ING—CHARACTER OF DEFENDANT. 


Laws, 1911, p. 290, § 16, making a certified copy of license issued by 
the state superintendent of insurance prima facie eyidence that the 
licensee is a fraternal benefit society, does not relieve. the necessity of 
putting the fraternal character of the defendant in issue in a suit 
on a policy by a proper pleading. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


5. INSURANCE--MUTUAL BENEFT ASSOCIATIONS—CHARAC- 
TER — CONSTRUCTION OF POLICIES — “BENEFICIARY 
CALL”—“ASSESSMENT”—“DUES.” 

Payment of premiums at a flat rate is not a beneficiary call, assessment, 
or dues. 

(For other cases, see Insurance, Dec. Dig. § 711.) 

(For other definitions, see Words and Phrases, First and Second Series, 

Assessment; Dues.) 


* Decision rendered, Nov. 5, 1917. Rehearing denied, Dec. 3, 1917. 
199 S. W. Rep. 424. 
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6. INSURANCE — MUTUAL BENEFIT ASSOCIATIONS — CON- 
STRUCTION OF POLICY—NATURE OF INSURER. 


The nature of insurance presented by an insurance contract is not to be 
settled by the nature and organization of the association, but rather 
by the-terms and character of the contract itself. 


(For other. cases, see Insurance, Dec. Dig. § 711.) 


7. INSURANCE—CERTAINTY AS TO AMOUNT-—STATUTES. 


Where insured, 22 years of age, paid $1.60 per month flat rate for the 
first year under an insurance contract for $2,000, and died during 
that year, and the evidence of the insurer was that the value of the 
policy was based on $1.10, and the same did not correspond with the 
table for one either 22 or 23 years of age, a provision that a sum 
equal to 12 assessments per year, at the rate last paid for the un- 
expired period of life expectancy should be deducted, is void for 
uncertainty under Rev. St. 1909, § 6952, providing that policies shall 
specify the exact amount to be paid. 


(For other cases, see Insurance, Dec. Dig. § 721.) 


Appeal from Circuit Court, Adair County; C. D. Stewart, Judge. 

“Not to be officially published.” 

Action by Ruby Bondurant against the Brotherhood of American 
Yeomen. Judgment for plaintiff, and defendant appeals. Affirmed. 


John D. Dennison, Jr., of Des Moines, Iowa, and Chas. E. Murrell, 
of te for Appellant. 
Reiger, A. Doneghy, and Campbell & Ellison, all of Kirksville, 


for Respondent. 


PAVLICK vs. SUPREME LODGE KNIGHTS OF 
PYTHIAS. (No. 14827.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL INSURANCE—FORFEITURE OF 
MEMBERSHIP BY NONPAYMENT OF ASSESSMENT. 


Under the by-laws of a fraternal order providing that failure to make 
payment of a monthly assessment, due on the first of each month, 
before the 20th, should cause forfeiture of membership, etc., ipso 
facto, and that membership could be regained only as provided, 
where a member of the order failed to pay an assessment, and 
neglected to apply for reinstatement as required, all he could re- 
cover from the order were the amounts paid in by him pending con- 
sideration of his reinstatement, for, though the law does not favor 
forfeitures, when the parties make a specific contract for the doing 
or not doing of a certain thing, and fail, the courts are bound to 
enforce the contract as made, unless the party insisting upon for- 
feiture has waived it or is estopped. 


(For other cases, see Insurance, Dec. Dig. '§ 765.) 


2. INSURANCE—FRATERNAL INSURANCE—FORFEITURE FOR 
NONPAYMENT OF PREMIUMS—WAIVER. 


Defendant fraternal order did not, finally and beyond Possibility of later 


* Submitted on briefs, Nov. 6, 1917. Opinion filed, Dec. 4, 1917. 1 199 
S. W. Rep. 442. 
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insisting upon prompt payment under penalty of forfeiture, waive 
the portion of its by-laws requiring payment of premium before the 
20th of each month by accepting premiums after a much later date 
from time to time during the life of the policy, up to its final insist- 
ence upon forfeiture, where, after, the governing body had notice 
that the member appeared to be in default, it not only gave him 
opportunity to apply for reinstatement, and assured him he would be 
reinstated, but urged him to apply. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—READ- 
ING BY-LAWS TOGETHER. 


By-laws of a fraternal benefit order are to be read and construed te 
gether. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


4. INSURANCE—FRATERNAL INSURANCE—WAIVER OF RE- 
oo paaaalel OF PAYMENT OF PREMIUM—QUESTION FOR, 


Where the facts as to whether defendant fraternal order had waived its 
requirement of the payment of premiums before the 20th of each 
month were undisputed, it was for the court to say whether plaintiff 
member had made a case warranting him in recovering his entire 
payments, the order having dropped him from membership. 


(For other cases see Insurance, Dec: Dig. § 825{2].) 





Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

Action by Frank E. Pavlick against the Supreme Lodge Knights of 
Pythias, a corporation. From a judgment for plaintiff, he appeals. 
Judgment affirmed. 


C. J. Anderson, of St. Louis, for Appellant. 
P. & C. B. Williams, of St. Louis, for Respondent. 


HOPE vs. THE MACCABEES. (No. 57.)* 
(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION— 
INCORRECT STATEMENT OF AGE—FALSITY. 

A merely incorrect statement of one’s age in an application for member- 
ship in a beneficial order, without more, cannot be said, as matter of 
law, to be willfully false, even if untrue in fact. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION— 
PROHIBITED OCCUPATION OR INTEMPERANCE — QUES- 
TION FOR JURY. : 

Where the laws of a beneficial order provide that, should a member 
engaged in certain prohibited occupations or becomes intemperate in 
the use of intoxicating liquors, his benefit certificate shall become 


S Decision rendered, Nov. 27, 1917. 102 Atl. Rep. 689.. Syllabus by the 
ourt. 
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null and void, and the testimony did not show conclusively that the 
member was so engaged or so became intemperate, a refusal to di- 
rect a verdict for defendant in a suit on the beneficial certificate was 
rightly denied, as the questions were for the jury to decide. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Bergen, Heppenheimer, Williams, Taylor, and Gardner, JJ., dissenting. 


Appeal from Supreme Court. 
Action by Sarah M. Hope against The Maccabees, a corporation. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Lindabury, Depue & Faulks, of Newark, for Appellant. 
Heyman & Heyman, of Jersey City, for Appellee. 


CAMPBELL vs. TOOLE.* 
(Supreme Court of New York, Appellate Term, First Department.) 


INSURANCE—VALIDITY OF NOTE—SUFFICIENCY OF EVI- 
DENCE. 

In an action on a note given for the first year’s premium on a life policy, 
and assigned by the company to plaintiff, its agent, evidence held 
insufficient to show that the application for the insurance was made 
merely as a favor to plaintiff, that plaintiff agreed there should be no 
liability.on defendant’s part, and that the policy could be surrendered 
at any time. 


(For other cases, see Insurance, Dec, Dig. § 188[2].) 


Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by Ario P. Campbell against Charles B. Toole. From a judg- 
ment for defendant on his counterclaim after a trial by the court, plaintiff 
appeals. Reversed, and new trial ordered. 


Argued November term, 1917, before Lehman, Weeks, and Finch, JJ. 


Williams & Holland, of New York City (Charles J. Holland, of New 
York City, of counsel), for Appellant. 
Jacob M. Kram, of New York City, for Respondent. 


* Decision rendered, Jan. 10, 1918. 168 N. Y. Supp. 609. 
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AMERICAN BANKERS’ INS. CO. vs. HOPKINS. 
(No, 7673.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—FALSE STATEMENTS BY INSURED—BURDEN 
OF PROOF—QUESTION FOR JURY. 


Where, in an action on a life insurance policy which contains a provision 
that “All statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties,” the falsity of 
such statements is relied upon as a defense, the burden is upon the 
insurer to show that such statements were made willfully and with 
intent to deceive; and the materiality of such statements: and the 
intent of the insured to deceive are questions for the jury. 


(For other cases, see Insurance, Dec. Dig. §§ 646[3], 668[6].) 


Error from District Court, Oklahoma County; Edward Dewes Old- 
field, Judge. 

Action by Marie Smith Hopkins against the American Bankers’ In- 
— Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Hainer, Burns & Toney, of Oklahoma City, for Plaintiff in Error. 
V. E. McInnis, of Oklahoma City, for Defendant in Error. 


os Decision rendered, Dec. 24, 1917. 169 Pac. Rep. 489. Syllabus by the 
urt. 


BOWERS vs. MISSOURI STATE LIFE INS. CO. 
: (No. 7944.) * 


(Supreme Court of Oklahoma.) 


1: INSURANCE—AGENCY CONTRACT—ACTION—EVIDENCE. 


In an action to recover damages for the wrongful breach of a contract 
of employment by a life insurance company of the plaintiff, as 
manager to solicit individually and through agents appointed by him 
life insurance for said company, which contract provided that, if the 
plaintiff should fail during any month to tender to the company 
accepted and paid-for applications for insurance to the amount of 
$12,000, the contract might at the option of the company become 
null and void and cease and determine, evidence examined, and held, 
to be insufficiet to show any breach of the contract upon the part of 
the defendant insurance company, or any actionable wrong upon. the 
part of said defendant insurance company in exercising its option to 
abrogate said contract. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


———— 


* Decision rendered, Nov. 20, 1917. Rehearing denied, Jan. 8, 1918. 169 
Pac. Rep. 633. Syllabus by the Court. 
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Commissioners’ Opinion, Division No. 1. Error from District Court, 
Oklahoma County; Geo. W. Clark, Judge. 

Action by M. M. Bowers against the Missouri State Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


Jno. E. Du Mars, Chas. West and Stuart, Cruce & Cruce, all of 
Oklahoma City, for Plaintiff in Error. 
Keaton, Wells & Johnston, of Oklahoma City, for Defendant in Error. 


ZIMMERMAN vs, FRATERNAL RESERVE ASS’N.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—SUICIDE 
—EVIDENCE. 

Statement in proofs of death under fraternal policy that deceased died 
by his own hand makes a prima facie case of suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—SUICIDE 
—EVIDENCE. 

Evidence held to show that insured under fraternal benefit policy died by 
suicide, so that the beneficiary could not recover. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Municipal Court Branch, Circuit Court, Langlade 
County; T. W. Hogan, Judge. 

Action by Anna Laura Zimmerman. against the Fraternal Reserve 
Association. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded, with directions to dismiss. 


E. R. Hicks, of Oshkosh, for Appellant. 
Finucane & Avery, of Antigo, for Respondent. 


* Decision rendered, Jan: 5, 1918. 166 N. W. Rep. 5. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF ALABAMA. 
FIDELITY-PHNIX INS. CO. 





vs. 


WILLIAMS. (8 Div. 943.)* 


1. INSURANCE—FORFEITURE FOR BREACH—KEEPING BOOKS, 
PAPERS, AND SAFE. 


Conditions in iron-safe clause that insured merchant “keep a set of books 
which shall clearly and plainly present a complete record of all 
business transacted, including all purchases, sales, and shipments, both 
for cash and credit,” did not exact any specific system or form of 
bookkeeping, or one conforming to the most scientific standards, but 
would be satisfied if the books kept and records made would fairly 
show to a man of ordinary intelligence all purchases and sales, both 
for cash and on credit. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—FORFEITURE FOR BREACH—KEEPING BOOKS, 
PAPERS, AND SAFE. 


One of the purposes of the iron-safe clause is to prevent perpetration of 
fraud by assured as to quantum and value of goods destroyed. 


(For other cases, see Insurance, Dec. Dig. 335[3].) 


3. INSURANCE—PAROL EVIDENCE—RECORDS OF INSURED’S 
BUSINESS. 


The requirement in the iron-safe clause of a record of insured’s business 
excludes recourse to parol suggestion, except for the limited pur- 
pose of explaining or elucidating the inspred’s bookkeeping method 
of entries. 


(For other cases, see Insurance, Dec. Dig. 335[3].) 


4. INSURANCE — IRON-SAFE CLAUSE—SUBSTANTIAL COM- 
PLIANCE. 


The requirement of the iron-safe clause that insured keep and produce 
for the insurer’s inspection the record of his business, is not sub- 
stantially complied with where there is a hiatus for an appreciable 

_ period in such record. 


(For other cases, see Insurance, Dec. Dig. 335[3].) 


5. INSURANCE—IRON-SAFE CLAUSE—COMPLIANCE. 


Where from an insured’s merchant’s records which did survive fire 
destroying his stock, it was impossible to ascertain, unaided by re- 
course to insured’s memory, what goods became a part of the stock 
during the year immediately preceding the fire, or of what the stock 
actually consisted between the issuance of the policy and the fire, 
and, in consequence, the value of the insured goods, there was such 
failure to comply with the requirement in the iron-safe clause as to 
keeping and producing a complete record of the business, as would 
preclude recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. 335[3].) 


* Decision rendered, Nov. 15, 1917. 77 South. Rep. 156. 
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6. INSURANCE—ACTIONS—ISSUES AND VARIANCE—WAIVER. 


Insured’s replication that after insurer’s adjuster was fully advised of 
breaches of policy conditions he assured insured that the policy would 
be paid, was not supported by evidence that he stated he would do 
in the prermses what one B., an adjuster for other companies, did or 
would do, and that B, promised to pay the other policies. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 


Action by P. W. Williams “ra the Fidelity-Phoenix Insurance 


Company. From judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Steiner, Crum & Weil, of Montgomery, and Callahan & Harris, of 
Decatur, for Appellant. 


Deedmeyer & Birch, of Birmingham, E. W. Godbey, of Decatur, and 
John R. Sample and Porter M. Brindley, both of Hartsels, for Appellee. 


McCLELLAN, J. 

This is a suit instituted by the appellee against the appellant on 
an insuran¢e policy issued by the appellant to the appellee, in- 
demnifying the appellee to the extent of $2,000, in the event of 
loss by fire of appellee’s stock of merchandise. The stock was 
destroyed ‘by fire on the night of December 27, 1914, and the 
plaintiff was accorded a judgment on the policy, to review which 
judgment the defendant appeals. The chief defences were 
predicated of the plaintiff’s failure to meet the conditions of the 
iron-safe clause. This clause provided: “The assured will keep 
a set of books which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales and 
shipments, both for cash and credit * * * ”—and that the 
assured would keep such books locked in a fire proof safe at 
night, and at all times when the building mentioned in the policy 
was not actually open for business; or, failing this, would keep 
such books in some place not exposed to fire which would destroy 
the building; and concluded with the provision that a’ failure 
to produce such set of books for the inspection of the company 
should constitute a bar to a recoyery on the policy. The pleas 
interposed by the defendant invoked defenses arising out of the 
conditions subsequent created by the indicated clause in the 
policy. Besides a general traverse of the averments of these 
pleas, the plaintiff, replied, specially, asserting substantial com- 
pliance with the terms of the clause, and also, a waiver by one 
Fitz-Simons, who was defendant’s authorized adjuster, of the 
breaches alleged in the pleas. The defendant’s demurrers being 
overruled to the replications asserting the waiver claimed by the 
defendant, it rejoined thereto to this effect: That by the terms 
of the policy no such waiver could be made by an officer, agent, 
or representative of the defendant; that a waiver of the terms 
or conditions of the policy could only be accomplished through a 
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writing indorsed upon or attached to the policy. Demurrers to 
this rejoinder were sustained. The trial court submitted to the 
jury’s decision the issue whether the books kept by the insured, 
that were not burned and were produced after the fire for the 
inspection of the insurer’s representative, evidenced a substantial 
compliance with the mentioned terms of the iron-safe clause. The 
defendant, through special instructions requested for it, invoked 
the courts to advise the jury that the books produced—the books 
that survived the fire—did not disclose a compliance with pro- 
visions of the iron-safe clause. The particular grounds of de- 
fendant’s assertion of breaches of this clause were that the in- 
sured produced for the inspection of the insurer’s agent after 
the fire no set of books showing a record of purchases and sales 
as required by the terms of the clause. 

[1-3] This clause did not exact any specific system or form of 
books to be kept by this insured. It did not require-such a system 
of bookkeeping as would conform to the most scientific standards. 
The exactions of the clause were met if the books kept, the 
records made, were such as would fairly show to @ man of 
ordinary intelligence all purchases and sales, both for cash and 
on credit. Liverpool, etc., Ins. Co. vs. Kearney, 180 U. S. 132, 
136, 21 Sup. Ct. 326, 45 L. Ed. 460. One of the purposes of the 
clause is to prevent the “perpetration of any fraud by the assured 
with respect to the quantum and value of the goods destroyed.” 
Hanover Ins, Co. vs. Crawford, 121 Ala. 258, 262, 25 South. 912, 
77 Am, St. Rep. 55; Chamberlain vs. Shawnee Ins, Co., 177 Ala. 
516, 519, 58 South. 267. The clause, itself, expressly required 
a record of the business; thereby excluding recourse to parol 
suggestion otherwise than for the limited purpose of explaining 
or elucidating the method of bookkeeping employed by the in- 
sured, or entries made in the course of constituting the record of 
the business. Home Ins. Co. vs. Williams, 237 Fed. 171, 177, 
150 C. C. A. 317; Chamberlain vs. Shawnee Ins. Co., supra; 
Ga. Home Ins. Co. vs, Allen, 119 Ala. 436, 24 South. 399. It is 
generally accepted that the substantial compliance with the pre- 
scriptions of the clause is all that is required. 14 R. C. L. pp. 
1139, 1140; note, Ann. Cas. 1913C, p. 1221; note, 14 Ann. Cas. 
pp. 1079, 1080; Ga. Home Ins, Co, vs. Allen, supra. 

[4] It is very clear, we think, that no substantial compliance 
with the plain prescriptions of the clause is shown where, in the 
record history of the business, there is a hiatus—for an appre- 
ciable period—in the record of business which the terms of the 
clause required the insured to keep and to produce for the in- 
spection of the insurer. Chamberlain vs. Shawnee Ins. Co., 177 
Ala. 516, 58 South. 267; Ga. Home Ins. Co. vs. Allen, 119 Ala. 
436, 24 South. 399; Hanover Ins. Co. vs. Crawford, 121 Ala. 258, 
25 South. 912, 77 Am, St. Rep. 55. The insured had and pro- 
duced an inventory taken about January 1, 1914. Beginning on 
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January 1, 1914, the insured kept a “cash book” that was filled 
by October 16, 1914. This book, being left out of the insured’s 
iron safe after it was filled, was. destroyed by fire on December 
27, 1914. The insured opened another cash book on October 16, 
1914, and, after the fire, produced this book for the adjuster’s 
inspection. The insured produced for the adjuster’s inspection 
a “ledger for 1914; that is an account book and ledger,” wherein 
= insured “posted all charges for 1914.” The insured tes- 
tified :-— 

“I showed him a wholesale book that I kept; my wholesale 
book that I kept my wholesale bills in; that is the book where 
I kept the amount of the bills, of invoice, from the wholesale 
people, the amount that I purchased from them. When I got a 
bill in I would check the bill and mark it up and credit that firm 
with the amount of it. For instances, if I bought a bill from A. 
B. Miller, a wholesaler, this wholesale book would show A. B. 
Miller $1,000. In addition to these books, I showed him a bank 
record or book in which I kept the record of my checks and de- 
posits. It is kinder like a passbook, only it is itemized. When I - 
would draw a check on the bank I would put in that book 
the date of the check, to whom, and the amount in which it was 
drawn; and when I would make a deposit in bank I would put in 
that book the date of the deposit and the amount of the deposit, 
and by taking the checks that I had drawn and the amount of my 
deposits I could ascertain my Standing with the bank.” 

The cash book covering the business between January 1, 1914, 
and October 16, 1914—a book that was left out of the safe and 
burned—‘“showed the cash sales and the credit sales and the cash 
received and the cash paid out. It showed the total business.” 
The insured further testified that he “preserved the bills and in- 
voices of goods that I [he] received during the year 1914”; that 
he “left these out of the safe and they were destroyed by fire”; 
that he “had no record of any kind of my [his] purchases other 
than the wholesale book which only showed the name of the 
person from whom I [he] had bought the goods and the amount 
I [he] owed them; it just showed totals; It did not show any 
items ;” that insured “checked the items against the invoices be- 
fore entering the totals in the wholesale book.” The insured 
further testified :-— 

“After the fire and after the destruction of my invoices I had 
no record which ‘showed the goods I had purchased during the 
gear other than this wholesale book. * * * From that book 
i had no way telling the kind of goods I had bought other than 
the name of the concern I had bought goods from; if it was a 
hat man, I could tell it was hats. This record would not show 
it. This book containing my account with the bank only showed 
the cash record of the amount that would be deposited and the 
amount of the. checks, and did not show the source from which I 
received the: money which I deposited in the bank.” 

Vol. LI—16. 
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The insured was also engaged in buying and selling vehicles, 
mules, and cotton. He testified that he borrowed money 
during the year from the bank; that the amount borrowed 
by him was shown by his passbook, and that this passbook was 
destroyed by fire. From the records produced by the insured 
for the inspection of the insurer’s agent after the fire, it was not 
possible, without the material aid of the irsured’s recital from 
memory, to ascertain what items on the bank book were the 
product of the collateral transactions or of money borrowed by 
the insured. 


[5] In this state of the insured’s own evidence, the jury 
should have been advised, as the defendant sought to have done, 
that the record the insured had engaged, in the “iron-safe 
clause,” to keep’ and to produce was not produced for the 
inspection of the insurer’s representative. He did not preserve, 
as he engaged to do, a record of all purchases and sales within 
the requirements of the “iron-safe clause.” If the records in- 
sured kept, viz: inventory taken in January, 1914, invoices, 
ledger, cash book (from January 1, 1914, to October 16, 1914) 
and the succeeding cash book had been preserved by being kept 
in the safe at night, he would have saved from the fire a 
sufficient record to have met the exactions of this feature of his 
contract. From the records. that did suvive the fire—unsup- 
plemented by recourse to the insured’s memory—it was not 
possible to ascertain what goods became a part of the stock dur- 
in the year 1914, or of what the stock actually consisted be- 
tween the issuance of this policy in September, 1914, and the 
date of the fire and, in consequence, the value of the goods in- 
sured against loss by fire under this policy. The Court 
of Appeals of the Fifth Circuit concluded to the same effect in 
reviewing judgments in favor of this insured (appellee) on 
policies concurrent with that here involved. Home Ins. Co. vs. 
Williams, 237 Fed. 171, 150 C. C. A. 317. Since the evidence 
disclosed without dispute a failure of the insured to meet the 
obligations, the promissory warranties assumed by -him through 
the stated features of the “iron-safe clause,” the defendant was 
erroneously refused instructions so concluding. 

(6) The waiver set forth in the plaintiff’s replications 
included an assertion that after Fitz-Simons was fully advised 
of the breaches of the iron-safe clause he assured the insured 
that the policy here in question would be paid. The evidence 
does not support this material averment of the replications. 
Whether the statement of Fitz-Simons—testified to by plain- 
tiff—that he would do in the premises what Mr. Brame, an 
adjuster for other companies, did or would do, and that Brame 
promised to pay the policies, in fact, effected a waiver of the 
forfeiture asserted in the defendant’s plea, is a question not 
presented by the replications as they are now constructed. The 
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present replications of this class assert a waiver by Fitz-Simons’ 
acts and declarations, without reference to the acts or declarations 
of the agent of other companies concerned in the adjustment of 
their losses, if so, under other policies. To now undertake the 
consideration and decision of legal questions arising out of those 
circumstances would involve the court in pronouncements not 
invited by the issues made by the parties through their pleadings. 

It results that the defendant was entitled, on this record, to 
the general affirmative charge, which was erroneously refused 
to it. 

Reversed and remanded 

Anderson, C, J., and Sayre and Gardner, JJ., concur. 


SUPREME COURT OF ALABAMA. 
‘INSURANCE CO. OF NORTH AMERICA 


vs. 


WILLIAMS. (8 Div. 944.)* 


1. INSURANCE—FORFEITURE—WAIVER. 


Forfeitures provided in an insurance policy may be waived by an agent 
having authority and full knowledge of the facts of the forfeiture, 
but not every agent may waive such important contract provisions. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


3. INSURANCE—DEMURRER — GROUNDS — MATTER NOT AP- 
PEARING ON FACE OF PLEADING. 

Where alleged “rider agreement” was not set out in or made a part of 
either complaint or plea, its effect as modifying the policy sued on 
could not be considered on demurrer to plea of breach of overinsur- 
ance limitation. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


4. INSURANCE—CONDITIONS—ADDITIONAL INSURANCE. 


The purpose of overinsurance policy limitations being to prevent fraud, 
and the public, as well as the assurer, being interested in preventing a 
situation’ in which a fire would be profitable to the assured, such 
clauses should receive a fair and reasonable interpretation, according 
to their terms and obvious import. 


(For other cases, see Insurance, Dec. Dig. § 336[6].) 


5. INSURANCE—CONDITIONS—ADDITIONAL INSURANCE. 


Where policy contained overinsurance limitation, and limited additional 
insurance to $10,000, procurement of additional insurance of $10,500 
without authorization by insurer forfeited the policy. 


(For other cases, see Insurance, Dec. Dig. § 336[6].) 
* Decision rendered, Nov. 15, 1917. 77 South. Rep. 159. 
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6. INSURANCE—FORFEITURE—IRON-SAFE CLAUSE. 

_—— the insured’s books which survived the fire were insufficient to 
show the qu antity and value of insured merchandise at the time of 
the fire, unless aided by statements of assured as to the nature of the 
several items and values thereof, there was such noncompliance with 
the bookkeeping requirements of the “irgn-safe clause” of the policy 
as forfeited the policy. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


7. INSURANCE—FORFEITURE—IRON-SAFE CLAUSE. 


Insured’s ‘ledger containing only a record of purchases by “bill,” without 
other description of the goods or articles represented thereby, was 
not, without more, a substantial compliance with the bookkeeping 
requirements of the “iron-safe clause” of his policy. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


9. INSURANCE—NONWAIVER AGREEMENT. 


The status quo of the parties to a policy may be maintained by a non- 
waiver agreement entered into by them before and at the time of 
investigation and attempted adjustment of loss. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


10. INSURANCE—NONWAIVER AGREEMENT. 


A nonwaiver agreement expressly agreeing that “any acttfon taken, re- 
quest made, or information received by said company or companies, 
while investigating and ascertaining the cause of said fire, and the 
amount of loss or damage, shall not in any respect or particular 
change, waive, determine, invalidate or forfeit any of the terms, 
conditions, or requirements of the policy or policies of insurance of 
the company or companies whose names are signed hereto, or any 
of the rights of any of the parties hereto,” etc., precluded either 
party from pleading or introducing evidence of a parol waiver of his 
adversary’s rights under the policy during the period coveted by the 
agreement. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 

Action by P. W. Williams against the Insurance Company of North 
es From judgment for plaintiff, defendant appeals. Reversed and 
remanded. 


Steiner, Crum & Weil. of Montgomery, and Callahan & Harris, of 
Decatur, for Appellant. 

Deedmeyer & Birch, of Birmingham, E. W. Godbey, of Decatur, and 
John R. Sample and Porter M. Brindley, both of Hartsells, for Appellee. 


Tuomas, J. 

The complaint, in code form, is based on two policies of in- 
surance, issued jointly by the Insurance Company of North 
America and the Fire Association of Philadelphia, under the 
name Philadelphia Underwriters. By the terms of these policies 
said companies are each liable for one-half of the insurance. 
Both cases are submitted together. The questions involved 
are indentical. 


Appropriate assignments of error challenge the right of re- 
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covery of the statutory penalty provided in suits on policies 
issued by the companies belonging, at the time of the issuance 
of the policy, to a tariff association. The statutory right of 
recovery of 25 per cent, in addition to the face of the policy, 
is given by sections 4594 and 4595 of the Code of 1907 as 
amended by the act of April 7, 1911 (Gen. Acts 1911 , p. 316). 
The right of the assured to recover the penalty as prescribed by 
the statute was upheld in Southern States Fire Insurance Co. 
vs. Kronenberg, 74 South. 63. 

To the complaint, containing two counts, the defendant 
pleaded the general issue and. several special pleas, setting forth, 
in varying phrase, a breach of the “iron-safe clause.” To these 
pleas the plaintiff replied in (2 and 3) by setting up substantial 
compliance with the terms of the policy, and (5, 6, 7, 8, and 9) 
by averring that after the fire, and after being fully informed 
as to how and when and in what particulars the. plaintiff had 
violated the terms and conditions of the policy, defendant 
promised plaintiff that the full amount of the policy sued on 
should be paid. 

Demurrers to these replications being overruled, the defendant 
rejoined. The second rejoinder averred that, as a part of the 
contract, it was stipulated :— 


“No officer or agent or other representative of this company 
shall have power to waive any provision or condition of the 
policy except such as by the terms of this policy may be the sub- 
ject of agreement indorsed hereon or added to; and as to such 
provisions and conditions no officer, agent, or representative 
shall have such power or be deemed or held to have. waived such 
provision or condition, unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or per- 
mission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.” 

And it further averred that the waiver set forth in the rep- 
lication was not indorsed on said policy or attached thereto. 

[1, 2] Forfeitures provided in a policy of insurance may be 
waived by an agent with authority and with full knowledge of 
the facts of the forfeiture. It is not every agent of the assurer, 
however, who may waive such important contract provisions. 
Southern States Fire Ins. Co. vs. Kronenberg, supra. Where 
the fact of agency rests in parol, or is to be inferred from the 
conduct of the principal, and there is evidence tending to show 
the agency, the agent’s acts or declarations are admissible in 
evidence on the question of waiver vel non of the contract pro- 
visions (Robert & Son vs. Williams, 73 South. 502), notwith- 
standing the provisions to the contrary set out as a part of the 
rejoinder, This rejoinder was not a full answer to the rep- 
lication to which it was directed, that the assurer held out an 
actor as being its agent, or as possessing the authority assumed 
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by such agent within the scope of its business, and that the 
adjustment of the loss under the policy, with full knowledge of 
the forfeiture, waived the same, and that the plaintiff had been 
misled to his detriment by the apparent authority of such agent. 
Day vs. Home Ins. Co., 177 Ala. 600, 58 South. 549; 40 L. R. 
A. (N..S.) 652. The demurrer was properly sustained to the 
second rejoinder. 


The fifth and sixth rejoinders set up a “nonwaiver agreement” 
entered into and executed by the plaintiff and the defendant im- 
mediately upon the adjuster’s being informed of the breach of 
the condition of the “iron-safe clause.” Demurrers to such re- 
joinders were improperly sustained. To-this ruling we shall 
refer later. 


Defendant filed a further plea, A, to the second count of the 
complaint, averring :— 

That the policy sued on contained the following provisions, 
viz.: “‘This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void if the 
insured now has or shall hereafter make or procure ahy other 
contract of insurance, whether valid or not, on property covered 
in whole or in part by the policy.’ The said policy contained 
the further provision: ‘No additional insurance permitted un- 
less the amounts are inserted by agents of the company in the 
. blank spaces noted below, viz.’ And defendant avers that fol- 
lowing such provision there was noted on the policy, ‘$10,000.00 
on stock.’ At the time of the issuance of the policy the defend- 
ant carried on the stock of goods covered by said policy $8.500 | 
of insurance, and on, to wit, the 4th day of December, 1914, 
the defendant procured another policy of insurance on said stock 
of merchandise for $2.000 with the Philadelphia Underwriters, 
which made the defendant’s total insurance in said policy in 
addition to the policy sued on $10,500, and permission for such 
additional insurance was not by the defendant or any one au- 
thorized to bind it indorsed on or attached to the policy sued on.” 

The plea is self-correcting. Clinton Min. Co. vs. Bradford, 
76 South. 74, 77, 78. 


The theory of plaintiff's demurrer to this plea was that the 
policy contemplated the procurement of additional insurance, 
under the circumstances therein indicated, and this consent was 
given by a “rider agreement,” and, when attached to the policy, 
became the govering agreement as to concurrent or subsequent 
insurance, and was substituted for the original policy stipulation 
insurance; that is, if the “rider agreement,” or indorsed or 
written consent, allowed additional insurance in a certain desig- 
nated sum, but contained no penalty in the event of the breach 
of the provisions of such “rider” or indorsed or written consent, 
then, notwithstanding such penalty was contained in and pro- 
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vided for by the original policy, such forfeiture clause of over- 
insurance would not have application to the consent finding ex- 
pression in the subsequent “rider” or indorsement attached to 
or written on the policy. 

It is declared of a “rider agreement” attached to a policy of 
insurance that it isa part of the contract (Scharles vs. Hubbard: 
& Co., 74 Misc. Rep. 72, 131 N. Y. Supp. 848, note 30 L. R. A; 
636—642), to the same extent and with a like effect as if 
embodied in the policy (Farmers’ Bank vs. Manchester Co., 
106. Mo. App. 114, 80 S. W. 219), and that it. supersedes its 
original conditions, exceptions, and provisos where it is obvious 
that such was the intention of the parties (N. Y., etc., Co. vs. 
Etna Ins. Co. (D. C.) 192 Fed. 212, affirmed, Id., 204 Fed. 255, 
122 C. C. A. 523).. See, also, 1 Joyce, Law of Insurance (2d. 
Ed.) §§ 19lb, 223, 224; volume 1, Cooley’s Briefs, Law of In- 
surance, 640; volume 2, Cooley’s Briefs, Law of. Insurance, 1476. 
On the subject of giving the written provisions in or on policies 
of insurance a controlling effect over the ‘printed portions there-: 
of, this court has said :— 

“In Bolman vs. Lohman, 79 Ala. 67, it was held’ that, in in- 
terpreting instruments partly written and partly printed, the 
greater weight should be given to that which is written, for the 
presumption is that greater attention was bestowed on the 
written parts; that a printed form is intended for general use, 
without reference to particular objects and aims, and that. which 
is written is supposed to be dictated by the particular intention 
and purpose of the parties contracting.” Tubb vs, Liverpool & 
London & Globe Ins, Co., 106 Ala. 651, 659, 17 South, 615, 617: 

[3] The complaint, however, does not set out as a part thereof 
the policies of insurance sued on, nor are they made a part of 
plea A. The plea only avers the contract provisions as to over- 
insurance, and a consent that a designated amount of other or 
subsequent insurance might be taken, without ‘stating how the’ 
assent for the taking of -the stipulated amount of other or subse- 
quent insurance was given. Whether this consent for:such other 
or additional insurance was a modification of the original policy 
by way of a “rider agreement,” or by:a written indorsement 
thereon or therein, is immaterial to the question presented for 
decision. : ‘ 

[4] The purpose of overinsurarice limitations in policies is 
to prevent fraud. The public, as well as the assurer, is interested 
in preventing a situation in which a fire would be profitable to. 
the assured. Such clauses in insurance policies ought to receive 
a fair and reasonable interpretation, according to their terms 
and obvious import. Judge Story said :— 

“But, be these considerations as they may, we see no reason 
why, as these clauses are a known part of the stipulations of the 
policy, they ought not to receive a fair and reasonable inter- 
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pretation, according to their terms and obvious import. The 
insured has no right to complain, for he assents to comply with 
all the stipulations on his side, in order to entitle himself to the 
benefit of the contract, which, upon reason or principle, he has 
no right to ask the court to dispense with the performance of 
his own part of the agreement, and yet to bind the other party 
to obligations, which, but for these stipulations, would not have 
been entered into.” Carpenter vs. Providence-Washington Ins. 


Co., 16 Pet. 495, 511 (10 L. Ed. 1044). 


[5] In the light of the well-considered cases, and of the object 
of the insertion of such a clause in the policy, we are of the 
opinion that the trial court committed error in sustaining plain- 
tiff’s demurrers to plea A. Queen Ins. Co. vs. Young, 86 Ala. 
424, 5 South. 116, 11 Am. St. Rep. 51; Phoenix Ins. Co. vs. 
Copeland, 90 Ala, 386, 8 South. 48; Ala. State Mut. Assur. Co. 
vs. Long, 123 Ala. 667, 26 South. 655; Home Ins. Co. of N. Y. 
vs. Morrow, 145 Ala. 284, 39 South. 587; Home Ins. Co. vs. 
Williams, 237 Fed. 171, 174, 150 C. C. A. 317, and authorities 
there collected; Interstate Fire Ins. Co. vs. Nelson, 105 Miss. 
437, 62 South. 425; Gross vs, Colonial Assur. Co., 56 Tex. Civ. 
App. 627, 121 S. W. 517; Senor vs. Western, etc., Co., 181 Mo. 
104, 79 S. W. 687; Works et al. vs. Springfield F. & M. Ins. Co., 
79 S. W. 42; N. O. Ins. Ass’n vs. Griffin, 66 Tex. 232, 18 S. 
W. 505. 


The breach of the provisions of the “iron-safe clause” is pre- 
sented -by appropriate pleas. The waiver of such breach is set 
up by replications to the effect that Mr. Brame, who at such 
time was employed by the defendant as an adjuster, and was 
clothed with power to make examinations, investigations, and 
adjustments of the loss suffered under the policy in question, 
did make such investigation of the cause of the fire and the ex- 
tent of the loss, and, after being fully informed as to the method 
in which the plaintiff kept a record of his business, and with full 
knowledge of the character of the books which were kept in the 
Gnipiest iron safe of the plaintiff, and which were produced by 
plaintiff for the inspection of the said adjuster, the said Brame 
recognized and treated the policy of insurance as valid and bind- 
ing, and stated to plaintiff that he was perfectly satisfied with 
the showing made by the plaintiff, and that “the full amount 
of the policy” would be paid. 

The provisions of the “iron-safe clause” require that the 
assured keep and preserve a record history of his business with- 
in the stipulated period, and produce the same for the inspection 
of the assurer in the event of loss by fire or by other agency 
contracted against. In the instant case the clause required the 
assured: (1) To take a complete itemized inventory of stock 
on hand at the specified dates; (2) to keep “a set of books,” 
which shall “clearly and plainly present a complete record of 
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business transacted, including all purchases, sales, and ship- 
ments, both for cash and credit,” from date of the stipulated 
inventory “and during the continuance of [the] this policy”; (3) 
to keep said books and inventories “in a fireproof safe” or “in 
some place not exposed to a fire which would destroy” the 
building insured, 

The effect of our decisions is that stipulations in policies of 
fire insurance as to the keeping and preserving of books and 
inventories by the assured, and as to his exhibiting them in case 
of loss, have for their primary purpose the preservation and 
exhibition, with reasonable certainty, of the record history of 
the conduct of the assured’s business “with respect to the quan- 
tum and value of the goods destroyed,” unaided by parol, except 
to explain the method of taking and keeping such books and 
inventories, Chamberlain, Trustee, vs. Shawnee Fire Ins. Co., 
177 Ala. 516, 519, 58 South. 267; Georgia Home Ins. Co. vs. 
Allen, 128 Ala. 451, 30 South. 537; Hanover Fire Ins. Co.vs. 
Grawford, 121 Ala. 258, 25 South. 912, 77 Am. St. Rep. 55; 
Western Assur. Co. of Toronto vs. McGlathery, 115 Ala. 213, 
22 South. 104, 67 Am. St. Rep. 26; Queen Ins. Co. of N. Amer. 
vs. Vines, 174 Ala. 568, 57 South. 444; Day vs. Home Ins. Co., 
supra; Phoenix Ins. Co. vs. Sherman, 110 Va, 435, 66 S. E. 81; 
Houff vs. German Ins. Co., 110 Va. 585, 66 S. E. 831. 

In his Insurance Briefs (volume 2, p. 1822) Mr. Cooley states 
that the rule of keeping books of account by the assured requires 
that he shall keep such books in “such a manner as they shall 
constitute a record of business transactions which a person of 
ordinary intelligence accustomed to accounts can understand” 
(Liverpool & London & Globe Ins. Co. vs. Kearney, 180 U. S. 
132, 21 Sup. Ct. 326. 45 L. Ed. 460; Amer. Cent. Ins. Co. vs. 
Ware, 65 Ark. 336, 46 S. W. 129; Burnham vs. Greenwich Ins. 
Co., 63 Mo. App. 85; Burnett vs. American Cent. Ins. Co., 68 
Mo. App. 343; North British & Mer. Ins. Co. vs. Edmundson, 
104 Va. 486, 52 S. C. 350; Houff vs. German Ins. Co., supra) ; 
that it is “not necessary that the books should be kept according 
to any particular system, nor that they should be such a scientific 
system of books as would satisfy an expert accountant in a 
large business house” (2 Cooley’s Briefs, Law of Insurance, p. 
1822 ; Liverpool & London & Globe Ins. Co. vs. Kearney, supra; 
Western Assur. Co. of Toronto vs. McGlathery, 115 Ala. 213, 
22 South. 104, 67 Am. St. Rep. 26; Liverpool & London & Globe 
Ins. Co. vs. Ellington, 94 Ga. 785, 21 S. E. 1006; McNutt vs. 
Virginia Fire & Marine Ins. Co. [Tenn. Ch. App.] 45 S. W. 61). 


“The books must show with reasonable certainty a complete 
record of the insured’s businesss transactions, including pur- 
chases and sales for cash or credit.” Phoenix Ins. Co. vs. 
Padgitt (Tex. Civ. App.) 42 S. W. 800; Pelican Ins. Co. vs. 
Wilkerson, 53 Ark. 353, 13 S. W. 1103; A&tna Ins. Co. vs. Fitze, 
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34 Tex. Civ. App. 214, 73 S. W. 370; Liverpool & L.& G. Ins. 
Co. vs. Ellington, supra; German Ins. Co. vs. Pearlstone, 18 
Tex. Civ. App. 706, 45 S. W. 832; American Cent. Ins. Co. vs. 
Ware, supra; First Nat. Bank vs. Cleland, 36 Tex. Civ. App. 
478, 82 S. W. 337; Beville vs. Merchants’ Ins. Co. (Tex. Civ. 
App.) 46 S. W. 914. 


Of inventories required to be kept by such clauses in fire 
insurance policies, this court has recently declared :— 


“An ‘inventory’ means a list made by a merchant of the goods 
in his store. and the requirement of the policy was that the in- 
sured should take a complete itemized inventory of stock on 
hand within 30 days. Such an inventory not only would furnish 
evidence of what the stock contained at the time, but provided a 
starting point for the estimate to be based upon the transactions 
shown by the inventory and books. * * * No case that we 
have seen goes to the length of holding a series of separate in- 
voices, covering a considerable period of time during’ which 
many transactions may have been had, may by the insured be 
made to do service for the itemized inventory demanded by the 
insurer as a condition of liability and yielded by the insured in 
the beginning as a legitimate and reasonable stipulation. Now 
appellant’s replications were so framed that the invoices of 
which they speak, and upon which he relied as a‘ substantial 
equivalent for the inventory which he agreed to take within 30 
days. etc, * * * That was not a compliance with the contract 
on the part of the insured, and any liberality of construction 
which would dispense with its plain terms in favor of the in- 
sured would make a contract for the parties which they saw fit 
not to make for themselves.” Day vs. Home Ins. Co., supra. 


Whether an exact or a substantial compliance with the terms 
of the policy of insurance is required, the decisions are not in. 
accord. Under the state of insurance business then existing, 
Lord Mansfield took the view that the provisions of such policies 
should be strictly complied with. Pawson vs. Watson, Cowp., 
785, 789; Dehahn vs. Hartley, 1 Term R. 187 (343); Pelly vs. 
Royal Ex. Assur. Co., 1 Burr. 347, 350. Chief Justice Holt first 
announced the doctrine of “substantial compliance” in constru- 
ing the terms of a policy of marine insurance. Bond vs. 
Gonsales, 2 Salk. Rep. 445. This liberal construction of con- 
tracts of insurance in behalf of the assured has found expression 
in modern authorities holding, for example, that a substantial 
compliance with the “iron-safe clause’ as to keeping and pre- 
serving books and inventories contracted to be kept is all that’ 
is necessary to meet the requirement of such provisions in 
policies of insurance. Western Assur. Co. vs. McGlathery, 
supra; Queen Ins, Co. vs. Vines, supra; Ga. Ins. Co. vs. Allen, 
119 Ala. 436, 24 South. 399; Home Ins, Co. vs. Williams, 237 
Fed. 171, 150 C. C. A. 317; 7 Mayf. Dig. 441; A&tna Ins, Co. vs. 
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Johnson, 127 Ga. 491, 494,°56 S. E. 643,9 L. R. A. (N. S.) 
667, 9 Ann. Cas. 461; Liverpool, etc., Co. vs. Ellington, supra; 
Jones vs, Southern Ins. Co. (C. Cc.) 38 Fed. 19; Burnett vs. 
Amer. Cent Ins. Co. supra; Western Assur. Co. vs. Redding, 68 
Fed. 708, 15 C. C. A. 619; Malin vs. Merc. T. M. Ins. Co., 105 Mo. 
App. 625, 80 S. W. 56; 3 Joyce on Ins. § 2063; 1 May, on Ins. 
§ 187; 2 Cooley’s Ins. Briefs, up. 1822, 1824. 

The rule recognized in the McGlathery Case, supra, is not 
modified in Chamberlain, Trustee, vs. Fire Ins. Co., supra. The 
difference of opinion that developed in the former was. as to 
the sufficiency of the replication to the second plea. That set 
forth the “iron-safe clause.” and averred as a breach “that the _ 
plaintiff did not keep a set of books as therein provided.” The 
defect in the replication thereto was the averment that assured 
had substantially kept a set of books from which the loss could 
have been ascertained, and the plaintiff offered to produce “the 
books and evidence to meet the defendant’s demand for. books 
claimed to be necessary, but defendant refused to allow plaintiff 
to do so or to receive such hooks and proof.” The issue being 
joined on such pleading, it was cortectly held that the “offer to 
produce books and evidence” rendered the replication. defective. 
That this averment was the cause of the difference of opinion 
in indicated by Judge Brickell’s inquiry :— 

“What books? Such as the stipulation in the policy ‘required 
to be kept, or what books? How much of the deficiency not 
furnished by the books was to be supplied by evidénce, and what 
kind of evidence?” 

There was no disagreement as to what books or other record 
evidence the defendant was to keep and exhibit as required by 
the “iron-safe clause.” ‘The difference of opinion extended only 
to taking issue on an insufficient replication, and not to the fact 
that a hiatus in bookeeping or other record evidence may be 
supplied by the assured by parol evidence. 2 Cooley’s Briefs, 
Law of Insurance, p. 1825. 

If the contract provisions in this important respect be dis- 
regarded, the character, quantum, and value of the goods 
destroyed may be ascertained by parol evidence, rather than by 
the record history of the business which the assured had engaged 
to keep, and, in case of loss by fire, to produce for the inspection 
of the assurer, and as a part of the consideration of the contract 
of insurance. 

In Home Insurance Co. vs. Williams, 237 Fed. 171, 176 (150 
C. C. A. 317); the court, treating of suits on other policies of 
insurance on the same stock of goods, said:— ~ 

“Do the books kept by the plaintiff and produced by the in- 
sured enable the defendant to reasonably arrive at the amount’ 
of the loss? There is no dispute as to the books produced and 
their character. If they do not enable the defendant to reason-’ 
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ably arrive at the amount of the loss, then it was error for the 
court to leave to the jury to say whether such books were suffi- 
cient. The facts being undisputed, it becomes a matter of law for 
the court.” 

See Chamberlain, Trustee, vs. Shawnee Fire Ins. Co., supra; 
Georgia Home Ins. Co. vs. Allen, 119 Ala. 449, 24 South. 399; 
Hanover Fire Ins. Co. vs. Crawford, 121 Ala. 264,265, 25 South. 
912, 77 Am. St. Rep. 55; Queen Ins. Co. vs .Vines, 174 Ala. 
570, 57 South. 444. 

The plaintiff testified :— 

“T took an invoice of my stock of goods January 1,1913, and 
January 1, 1914. These invoices were in my safe at the time 
of the fire, and I kept and produced them to the adjuster.” 

It is plain that witness’ meaning, in the use of the word “in- 
voice,” was “inventory.” The distinction between these two 
expressions, where they are used to aver compliance with such 
insurance clauses, is pointed out in Day vs. Home Ifsurance Co., 
supra. Witness further testified that, when the adjuster came, 
witness showed him his “set of books, ” his ledger and cashbook, 
“from October 16, 1914, to the time of the fire [December 27, 
1914],” a bank book (“a book that I checked against the bank”), 
and plaintiff's “wholesale book”—all the books that witness 
“kept in his safe at the time of the fire”; that he explained to 
the adjuster that he had lost the “cash register record” which 
he kept of his “entire * * * mercantile business through this 
register”; that he “kept a cotton account with the bank” of cotton 
accounts or “cotton transactions” in the fall of 1914. 

Explaining his “cash register record” that was destroyed by 
fire, witness said :— 

“IT would ring in a charge sale and a cash sale and received 
one and paid out and put in a slip for each one showing the 
item, and the tickets from the register showed the amounts paid, 
received, on paid outs, cash sales, and credit sales. * * * At 
night I balanced this cash register and made a copy from the 
cash register to my cashbooks, showing the total amount of 
credit sales, total amount of cash sales, total amount paid out, 
and total amount received on account for the day.” 

Witness’ explanation of the “wholesale book produced by him 
was as follows :— 

“In the wholesale book I simply kept the name of the concern 
that I bought from and the total amount of the invoices. I did 
not put down any items. I did-not put down * * * any of 
the items of goods mentioned in the invoices. I simply put the 
name of the concern I bought from and the amount of the bill. 
I would credit them with what I got and charge them with what 
I would pay. , After checking up the invoices against the mer- 
chandise covered, I simply entered the total amount of the in- 
voices. To illustrate my wholesale book, and, for instance, on 
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page 359, the account of Ely Walker Dry Goods Company is 
entered ‘Ely Walker Dry Goods Company, St. Louis, Mo., for- 
warded account, $5,443.59,’ and then underneath I have credits 
$4,089.44. and underneath that, ‘By goods returned, $13.49,’ and 
then July 6th, “To check, $50.00.’ That is the form in which I 
kept these accounts of my invoices, and that is the only account 
of the invoices that I kept.” ° 


The same witness (plaintiff) then introduced what he had 
called his “bank book,” and testified that this book commenced 
“January 1, 1914,” and that the last entry was “December 26th.” 
Witness further testified that in addition to his mercantile busi- 
ness he sold buggies, wagons, mules, and bought and sold cotton; 
that he had no record of his cotton business in the fall of 1914, 
and had no record of his “other cotton transactions” except from 
January 1, to January 14, 1914, of the “winding up of the cotton 
business of 1913’; and that in the fall of 1914 he conducted his 
cotton business with the bank and kept a book showing such 
transactions that “commences on September 21, 1914,” and “the 
last entry is December 26,” 1914. 

The following pertinent evidence was elicited on cross-examina- 
tion: Plaintiff was asked: 

“Q. Now, on this book containing the account of the First Na- 
tional Bank I notice an entry on January 23, 1914, in indelible pen- 
cil * * * the word ‘cotton’ opposite the figures ‘2,284.67,’ the 
‘borrowed’ written opposite the figures ‘1,500, * * * and 
* * * opposite the figures ‘585.17’; and [opposite] the figures 
‘612.38’ the word ‘mules, * * * and under date of Febru- 
ary 5th, opposite the figures ‘137.82,’ the word ‘cotton, * * * 
and opposite the date February 13th, before the figures ‘1,045.92,’ 
the word ‘cotton,’ * * * and on February 18th, opposite the 
figures, ‘2,798.43,’ the word ‘cotton,’ * * * and on March 6th 
two entries, two words, ‘cotton,’ opposite the figures ‘2,322.87’ 
and ‘5,018.15,’ and the same opposite the figures ‘3,127.17’ and 
"S573 00,’ and on the 7th of March ‘and on the 17th of March, 
opposite the figures ‘1,487.21’ [the word] ‘borrowed,’ * * 
and on the 18th, ‘5,984.22,’ the word ‘cotton,’ and on May 20th, 
opposite ‘500,’ the word ‘borrowed.’ * * * Those words 
written in indelible pencil are in the handwriting of Mr. Merri- 
weather, are they? A. Yes, sir.Q. And they were put there after 
the fire? A. Yes, sir; I suppose they were. Q. Now, what do 
these figures, 2.284. 67, ’ represent? A. Cotton; ‘supposed to. 
Q. Cotton sold? A. Yes, sir. Q. Now, can you turn to your 
own book and show me where these figures or the aggregate of 
those figures appear on any of your other books? A. Well, the 
book was burned that those figures appeared on. Q. ‘Borrowed,’ 
that was money you borrowed in your business? A. Yes, sir. 
Q. That was on your cash book that was burned? A. Yes, sir. 
Q. Any other book contain that? A. No, sir. Q. There is 
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another entry I notice * * * shown on the 26th of January, 
‘1,405.28,’ the word ‘cotton,’ that appeared only on your book that 
was burned? A. Yes, sir. Q. And the same is true with respect 
to all these entries in indelible pencil? A. Yes, sir. Q. They 
appeared on your book that was burned from January to October? 
A. Yes, sir. Q. Now, then, here is 585.17’ and ‘612.28,’ ‘mules’ ; 
that is, mules you sold? A. Yes, sir. Q. When? A. Suppose 
they were sold on the date that is there. Q. On that date? A. 
Yes, sir. Q. Paid for in cash? A. Yes, sir. Q. Is that true? 
A: That is what the book shows; that is what Mr. Merriweather 
made out; I did not recheck it. * * * Q. So Mr. Merri- 
weather got from you the information from which he made those 


entries, ‘mules’ and ‘cotton’ and ‘borrowed money’ in indelible 


pencil? A. He and I together. Q. The information he got from 
you he wrote down in indelible pencil on those books? A. 
Yes, sir.” ! ‘ 

Thus was the forfeiture of the iron-safe clause shown by the 
plaintiff. In effect, he admitted the existence of a hiatus in his 
bookkeeping, as follows, as shown in the record :— 

“Plaintiff was here shown a deposit slip of date January 15th, 
showing deposit in bank of $186,-and testified that it was entered 
on his book as of the 14th. It read: ‘Currency $160.00, silver 
$20.00, check ‘us $1.00, B. of 1H. $5.00; total $186.00.’ He 
téstified that the deposit was for sales and collections from the 


store. ‘I could not tell from looking at the deposit slip how much 


of it was for sales. I could not look at my books and tell what 
any of those separate amounts or itenis were. From my cash- 
book that was burned I could tell on any one day my total sales 
from my collections. I haven’t that on any other book from 
January Ist to October 16th. _I have it on my cashbook after the 
16th of October. From any of the books which I have I could 
not tell the total of sales and collections for any day from Jan- 
uary’ Ist to the 16th of October. In addition to my goods in my 
store, I kept some wagons and harness and things like that in a 
warehouse and sold some. Théy were in a building about 50 
feet from my store. I deposited the proceeds of the sales from 
my wagons, buggies, and harness in the First National Bank 
along with my mercantile business. I could not look at my ac- 
count that I kept with the bank and tell what items of deposit 
represent the sales of wagons, buggies, or harness. I could tell 
by figuring out my ledger, but it would take some little time. * * * 
I can take the first day, say the 16th of January, and I can go 
through my bank book and take all the goods sold on credit on 
the 16th and all the received ones and take my deposit slip on that 
day, and it will show my cash sales. That would necessitate 
going through my entire ledger. The only way I could tell how 
much money went into the bank for wagons and buggies on any 
one day would be to go through every man’s account on that 
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ledger as of that date. * * * I cannot turn to the book con- 
taining my bank account and state to the jury any item on it 
that represents wagons and buggies.’ ” 

The bank book in question showed many items of deposit 
between the dates January 13 and September 1, 1914, designated, 
“cotton,” aggregating more than $27,000, “mules,” amounting to 
$1,179.55; and and “borrowed,” totaling $3,487.21. That is to 
say, from the ‘‘bank book” in evidence the several deposits ag- 
gtegating more: than $31,000 are necessary to be explained by 
parol evidence relating to the nature of the financial transactions 
of the insured which they represented, whether such transactions 
were sales of goods for cash, or were collections on account, or 
were sales of cotton or of mules, or were procu.ed loans of 
money. : 

Plaintiff introduced as a witness his former bookkeeper, who 
admitted that he did not keep the books. during the time when 
the several transactions were had, and the deposits in question 
were made, on cross-examination- Mr. Merriweather admitted 
that :— z 


“On the record of his- account with the bank the entries in in- 
delible pencil under the dates of January 23d, 26th, and 28th, and 
February 5th and 13th, and March 6th, 7th, 17th, and 18th, the 
entries being ‘cotton,’ ‘mules,’ and ‘borrowed,’ are in my -hand- 
writing. They were placed there by me after the fire. I got my 
information as to the money borrowed from Mr. Williams and as 
to the mules from Mr. Williams, and I had the cotton drafts,.and 
with my familiarity with the business'I knew that in no day the 
business ever amounted to as much as that. In some cases I had 
to make inquiries of Mr. Williams as to what these large amounts 
represented, and he told.me, and I made the entries on the bank 
book. I found no record that would give me that information, 
and I had to call on Mr, Williams, or get the information from 
some other source. I don’t know of any record. that. Mr. Wil- 
liams had from which I could have gotten this information, and 
without this information that Mr, Williams furnished me of what 
items represented I could not have made a correct statement 
from his books, and I tended to say a while ago that I made a 
correct statement from the information that was given me and 
from the books submitted to me. The information I got from 
Mr. Williams after the fire as to what these items represented, 
for instance, mules, and money borrowed, was nearly a year 
after the transactions.” 

[6] Thus it is shown that the balances from the cash registered 
copied in the cashbook that was destroyed by fire, indicating the 
amounts of cash sales, amounts paid out, and amounts received 
on accounts from January Ist to October 16th, do not sufficiently 
appear on the other books and inventories produced by plaintiff to 
disclose the quantum and value of insured merchandise on hand at 
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the time of the fire. Apart from what the plaintiff told him, 
witness Merriweather could not arrive at a valuation of the stock 
on hand at the time of the fire from the books kept and exhibited 
to him by the assured. He says that, if he had the cashbook 
destroyed by fire, this could be done with reasonable accuracy 
without resort to parol testimony. It required the statements of 
the assured as to the nature of the several items and the values 
thereof, in connection with the other books kept, and exhibited, 
to disclose the history of assured’s business at the time in ques- 
tion. Under the line of authorities we have cited, such parol 
evidence is not permitted to supplement the.record history under 
the “iron-safe clause” required to be kept and exhibited to.the 
assurer in the event of loss by fire. Such was the solemn agree- 
ment of the parties. 

[7] Moreover the ledger contained only a record of purchases 
by “bill,” without other description of the goods or articles rep- 
resented thereby. In the absence of sufficient record evidence 
showing that the goods or articles so purchased by the assured 
were subject to the terms of the policy, it is obvious that its con- ‘ 
tract provision as to the assured’s keeping and preserving books 
and inventories was not complied with. Such ledger entries, 
without more, were not a substantial compliance with the stipu- 
lation in question. Royal Ins. Co. vs. Kline Bros., 198 Fed. 471, 
117 C. C. A. 228; Everett-Ridley Co. vs. Traders’ Ins. Co., 121 
Ga. 228, 48 S. E. 918, 104 Am. St: Rep. 99. Under the evi- 
dence the question of a substantial compliance with said clause 
of the policies was improperly submitted to the jury. 

There was error in giving plaintiff’s written charge 1 and in 

refusing defendant’s requested written charges 2, 3, 5, and 6. 
\ In the application of the restriction in a policy of insurance as 
‘ie to a waiver there is conflict of authority. If the limitation is 
hid merely that.waivers must be in writing to bind the assurer, it is 
i now generally held that such waivers may rest in parol. West- 
chester Fire Ins. Co. vs. Earle, 33 Mich. 143, 153; German- 
Amer. Ins. Co. vs. Humphrey, 62 Ark. 348, 35 S. W. 428, 54 
Am. St. Rep. 297; McElroy vs. British-Amer. Assur. Co., 94 
Fed. 990, 36 C. C. A. 615. 
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iP During the incumbency of Chief Justice Cooley the Supreme 
44 Court of Michigan, through Mr. Justice Campbell. said on the 
fe subject :— 


“So it was held in Hatton vs. Beacon Ins. Co., 16 Q. B. U. C. 
316, that where an agent stated that an indorsement was un- 
necessary, it was a waiver of a condition requiring indorsement. 
It is very well settled that, except where prevented by the opera- 
| tion of the statute of frauds, or some other equivalent prohibition, 
a policy of insurance may be made or changed by parol. Sanborn 
vs. Fireman’s Ins. Co., 16 Gray [Mass.] 448 [77 Am. Dec. 419] ; 
Kelly vs. Commonwealth Ins, Co:, 10 Bosworth [N. Y.] 82; 
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Audubon vs. Excelsior Ins, Co., 27 N. Y. 219; Baxter vs. Mas- 
sasoit Ins. Co., 13 Allen [Mass.] 320. The fact that a policy is 
written does not prevent its change by subsequent parol agree- 
ment. Any written contract not within the statute of frauds 
may be changed by parol. Seamen vs. O’Hara, 29 Mich. 66. 
And this has been applied to the enlargement, and continuance 
of policies. Kennebec vs. Augusta Ins. Co. 6 Gray [Mass.] 209; 
Trustees, First Baptist Church vs. Brooklyn F. I. Co., 19 N. Y. 
305.” Westchester Fire Insurance Co. vs. Earle, 33 Mich. 143, 
152, 153. i 

[8] This rule now prevails in this jurisdiction. Ala. State 
Mut. Assur. Co. vs. Long Clothing & Shoe Co., supra; U. S. 
Life Ins. Co. vs. Lesser, 126 Ala. 568, 28 South. 1014; Pope vs. 
Glens Falls Ins. Co., 130 Ala. 356, 30 South. 496; Galliher vs. 
State Mut. Life Ins. Co., 150 Ala. 543, 43 South. 833, 124 Am. 
St. Rep. 83; Security Mut. Life Ins. Co. vs, Riley, 157 Ala. 553, 
47 South. 735; Penn. Fire Ins. Co. vs. Draper, 187 Ala. 103, 65 
South. 923; Farmers’ Mut. Ins. Co. vs. Tankersley, 13 Ala. App. 
524, 69 South. 410. 

As a response to decisions that the adjustment of a loss with 
knowledge of the grounds of forfeiture, with the assurer’s 
promise to pay the amount at which the loss is adjusted and the 
assured’s assent thereto, recognizes and treats the policy as still 
in force, other courts have held that, “in the absence of any 
provision to the contrary,” the forfeiture is deemed waived. 
Levy vs. Peabody Ins. Co., 10 W. Va. 560, 27 Am. Rep. 598; 
Tillis vs. Liverpool, etc., Co., 46 Fla. 268, 35 South. 171, 110 
Am. St. Rep. 89. In Pool vs. Milwaukee Mec. Ins. Co., 91 
Wis. 530, 541, 65 N. W. 54, 51 Am. St. Rep. 919, it was declared 
that in an action upon a policy of fire insurance which provided 
that the assurer should not be held to have waived any pro- 
vision or condition of the policy, or any forfeiture thereof, by 
any requirement, act, or proceeding on its part relating to an 
appraisal of the loss or an examination of the insured therein 
provided for, the provision is given effect as the contract of the 
parties. The court said :— 

“Of course, the defendant was at liberty to do all the thingt 
which, by the terms of the policy, it was expressly authorized 
to do without such waiver.” 

The effect of such decisions is to enforce a nonwaiver agree- 
ment provided for in the policy. Weddington vs. Piedmont Fire 
Ins. Co., 141 N. C. 234, 54 S. E. 271, 8 Ann. Cas. 497. ” 

[9] Under the construction by our court given to such pro- 
visions in policies of Insurance (Queen Ins. Co. vs. Young, 
supra; Ala. F.eM. Assur. Co. vs. Long Clothing & Shoe Co., 
supra; Loventhal vs. Home Ins. Co., 112 Ala. 108; Galliher vs. 
State Mut. Co., supra; Com. Union Assur. Co. vs. Ryalls, 169 
Ala. 517, 53 South. 754; United Order of the Golden Cross vs. 
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Hooser, 160 Ala. 334, 49 South. 354), the status quo of the 
parties to the policy may be maintained by a nonwaiver agree- 
ment entered into by them before and at the time of the investi- 
gation and attempted adjustment of the loss. In Queens Ins. Co. 
vs. Young, supra, our court first declared that no waiver shall 
be implied from the appraisal or effort at adjustment, made 
under an agreement, made under agreement that it should be 
“without reference to any terms or conditions of the contract” ; 
that the effect of such an agreement was to reserve the question 
of liability. The court said :— 

“An agreement that the adjustment shall be made ‘without 
reference to any other terms and conditions of the insurance 
contract’ is a reservation of the question of liabilty. Such agree- 
ment cannot be construed as more than a promise to pay the 
loss in the event the company is liable. Waiver of a right to 
claim a forfeiture for a breach committed before the loss of 
the property is not the legal result of an adjustment of the-loss 
under the policy and agreement.” 

That the receiver of a bankrupt whose property has been 
destroyed by fire, and the adjuster of the company insuring 
the property, may enter into a nonwaiver agreement for the 
purpose of securing an adjustment under a policy of insurance 
which is alleged to have been forfeited, was declared in Day 
vs. Home Ins. Co. 177 Ala. 611, 58 South. 552 (40 L. R. A. 
[N. S.] 652). Mr. Justice Sayre pertinently observed that :— 

“The defendnat company had a right to investigate the loss 
without waiving forfeitures; but in view of the facility * * * 
the courts have predicated waivers on the slightest inconvenience 
caused to the insured, prudence required the nonwaiver agree- 
ment if in fact there was no intent to waive.” 

In Pennsylvania Fire Ins. Co. vs. Draper, 187 Ala. 103, 114, 
65 South. 923, the question decided involved the admission of 
certain declarations of an adjuster, made with full knowledge 
of the breach or. breaches of the provisions of the policy, who, 
after investigation made, promised to pay the policy, “and there- 
by waived the breach.” It was expressly stated that there was 
nothing in the opinion in Day vs. Home Insurance Co., 177 Ala. 
600, 58 South. 549, 40 L. R. A. (IN. S.) 652, which in any 
manner militated against the conclusion reached in the Draper 
Case. That is to say, that under the limited terms of the non- 
waiver agreement there dealt with (and set out in the opinion) 
and the evidence sought to be introduced declarations or 
promises of the adjuster made “after the investigation” were 
held admissible on the question of waiver. This decision was 
not a modification of the rule on the subject first announced in 
Queen Insurance Co. vs. Young, supra, and later recognized 
and affirmed in Day vs. Home Insurance Co., supra. 

Moreover, there is a difference between the agreement entered 
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into in Draper’s Case and that before us for construction. The 
former was in the nature of a request to the adjuster to make 
an exainination of books, papers, and other evidence of loss, 
for the purpose of ascertaining the amount of loss, with the 
understanding that such examination should not be considered 
an acknowledgement of any liability on the part of the insurer, 
or a waiver or impairment of the insured’s obligations under the 
policy. The narrow limitations of the agreement dealt with in 
that case were treated and discussed in the opinion, and there 
construed, in the light of the strict rule of construction adhered 
to by the decisions of this court in such cases. 


[10] The nonwaiver agreement entered into by the parties 
in the instant suit recited the inability of the assured to produce 
for the inspection of the company a “record of cash and charge 
sales from January 1, 1914, to October 16, 1914,” by reason of 
its destruction by the fire, with the request for an adjuster to 
investigate the circumstances surrounding the said fire, and to 
arrive at the amount of “loss and damage as near as possible,” 
and expressly agreed that :— 


“Any action taken, request made, or information received by 
said company or companies, while investigating and ascertaining 
the cause of said fire, and the amount’ of loss or damage, shall 
not in any respect or particular change, waive, determine, in- 
validate, or forfeit any of the terms, conditions, or requirements 
of .the policy or policies of insurance of the company or 
companies whose names are signed hereto, or any of the rights 
of any of the parties hereto. The intent of this agreement is 
to save and preserve all of the rights of all the parties, and 
permit an investigation of the claim and the determination of 
the amount of the loss and damage, in order that the party or 
parties making this request may not be unnecessarily delayed 
in his business, and without prejudice to the liability of the 
company or companies, party to this agreement.” 


Under such a contract, and under the canons of honesty and 
fair dealing long obtaining, neither of such contracting parties 
will be permitted to plead, or introduce evidence of, a parol 
waiver of his adversary’s rights under the policy of insurance 
during the period covered by and within the terms of the non- 
waiver agreemént. Thereafter the parties are free to contract 
in writing or by parol as to their respective interests, rights, and 
liabilities under the policy. 

The decision in the Draper Case will not be extended to do 
violence to the written contracts of parties made and entered 
into for the purpose of securing speedy adjustments of fire 
losses without a waiver of contract provisions of the policy. 
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It is not necessary to decide other questions assigned as error. 
Let the judgment of the Morgan county law and equity court 
be reversed, and the cause remanded, 

Reversed and remanded. 

Anderson, C. J., and Mayfield and Somerville, JJ., concur. 


——_——_o+ @_____——__ 
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1. INSURANCE—ACTIONS ON POLICY—COMPLAINT. 


In an action on an insurance policy, a complaint averring that insured at 
all times fulfilled the terms of the policy, except that he did not 
comply with the requirements “of that portion of said policy known 
as the “iron-safe clause,” was not demurrable, as not sufficiently in- 
forming defendant what portions were referred to. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


2. INSURANCE—ACTIONS ON POLICY—COMPLAINT. 

A complaint in an action on an insurance policy, averring that defendant 
instructed plaintiff that he need not comply with the portion of said 
policy known as the “iron-safe clause,” was sufficient, without alleg- 
ing when, how, or by whom the instruction was given. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Action by. David Cohen against the Home Insurance Company. On 
demurrer to complaint. Demurrer overruled. 


Argued before Boyce and Conrad, JJ. 


Robert H. Richards, of Wilmington, and T. Allen Goldsborough, of 
Denton, Md., for Plaintiff. 
Saulsbury, Morris & Rodney, of Wilmington, for Defendant. 


No, 71, January term, 1915. 

Action by David Cohen against the Home Insurance Company on two 
certain policies of fire insurance. On demurrer to = eighth and ninth 
counts of the amended declaration. Overruled. 

See s. c. 5 Boyce. 531, 95 Atl. 238; 6 Boyce ——, 95 Atl. 912; 6 
Boyce, ——, 97 Atl. 1014. 


Boyce, J. 
This is a special demurrer to the eighth and ninth counts of 
the plaintiff's declaration, each declaring on a separate policy of 
insurance. 


* Decision rendered, Apr. 6, 1916. 102 Atl. Rep. 621. 
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It is averred in each of said counts, among other things, as 
follows :-— i 

“And the said plaintiff avers that he, the said David Cohen, did 
at all times duly observe and fulfill all the terms and conditions in 
said policy set forth on the part of the said David Cohen to be 
observed and fulfilled, excepting, however, that said plaintiff did 
not comply with the requirements of that portion of said policy 
known as ‘the iron-safe clause,’ but as to said requirements of 
said portion of said policy the said plaintiff alleges that the de- 
fendant instructed the plaintiff that he, the plaintiff, need not 
comply with said portion of said policy known as the ‘iron-safe 
cee! * SS 

The causes of demurrer are the same to each count, and are in 
substance: For that it does not appear (1) by the words “iron- 
safe clause,” as used in each of said counts, what requirements of 
the said policies of insurance were not complied with by the said 
plaintiff, or what requiremetns of the said policies it is alleged 
that the defendant instructed the plaintiff that he, the plaintiff 
need not comply with; (2) whether the alleged instruction was 
oral or in writing; (3) at what time the alleged instruction was 
given, or whether it was given before or after the issuance of said 
policies; (4) what officer, agent or representative of said de- 
fendant instructed the plaintiff that he need not comply with the 
provisions of the “iron-safe clause.” 

The argument coming on to be heard at the close of the term, 
we cannot do more than express our conclusion upon the suffi- 
ciency of the counts demurred to. 

[1] The term “iron-safe clause” in an insurance poilcy has 
come to have a well-understood meaning in the books. This 
phrase’ used in each of the counts sufficiently informs the de- 
fendant what portion of each policy is referred to, and its use 
in the exception of performance of that portion of each policy is 
justified in avoidance of unnecessary prolixity. 

[2] The averment “that the defendant instructed the plaintiff 
that he, the plaintiff, need not comply with said portion of said 
policy known as the “iron-safe clause” sufficiently informs the de- 
fendant why the requirements of said clause in each policy were 
not complied with, without alleging how, when, or by whom the 
instruction was given. The failure to aver the subordinate facts 
suggested by the causes of demurrer does not prevent issue on the 
subject-matter averred. 

Our decision is confined to the sufficiency of the counts. The 
demurrer to each counts is overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Essex, 


DAMON 


vs. 


KALER eT AL.* 


1. INSURANCE—FIRE INSURANCE—AGENT OF BROKERS— 
» ACTION WITHIN SCOPE OF AUTHORITY — SUFFICIENCY 
OF EVIDENCE. 


In an action of contract against insurance brokers, evidence held to war- 
rant finding that an employee of defendants was their agent, acting 
within the scope of his authority in undertaking to deliver plaintiff's 
policy to defendants te he changed to bear the company’s assent to a 
removal of the insured furniture to a-different location. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE—FIRE INSURANCE—LIABILITY OF BROKERS 
FOR NEGLECT OF AGENT—EVIDENCE. 


The facts that defendant brokers’ employee was paid .a commission by 
defendants when the policy was issued, that on the occasion of a 
prior removal by plaintiff he gave the policy to such employee, who 
procured defendant brokers’ assent to the removal, etc,. and that de- 
fendant brokers, as agents for the fire insurance company, had fre- 
quent dealings with their employee, who was also an agent of the 
company, with relation to its policies, were admissible as relevant to 
proof of the business relations of the parties, to be inferred from 
other transactions in their nature closely related to the facts in issue. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Exceptions from Superior Court, Essex County; Wm. Hamilton, 
Judge. 

Action by Charles H. Damon against John T. Kaler and others. 
There was verdict for plaintiff, and defendants except. Exceptions over- 
ruled. 


Defendants’ requests, so far as material to the opinion, were :— 


(1) Upon all the evidence the plaintiff cannot recover. 

(2) Upon all the evidence it cannot properly be found that the de- 
fendants are legally responsible to the plaintiff for any neglect of which 
Mr. Hallett may have been guilty in connection with the not obtaining 
the assent of the Buffalo German’ Insurance Company to the transfer of 
the plaintiff's property to the location where the fire occurred. 

(3) There is no evidence of negligence on the part of the defendants. 

(4) There is no evidence of any neglect on the part of the defend- 
ants of any duty which they owed to the plaintiff. 

(6) The fact, if it be a fact, that Mr. Hallett was paid or allowed a 
commission by the defendants when the policy was issued is’ imma- 
terial to any issue involved in this case. 

(8) The fact that on the occasion of the plaintiff's removal from 
Lynn to Nahant he gave the policy in question to Mr. Hallett and Mr. 


* Decision rendered, Jan. 7, 1918. 118 N. E. Rep. 270. 
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Hallett procured the assent of the defendants to such removal’and t 
made the necessary indorsement on the policy and gave the policy ba 
to Mr. Hallett, is immaterial to any issue involved in this case. 

(15) When the plaintiff gave the policy in question to Mr. Hallett 
for the purpose of obtaining the assent of the Buffalo German Insurance 
Company to the removal of his property to the building where the fire 
occurred, Mr. Hallett thereupon became, for that purpose, the agent of 
the plaintiff. 

(17) The fact that the defendants as agents for the Westchester Fire 
Insurance Company, had frequent dealings with Mr. Hallett, who was 
also an agent of that company with relation to policies of that company 
is immaterial to any issue involved in this case. 

(18) Whatever duties Mr. Hallett was under to the plaintiff sprang 
from his promise to obtain the assent of the company to the transfer and 
yah any relationship which existed between himself and the de- 
‘endants ; 


Guy Newhall and James W. Sullivan, both of Lynn, for Plaintiff. 
Brown & Came, of Hoston, for Defendants. 


Prerce, J. 

The defendants are general insurance brokers and are agents 
of certain foreign and domestic insurance companies with offices 
in Boston. On May 8, 1914, the plaintiff became a holder of a 
policy of the Buffalo German Insurance Company, a company 
represented by the defendants, for a term of three years, on 
household furniture in Lynn. Subsequently, on the removal of 
the plaintiff to Nahant, the policy ceased to be in force in the 
former location and thereafter covered the property described 
therein at the new location with “the assent in writing or in 
print of the company” as shown by a “rider” which was attached 
to the original policy and countersigned by the defendants as 
agents of the insurance company. On a Saturday in January, 
1915, the plaintiff changed his residence again. Before moving 
he had told one Hallett that he was going to move, and Hallett 
had told him “that he had better bring in the policy and have it 
transferred.” Hallett had taken the policy to the defendants at 
their office in Boston, and had returned it to the plaintiff after 
the rider was put on at the time the policy “was transferred to 
Nahant.” On the following Monday the plaintiff brought the 
policy and handed it to Hallett upon Hallett’s statement that he 
would fix the business up the same as he did when he, the plain- 
tiff, moved from Lynn. Hallett put the policy in his pocket, went 
to Boston the next day, but “forgot to have transfer made.” 
On the following Wednesday, the furniture was destroyed by fire 
and the defendants had not been notified of the removal. 

[1] No question arises as to the negligence of Hallett. The 
question at issue is, was the evidence sufficient to warrant the 
finding of the jury that Hallett undertook, as the agent of the 
defendants and within the scope of his authority, to have the 
policy of the plaintiff delivered to the defendants to be changed 
so as to bear the assent of the company to a removal of the in- 
sured property to a different location? 
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Upon this issue there was evidence that Hallett “went to work 
for the defendants” three years before the occurrence with the 
plaintiff; that his work was writing applications for fire insur- 
ance; that he held a license, procured and paid for by the de- 
fendants, to write insurance in the Westchester Fire Insurance 
Company; that he did not sign policies in that company; that 
the defendants did sign them on his applications, if they thought 
the risk was up to the standard; that the defendants charged him 
with the premiums and credited him with the commissions upon 
all policies issued on his applications; that the defendants deliv- 
ered the policies to him and he delivered them to the assured; 
that when an assured was going to move he would send his policy 
into the office by Hallett to have a rider attached; that the com- 
pany if it wished to assume the new risk would attach the rider 
and the policy would be mailed back to Hallett who would de- 
liver it to the assured; that sometimes there would be a decrease 
in premium, if the risk was better than the one on which the 
original policy was written, and sometimes there would be an in- 
crease; and that this happened quite frequently. 

Specifically as regards the policy of the plaintiff, there was evi- 
dence that Hallett “got the plaintiff’s poilcy in the same way that 
he got the others”; that he took in the application as usual and 
later a policy was issued; that he applied for a policy in the 
Westchester; that the defendants struck out from the applica- 
tion the words and figures “Westchester $500” and issued on the 
same\application a policy in the same amount in the Buffalo Ger- 
man Insurance Company; that the policy was delivered to Hal- 
lett; that Hallett was charged with the premium and credited 
with the commission, and that the policy thereafter was delivered 
to the plaintiff who paid the premium to Hallett. 

On the above facts and the inferences to be drawn therefrom, 
we think the jury would be warranted in finding that Hallett was 
the agent of the defendants and that he acted within the scope 
of his authority in undertaking to deliver the policy of the plain- 
tiff to the defendants. 

It follows that the motion to direct a verdict on all the evi- 
dence was denied rightly as were the requests numbered 2, 3, 4, 15 
and 18, each of which rests upon the assumption that Hallett was 
the agent of the plaintiff and was not the agent of the defendants. 

[2] The facts assumed in requests numbered 6, 8 and 17, were 
properly received as relevant to the proof of the business relation 
of the parties to be inferred from other transactions in their na- 
ture closely related to the facts in issue. 

Exceptions overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


SECOND SOCIETY OF UNIVERSALISTS in Town or Boston 
vs. 


ROYAL INS. CO., Ltp., et at. (Fourteen cases.)* 


1. INSURANCE—ARBITRATION—INVALIDITY OF AWARD. 


Where submission to arbitrators of controversy between fire insurer and 
insured was agreed upon, the award of the referees, not made in 
good faith, nor after reasonable opportunity to both parties to be 
heard and to present evidence as they might desire, was invalid. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 


2. INSURANCE—FIRE INSURANCE— PARTIAL DESTRUCTION 
—LOSS RECOVERABLE. 


The general rule as to the amount of loss recoverable under the Massa- 
chusetts standard fire policy for partial destruction of the building by 
fire is the difference between the value of the building before the 
fire and the value of the part remaining after the fire. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


4. INSURANCE—FIRE INSURANCE— PARTIAL DESTRUCTION 
—RECOVERY AGAINST INSURER. 

The value of a church building insured against fire ilies the fire which 
partially destroyed it and the value of the part remaining after the 
fire having been found by the jury, the only amount which the church 
could recover from the insurer was the difference between the values. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


Exceptions from Superior Court, Suffolk County; Loranus E. Hitch- 
cock, Judge. 

Fourteen actions on fire insurance policies by the Second Society of 
Universalists in the Town of Boston against the Royal Insurance Com- 
pany, Ltd., and others. There were verdicts for plaintiff, and plaintiff ex- 
cepts. Exceptions overruled. 


In addition to the facts stated in the opinion, the following question 
was submitted to the jury :— 

“Was the award of the referees made in good faith and after a rea- 
sonable opportunity to both plaintiff and defendant to be heard and to 
present evidence as they might severally desire?” 

The jury’s answer was “No.” 


Gleason & Higgins, of Boston, for Plaintiff. 
Warner, Stackpole & Bradlee, of Boston (H. E. Warner, of Boston, 
of counsel), for Defendants. 
De Courcy, J. 
These fourteen actions were brought to recover for fire loss on 
the Second Universalist Church in Boston, on policies in the 


* Decision rendered, Jan. 15, 1918. 118 N. E. Rep. 292. 
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Massachusetts standard form, aggregating $80,000, two being for 
$10,000 each and twelve being for $5,000 each. A separate action 
was brought on each policy, but the cases were tried together; 
and as the questions raised are the same in each case, they are 
covered by one bill of exceptions. 

[1] The fire occurred on February 10, 1914. A submission to 
arbitration was agreed upon, and an award was made by two of 
the referees in July, 1914, fixing the loss at $57,604. This the 
plaintiff refused to accept, and brought these actions to set aside 
the awards and recover under the policies. At the trial no 
question was raised as to liability. Under the first special finding 
of the jury the award must be considered invalid. 

No exception was taken to the instructions given by the pre- 
siding judge as to the rule of damages if the award should be set 
aside. Nor was any objection raised as to the submission to 
the jury of the questions which, with the answers thereto, were 
as follows : 

“(2) Was the loss or damage by fire to the building owned by 
the plaintiff and insured in the policies of the defendant com- 
panies total or only partial ? 

“The jury answered: Partial. 

“(3) What was a fair value of the building owned by the 
plaintiff and which was damaged or destroyed by fire immediately 
preceding the fire ? 

“The jury answered: $101,000. 

“(4) What was a fair value of such part of the building, if 
any, which was left after the fire? 

“The jury answered: $43,000. 

“(5) What should be a fair and reasonable cost to repair and 
restore the building to the condition it was in immediately pre- 
ceding the fire with material of the same kind and quality and in 
the same manner of construction? 

“The jury answered; $59,000. 

“(6) What would be a fair and reasonable cost to repair and 
restore the building with such material and manner of construc- 
tion as might be required by the so-called building laws. of the 
city of Boston? 

“The jury answered: $73,000 as of 1914.” 

Thereupon the judge directed that the difference between the 
value of the property immediately preceding the fire and what 
was left, as found by the jury ($58,000), be pro-rated among the 
policies, and that verdicts for the plaintiff be entered for $7,250, 
and interest on each $10,000 policy, and for $3,625, and interest 
on each $5,000 policy. The plaintiff excepted to this direction, 
and also to the judge’s refusal to direct verdicts for $73,000. 

[2] In the case of Hewins vs. London Assur. Corp., 184 Mass. 
177, 181, 68 N. E. 62, the general rule as to the amount of loss 
recoverable under the Massachusetts standard policy was stated 
to be :-— 
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“Where a building is partially destroyed by fire, the loss is the 
difference between the value of the building before the fire and 
the value of the part remaining after the fire.” 

It is not contended that there was any language in either of 
these policies to render this ordinary rule inapplicable. The find- 
ing of the jury that the value of the church building immediately 
preceding the fire was $101,000 is not questioned. But the plain- 
tiff contends that the jury in fixing the fair value of that part 
of the building which was left after the fire did not consider the 
increased cost of repairs under the Boston building laws. 

[3] In his charge to the jury on this subject, the. presiding 
judge embodied the following extract among others from the 
opinion in the Hewins Case :-— 

“Where the building is only partially destroyed, and the proper 
course is to repair, * * * it is manifest that in estimating the 
value of the part remaining the cost of the necessary repairs is a 
very material matter; and, if the repairs must conform to cer- 
tain legal requirements, the nature of those requirements is also 
to be considered in considering the cost of repairs; it would not 
be profitable to think of repairs which the law forbids, but only 
of those which the law does not forbid. * * * The building 
laws were the same at the time of the fire as at the time the poli- 
cies were issued. The only change in the situation was in the 
physical condition of the building, and that change was caused 
wholly by the fire. The building laws simply constituted one of 
the conditions of the situation. While it is‘true that by reason of 
their existence the loss caused by the ravages of the fire was 
greater than it otherwise would have been, it is none the less true 
that the sole operating cause of the change in the building was 
the fire, and as above stated in the absence of any provision in 
the policy expressly excluding from the damages the part arising 
out of that condition, that part is not to be excluded, but is to be 
regarded as primarily the result of the fire, or as ‘loss or damage 
by fire.’ ”’ 

He further charged :— 

“Now, all the questions which have been raised here with ref- 
erence to the building laws of Boston have their applicability 
only to the question of determining what value, if any, there was 
to such portions of this building as were left, in case it was a 
partial loss. If it was a total loss, we need not disturb ourselves 
about the building laws of Boston. If it was a partial loss, then 
what was the value of what was left, taking into consideration the 
provisions of the law in regard to such use as may be made of 
that portion in rebuilding or in restoring property?” “If under 
the building laws or other provisions of law, the building could 
not be restored in the form and manner in which it was before the 
fire, if there is any legal prohibition of such restoration, then what 
is left would not have any value, except as property to be re- 
moved from the building. If what was left could be made use of 
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as a part of restoration, if that was a proper thing to do, a resto- 
ration in accordance with the terms of the law, then the questibn 
is, What was that fairly worth at that place, and as something 
which the plaintiff could make use of ?” 

After citing some of the building laws providing for fireproof 
construction, the judge added :— 

“Tf there is any discretion existing in the building commissioner 
with reference to this (about which there may perhaps be some 
doubt) as a matter of law there exists a possibility that under 
the law the building could not be reconstructed or repaired except 
as a fireproof building. There is that possibility, and in deter- 
mining the question of the value of the property that is left after 
the fire, it must be determined with reference to the possibility of 
such a condition existing, and not necessarily with reference to 
the absolute fact that such a condition will exist. If that possi- 
bility exists, if there be discretion and the possibility exists, then 
that possibility is an element to be taken into consideration in de- 
termining the value of what is left of this building.” 

In view of these explicit instructions we must assume that the 
jury, in fixing the fair value of what remained after the fire at 
$43,000, considered and made allowance for the restrictions of 
the building laws as affecting that value. 

[4] The value of the building before the fire, and the value of 
the part remaining after the fire, having been found by the jury, 
the only amount which could be recdévered was one for the di- 
ference between those values ; and there was no error in directing 
verdicts aggregating that amount. 

The exception to the judge’s refusal to direct verdicts for $73,- 
000 is based on the answer of the jury to the sixth question. But, 
as already stated, what the plaintiff was entitled to was the dif- 
ference between the value before and after the fire. The cost of 
repairs under legal rstrictions is not necessarily the same thing 
as the value of what was lost. In fixing the value of the build- 
ing after the fire the jury had before them evidence on which 
they might have found that the additional requirements of the 
building laws were not applicable, or would not be enforced in 
the reconstruction of this building, or that even if there should 
be additional cost due to the building laws, the value of what 
remained after the fire was $43,000. The refusal to give this 
request did not constitute error. The plaintiff’s forcible argu- 
ment that in view of the answer to the sixth question the jury 
could not have allowed for the increased cost of repairs under 
the building laws in fixing the value of the building after the 
fire could be effectively addressed only to the trial judge, in sup- 
port of a motion for a new trial. 

[5] The only exception relating to the admissibility of evi- 
dence is that to the exclusion of the opinion of a witness that 
the steeple was out of plumb and unsafe. This referred to a con- 
dition of many years’ standing, due to the settling of the building 
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which was on “made” land. There was no evidence that the con- 
dition of the tower was in any way due to fire, or that it affected 
the amount of the loss recoverable; and counsel for the plaintiff, 
during his examination of the building commissioner, expressly 
stated that he did not claim the leaning of the tower to be ma- 
terial in the case. No error is show in the exclusion of this tes- 
timony. 
Exceptions overruled. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


BERTINE 


vs. 


NORTH RIVER INS. CO. or City or New York.* 


1. INSURANCE--CONSTRUCTION OF POLICY—PROPERTY 
COVERED. 


A New York standard fire policy, issued to a manufacturer of machinery, 
and exempting the insurer from liability for the loss of models and 
patterns, unless specifically assumed thereon, but accompanied by a 
typewritten slip providing for insurance on machines and machinery 
of every description, and on all appurtenances, apparatus, and sup- 
plies used in the business of the assured, covered patterns used in 
making certain parts of machines manufactured by insured. 


(For other cases, see Insurance, Dec. Dig. § 163[3].) 


2. INSURANCE—CONSTRUCTION OF POLICY — LOCATION OF 
PROPERTY. 


Under a policy issued to a manufacturer of machinery, and providing that 
it did not “cover in premises where assured’s property is being manu- 
factured,” the insurer was not liable, where patterns for parts of 
machines manufactured by insured were sent to a foundry to have 
parts made in accordance therewith, and were destroyed by a fire in 
such foundry, as the moulding of such parts from such patterns was 
a part of the manufacture of insured’s property. 


(For other cases, see Insurance, Dec. Dig. § 165.) 
Shearn and Page, J}., dissenting. 


Appeal from Trial Term, New, York County. 

Action by Howard F. Bertine against the North River Insurance 
Company of the City of New York. From a judgment (99 Misc. Rep. 
297, 165 N. Y. Supp. 567) in favor of plaintiff, entered upon a verdict 
directed by the court, defendant appeals. Reversed, and complaint dis- 
missed. 


* Decision rendered, Dec. 31, 1917. 168 N. Y. Supp. 156. 
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Argued before Clarke, P. J., and Scott, Smith, Page, and Shearn, JJ. 


Joab H. Banton, of New York City, for. Appellant. 

Joline, Larkin & Rathbone, of New York City (Lewis H. Freedman, 
of New York City, of counsel, and Francis C. Nickerson, of New -York 
City, on the brief), for Respondent. 

SmiTH, J. 

The action is brought upon an insurance policy for the re- 
covery of the value of certain patterns which were owned by 
the American Autopress Company and which were destroyed 
by fire. The plaintiff’s place of business is in the borough of 
Manhattan; his business being to manufacture machinery and 
printing presses, the latter being known as “autopresses.” In 
this business certain patterns were used. These patterns were 
sent to the Syracuse foundry to have the parts made in ac- 
cordance therewith, and the completed parts were returned to 
the Autopress Company in the borough of Manhattan. By 
reason of a fire in the Syracuse foundry these patterns were 
burned, and it is to recover for the loss of them that this judg- 
ment has been recovered. 

In the policy in question, as in all the New York standard 
fire policies, appears the following clauses ~— 

“This company shall not be liable for loss to accounts, bills, 
currency, deeds, evidences of debt, money, notes, or securities; 
nor, unless liability is specifically assumed hereon, for loss to 
* * © models, patterns. * * *” 

Under the policy was a typewritten slip, which was prepared 
by the broker who got the insurance for the Autopress Company. 
That typewritten slip reads as follows :— 

“On machines and machinery of every description, the pro- 
perty of the assured, or held in trust or on commission or on 
joint account with others, or consigned to assured by others, or 
sold but not delivered or removed, or for which the assured may 
by liable in the event of loss or damage by fire, and on property 
of others held on storage or for repairs, and on all appur- 
tenances, apparatus, and supplies used in the business of the 
assured, all while contained in any place, point, or building 
in the United States and Canada, including while in transit. 

“Privilege to do such work as is usual to the business of the 
assured. It is understood and agreed that this policy does not 
cover property that is specifically insured, excepting for the 
excess amount. Other concurrent insurance permitted, without 
notice until required. It is understood and agreed that this 
policy does not cover for more than $2,000 for any one loss. 
It is understood and agreed that the amount of this policy can 
be added to from time to time, such additions to be figured at 
pro rata until expiration. It is understood and agreed that this 
policy does not cover in premises where assured’s property is 
being manufactured.” 
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[1] The defendant’s attorney apparently mainly relies upon 
his contention that liability was not specifically assumed for these 
patterns, and therefore that the exception excluded them from ~ 
the purview of the policy. Upon this contention I think the 
defendant is overborne by authority. These patterns were 
included in the appurtenances and apparatus used in the business 
of the assured, and the coverage clause insuring both the 
machinery and the appurtenances and apparatus used in the 
business of the assured would seem to specifically cover these 
patterns. Lovewell vs. Westchester Fire Ins. Co., 124 Mass. 
418, 26 Am. Rep. 671; Adams vs. New York Bowery Fire Ins. 
Co., 85 Iowa, 8, 13, 51 N. W. 1149; Furlong vs. Insurance Co., 
136 Iowa, 468, 113 N. W. 1084; Harper vs. Albany Ins. Co., 17 
N. Y. 194; Bryant vs. Poughkeepsie Mutual Ins. Co., 17 N. Y.; 
200 Hall vs. Ins. Co. of North America, 58 N. Y. 292, 17 Am. 
Rep. 255. 

[2] I am unable to see, however, why the defendant is not 
freed from liability by the last sentence of the coverage clause, 
wherein it is agreed that the policy should not cover in -premises 
where -assured’s property is being manufactured. As before 
stated, this was in a typewritten slip that was prepared by the 
broker and consented to by the company. It is difficult to see 
what effect can be given to this clause, unless it be held to 
exempt the defendant from liability in the very case in question. 
There is no doubt that the molding of the parts from these 
patterns at the foundry in Syracuse was:a part of the manufac- 
ture of the assured’s property, These patterns were in the 
foundry where this manufacturing was proceeding, and it was 
by reason of the fire in that foundry that they were burned. It 
would seem clear to me that this provision in the coverage clause 
meant to exclude liability from danger of fire in the course of 
manufacture, and applied specifically to the situation presented 
in this case, where the loss occured by reason of the fire in 
premises where the property of the assured was being manufac- 
tured. 

The judgment should be reversed, with costs, and the complaint 
dismissed, with costs. Order filed. 

Clark, P. J., and Scott, J., concur, 


SHEARN, J. 

I vote to reserve the judgment, and dismiss the complaint, 
‘upon the ground that the policy of insurance provided that the 
defendant should not be liable for loss to patterns, and no 
liability therefor was specifically assumed in the coverage clause. 

Page, J., concurs. 
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SUPREME COURT OF TENNESSEE. 


HAVERLY 


vs. 
WESTCHESTER FIRE INS. CO.* 


1, INSURANCE—ADDITIONAL INSURANCE—KNOWLEDGE OF 
AGENT—EFFECT. 


A fire insurance policy provided that it should be void unless otherwise 
provided by agreement indorsed thereon or added thereto if insured 
should procure other insurance, and that no officer or agent should 
have power to waive any provision or condition thereof except such 
as by the terms of the policy might be the subject of agreement in- 
dorsed thereon or added thereto, and not then unless the waiver 
should be written upon or attached to the policy, Held, that where 
the agent issuing the policy subsequently issued another policy cover- 
ing the same property, as agent of another company, the first policy 
was thereby avoided, in the absence of any agreement by him to 
indorse on the first policy a consent to the additional insurance. 


(For other cases, see Insurance (Dec. Dig. § 388[3].) 


2. INSURANCE — ADDITIONAL INSURANCE — CONSENT — 
AUTHORITY OF AGENT. 


One who had formerly been the agent of a fire insurance company, but 
who had ceased to be its agent, had no power to consent to additional 
insurance or to indorse such consent on a policy issued by him while 
agent, 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal from Chancery Court, Knox Countyg Will D. Wright, 
Chancellor. 
Action by Mrs. Hattie H. Haverly against the Westchester Fire In- 
wemnce Company. From a decree dismissing the bill, plaintiff appeals. 
firmed. 


Bowen & Anderson, of Knoxville, for Mrs. Hattie H. Haverly. 
Cornick, Frantz, McConnell & Seymour, of Knoxville, for West- 
chester Fire Ins. Co, 
NEIL, C. J. 


This suit was brought to recover on a policy of insurance of 
$2,500 issued to the complainant by the Southern States Fire & 
casualty Insurance Company, on her dwelling house, which was 
subsequently destroyed by fire. The policy stipulated the in- 
surance value of the building was $2,500. The policy contained 
on its face the following :— 

“This policy is made and accepted subject to the foregoing 
stipulations and conditions, and to the following stipulations and 
conditions printed on back hereof, which are hereby specially re- 


* Decision rendered, Nov. 20, 1917. 199 S. W. Rep. 393. 
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ferred to and made a part of this policy, together with such other 
provisions, agreements, or conditions as may be indorsed hereon 
or added hereto; and no 9fficer, agent, or other representitive of 
this company shall have power to waive any provision or con- 
dition of this policy except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added hereto; 
and as to such provisions and conditions no officer, agent, or 
representative shall have such power or be deemed or held to 
have waived such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached.” 
Printed on the back of the policy was this condition :— 


“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of in- 
surance, whether valid or not, on property covered in whole or 
in part by this policy.” 

This policy was issued by W. D. Kenner at Rogersville, Tenn., 
who was agent of the company. Subsequent to the issuance of 
the policy—that is about October 13, 1913—the company ceased 
doing business and reinsured its risks in the Great Southern Fire 

‘Insurance Company. Later still, when the last-mentioned com- 
pany quit business, the insured company reinsured its risks in the 
Henry Clay Insurance Company, and later still in the Westchester 
Fire Insurance Company. The Southern States Fire & Casualty 
Insurance Company, however, seems to have issued a policy as 
late as 1914; nevertheless it had ceased business by February 2, 
1915, and Mr. Kenner was no longer its agent, except in so far as 
concerned the collection of premiums on policies that had already 
been issued and the winding up of odds and ends of unfinished 
business. After this time—that is, on May 8, 1915—the Conti- 
nental Insurance Company of New York, through W. D. Kenner 
as its agent at Rogersville, issued another policy to complainant 
for $4,900, $2,500 of which was on the dwelling house and the 
rest on household furniture, barn, horses, and vehicles. 

The defendant in the present suit insists that this additional 
insurance avoided the policy sued on under the clause which we 
have quoted on the subject of the taking of additional insurance. 

[1,2] It seems to us impossible to escape this conclusion. Even 
if Mr. Kenner had still been agent of the Southern States Fire 
& Casualty Insurance Company, and through its transactions with 
the reinsuring companies could be held to be their agent also, we 
are unable to see how the subsequent issuance of another policy by 
him as agent of another company could fail to avoid the first- 
mentioned policy. This case is not like that of Insurance Co. vs. 
McCrea, 8 Lea, 541, wherein it appeared an agent who repre- 
sented both insurance companies had agreed to indorse the addi- 

Vol. LI—18. 
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tional insurance upon the policy, and the insured was ready and 
offered to produce the policy that the indorsement might be made, 
but the agent suggested that, for convenience, the indorsement be 
postponed to a later date, and in the meantime the property was 
destroyed by fire. In the case before us there was no agreement 
at all to make such indorsement. Moreover, in the present case 
it appears that Kenner was not at the time the agent of the 
Southern States Fire & Casualty Company. Therefore in no 
event had he the power to consent to the additional insurance, 
or to make indorsement thereof on the policy now sued on. It is 
immaterial that he had formerly been agent of the company, and 
as such had issued the policy. 


The result is that the decree of the chancellor dismissing the 
bill must be affirmed, with costs. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


NATIONAL FIRE INS. CO. or Hartrorp, Conn., 


vs. 


CARTER et at. (No. 7445.)* 


1, INSURANCE—MATERIAL PROVISIONS IN POLICY — QUES- 
TIONS OF FACT. 


Under Rey. St. 1911, art. 4947, providing that false statements in con- 
tracts of insurance will not constitute a defense unless material, and 
a provision in a fire policy that it would be void if the insured was 
not the sole unconditional owner, it was a question of fact whether 
such provision in the policy was material where the insured was only 
a mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


3. INSURANCE—ESTOPPEL—KNOWLEDGE OF AGENT. 


Where an insurance agent at the time of issuing or renewing a policy 
knew and had in mind the fact that the insured was not the owner, 
but only a mortgagee, of the insured property, the company is estop- 
ped to deny that it waived a provision in the policy that the policy 
would be void if insured was not the unconditional owner. 


(For other cases, see Insurance, Dec. Dig. 378[1].) 


Error from District Court, Trinity County; S. W. Dean, Judge. 

Suit by W. T. Carter and another against the National Fire Insur- 
ance Company of Hartford, Conn. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed. 


* Decision rendered, Dec. 5, 1917. 199 S. W. Rep. 507. 
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Locke & Locke, of Dallas, for Plaintiff in Error. 
Nelms & Platt, of Groveton, and Dean, Humphrey & Powell, of 
Huntsville, for Defendants in Error. 


Graves, J. 

This suit was brought by defendants in error to recover from 
National Fire Insurance Company of Hartford, Conn., plaintiff 
in error here, $5,500 under a fire insurance policy for that amount 
issued by it in their favor, as owners, on a two-story, metal roof 
brick building at Trinity, Tex., destroyed by fire on January 1, 
1915. 

The insurance company defendant on the ground that the 
interest of Carter & Bro. was not the sole and unconditional 
ownership of the property, and that they were not the owners 
in fee simple of the ground on which the building stood, as 
required by provisions in the policy to that effect. The latter 
replied by a general denial, a plea setting up all the facts about 
the status of the title to the property at the time of the issuance 
and delivery of the policy, which were at variance with the 
stipulations in the policy requiring that their ownership of both 
building and ground be exclusive, and alleging that such facts 
were wholly immaterial to the risk, were then fully known to 
the insurance company, and that it had waived any right to do 
so, and was estopped to urge these conditions in the policy in 
defense of their suit thereon. 

The case was tried before the court without a jury, resulting 
in a judgment for Carter & Bro. for the amount sued for, with 
' interest and costs, from which the insurance company has ap- 
pealed through this writ of error. The policy was issued to run 
one year from March 22, 1914, and the fire, as stated, occured 
January 1, 1915. The provisions of the policy relating to owner- 
ship were these :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” . 

The material facts as to actual ownership were in substance 
the following :— 

Prior to December 2, 1911, the legal title to the property in 
question was in §. A. E. Clegg, who held it in trust for her 
son. G. C. Clegg, to whom she had given it. Under that date 
S. A, E. Clegg executed and delivered to W. T. Carter, one of 
the defendants in error, a general warranty deed thereto reciting 
the payment of $100 in cash and other good and valuable con- 
siderations, the testimony showing, however, that G. C. Clegg 
then both owed Carter & Bro. an old debt, and also had arranged 
te borrow from them money with which to erect a building on 
the property, and that this deed from his mother to W. T. Carter, 
though in form a general warranty, was in reality a mortgage 
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executed at his request and given to secure the firm of W. T. 
Carter & Bro. in the payment of the old indebtedness, and in the 
repayment of such money as they might advance for the 
construction of the building. 

Thereafter, and until January 1, 1914, the apparent record 
title to the property remained continuously in W. T. Carter, but 
under that date he executed and delivered to G. C. Clegg a 
general warranty deed to it, retaining a vendor’s lien to secure 
payment of a number of notes representing the entire consid- 
eration, which was the aggregate of the old indebtedness at the 
time of the deed to Carter in 1911 and the moneys advanced by 
his firm for the construction of the building. Thereafter, that 
is from January 1, 1914, until the fire on January 1, 1915, the 
legal title to the property remained in G. C. Clegg, so that there 
was no change, even in the form of the title, between the date of 
the issuance of the policy and the destruction of the building 
by fire. 

There was neither suggestion of misrepresentation in the 
procuring of the insurance nor of negligence or improper conduct 
on the part of either the assured, or of G. C. Clegg, in reference 
to the fire; and it was shown that Carter & Bro., despite the form 
of the previously mentioned conveyances, never claimed any 
title to the property, except as security for debt. 

Upon the case thus grounded, the insurance company’s sole 
contention, very ably and earnestly presented through several 
assignments, is that the policy was void according to its terms, - 
because the undisputed evidence showed that the interest of the 
assured in the property was not the sole and unconditional 
ownership thereof, nor did they own in fee simple the ground 
upon which the insured building stood. 

Objection is made to our consideration of the first assignment 
upon the ground that it is too general, which we think well 
taken, and sustain; but the same questions are properly raised in 
succeeding assignments, to which no objection is or could be 
effectually offered, and the ruling is therefore without practical 
result. 

[1] The answer of defendants in error to this position is 
twofold: First, that article 4947 of the Revised Civil Statutes of 
Texas of 1911 is applicable to the case, and that under its pro- 
visions the trial court was under the duty of determining from 
the evidence whether or not the status of the title to the property 
insured was material to the risk, or actually contributed to the 
contingency or event on which the policy became due and 
payable; second, that under the undisputed evidence the insurance 
company waived these provisions in the policy as to the sole, 
unconditional, and fee-simple ownership of the building and 
ground. Under the established facts either answer would have 
been conclusive, but we think both were available. 

The statute referred to is as follows :— 
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“Any provision in any contract or policy of insurance issued 
or contracted for in this state, which provides that the answers 
or statements made in the applications for such contract, or in 
the contract of insurance, if untrue or false, shall render the 
contract or policy void or voidable, shall be of no effect, and 
shall not constitute any defense to any suit brought upon such 
contract, unless it be shown upon the trial thereof that the matter 
or thing misrepresented was material to the risk, or actually 
contributed to the contingency or event on which said policy 
became due and payable; and whether it was material and so 
contributed in any case, shall be a question of fact to be de- 
termined by the court or jury trying such case.’ 

With much force the insurance company insists that this 
‘statute has no application to the case here made, but applies 
only to a “provision in any contract or policy of insurance 
* * * that the answer or statements made in the application 
or in the contract, if untrue or false, shall rertder the contract 
or policy void or voidable”; that, while there were provisions 
of this latter character in the policy here involved to which the 
statute would apply, it in no wise related to the first above- 
quoted stipulations therein making liability contingent upon the 
kind of ownership there specified. Among others, the following 
Texas cases are cited in support of this contention: Scottish 
Union & National Ins. Co. vs. Weeks Drug Co., 55 Tex. Civ. 
App. 263, 118 S. W. 1086; Gross vs. Colonial Assur, Co. (1909) 
56 Tex. Civ. App. 627, 121 S. W. 517; Hartford Ins. Co. vs. 
Wright (1910), 58 Tex. Civ. App. 237, 125 S. W. 363; 
Home Ins. Co, vs. Rogers (1910) 60 Tex. Civ. App. 456, 128 
S. W. 625; National Fire Ins. Co. vs. I. W. Caraway & Co. 
(1910) 60 Tex. Civ. App. 566, 130 S. W. 458. 

But this identical construction of the statute, upon a review 
of these same authorities, and upon what we deem to be 
essentially the same state of case, was passed upon by the Court 
of Civil Appeals at Austin, through Chief Justice Key, in Mecca 
Fire Insurance Co. vs. Stricker, 136 S. W. 599; and we feel 
that we can do no better than quote with approval, as our own 
interpretation of the statute, what is there said, as follows :— 

“Counsel for appellant contend .that the statute is not 
applicable, and in support of that contention cite Insurance Com- 
pany vs. Weeks [55 Tex. Civ. App. 263] 118 S. W. 1087, in 
which case the Supreme Court refused to grant a writ of error; 
also Gross vs. Colonial Insurance Co. [56 Tex. Civ. App. 627] 
121 S. W. 517; Insurance Co. vs. Wright [58 Tex. Civ. App. 
237] 125 S. W. 365; Home Insurance Co. vs. Rogers [60 Tex. 
Civ. App. 456] 128 S. W. 628; National’ Insurance Co. vs. 
Caraway [60 Tex. Civ. App. 566] 130 S. W. 458. In nearly all 
the cases cited, and especially the one which was passed on by 
the Supreme Court, the provision of the contract under considera- 
tion was the ‘iron-safe’ clause, which is neither a representation 
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nor a statement concerning past or present matters, but is a 
promissory warranty. In such clauses the assured does not rep- 
resent or state that he has kept or is keeping a set of books, etc., 
but he enters into an executory contract by which he obilgates 
himself to do so in the future. Obviously such a stipulation is 
not within the purview of the statute. None of the other cases 
cited are entirely analogous to this case, and, if they were, we 
would not feel compelled to follow them, as they were not 
rendered by a tribunal of any higher authority than this court. 
But it is contended on behalf of appellant that it was not the in- 
tention of the Legislature that the statute referred to should 
apply to and cover covenants of warranty, but that it should 
apply only to such answers or statements made by the assured in 
his application or in the contract as were not by the terms of the 
contract made warranties. That contention is not believed to 
be sound. The. statute in question is remedial legislation, and 
shows upon its face that it was -enacted for .the purpose of 
remedying what the Legislature must have deemed an evil. It 
is a matter of common knowledge that for many years prior to 
the enactment of the statute insurance companies, as a general 
rule, embodied in the policies which they issued stipulations 
making many things warranties which, when the policy was 
sought to be enforced,.appeared to be immaterial. Such stipula- 
tions were always enmbodied in the printed forms of contract 
furnished and used by the insurance companies. It was that 
supposed evil that the Legislation under consideration was in- 
tended to remedy. The rule is universal that in construing a 
remedial statute courts will consider the evil intended to be 
remedied, and give to the language of the statute a liberal 
construction in order to accomplish the legislative purpose. 

“Other reasons exist for a liberal construction of this statute, 
and these are: (1) A legislative declaration contained in section 
3 of the final title of the Revised Statutes of 1895, to the effect 
that legislation in this state should be construed liberally in order 
to accomplish the legislative purpose; and (2) the law does not 
favor forfeitures, and the legislation under consideration was 
enacted for the purpose of preventing forfeitures on account of 
immaterial matters. Keeping in view these rules of construction, 
we are of the opinion that the stipulation in the policy under 
consideration, in refrence to liens, is equivalent to a represen- 
tation or statement on the part of the assured that no liens then 
existed on any of the property covered by the policy, and there- 
fore that stipulation comes within the terms of the statute.” 


As stated, the two'cases were in principle the same. There was 
no application for the insurance in either. In the Stricker Case the 
policy provided it would be void if at the time it was issued there 
were any liens on the property insured, while in the case at bar 
the provision was that the policy would be void if the assured 
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was not the sole, unconditional, and fee-simple owner of the 
property. = 

We can see no difference in so far as the applicability of the 
statute is concerned, Just as was done in the Stricker Case, the 
trial court here found and held, upon what we think was amply 
supporting evidence, that under the terms of article 4947 the 
status of the title to the property insured was not material to 
the risk; and in that holding we think there was no error. To 
the same general effect are the conclusions in Insurance Co. vs. 
Wade, 59 Tex. Civ. App. 631, 127 S. W. 1186; Insurance Com- 
pany vs. Lester, 176 S. W. 602; Insurance Assn. vs. Ray, 138 S. 
W. 1122. 


Plaintiff in error yet maintains, however, that it is material 
as a matter of law for a fire insurance company to know whether 
its assured owns solely and unconditionally the insured building 
and in fee simple the ground on which it rests, or merely holds a 
mortgage against them, and in illustration discusses a number 
of authorities, such as Insurance Co. vs. Lawrence, 2 Pet. 25, 49, 
7 L, Ed. 335, Watson vs. Insurance Co., 159 N. C. 638, 75 S. E. 
1105, Dry Dock vs. Houghton, 92 Md. 68 48 Atl. 85, 84 Am. St. 
Rep. 485, Oakes vs. Insurance Co.,: 131 Mass. 164, Bates vs. 
Insurance Co., 2 Cinn. Sup. Ct. 195, 13 Ohio Dec. 851, Insurance 
Co. vs. Camp, 64 Tex. 521, and Insurance Co. vs. Gordon, 68 
Tex. 144, 149, 3 S. W. 718, treating of the general principle of 
materiality as to knowledge of ownership; but the two Texas 
cases cited were decided long before the statute in question was 
passed. 

[2] In general and prima facie we do not doubt that to be 
the correct rule; but not so, we think, in the face of a special 
statute authorizing the court or jury in the particular case to 
inquire into the question of its materiality, and where upon the 
special facts existing it was found not to be material, as was 
the situation here. Under our statute, as above quoted, the 
determination of the issue of materiality of the true status of 
the title to the risk was one of fact for the trial court, and there 
being sufficient evidence in the record to support its finding, we 
are not at liberty to disturb it. 

[3] Upon the further question of the sufficiency of the 
evidence upon the plea of waiver of the stipulated conditions 
in the policy relating to ownership, even if it were in position 
here to raise the issue, which it is not, because its assignments 
are all too general to even suggest it, we yet think that the record 
likewise concludes plaintiff in error, and that it was estopped 
to urge the breach of either condition in defense of the suit. 

We think the. record discloses, not only that the insurance 
company had at all relevant times full knowledge of the material 
and essential facts showing the real and true ownership of the 
property it insured, but that such knowledge had been, if not 
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originally so obtained, certainly at a later date, acquired by its 
agent while acting in the course of his agency, and was present 
in his mind at the time he issued the policy sued upon; indeed, 
the agent, Mr. Bell, himself, by direct and unvontroverted 
statement admitted as much in the following excerpts from his 
testimony :— 

“At the time I wrote this last policy I knew that Mr. Clegg 
was in actual control of the building. There never had been 
any change in it, that I knew of. I knew that he was claiming 
the building, and I understood that he was the owner of it; I 
thought he was the owner, but I didn’t know how he was. the 
owner. | just understood that he was the real owner, when I 
wrote this policy in suit. My judgment was at the time that he 
would have a clear title to the property by paying Carter what 
he owed him.” 

“That supposition was not based on conversation alone; it 
was based on my knowledge of Clegg and sapere? business 
affairs.” 

“When IL, would renew that policy I had in mind the original 
proposition. I did not know a thing in the world of any change. 
All the time, until that building burned, I knew that Clegg was 
in actual possession of the building and claimed to own it.” 

Such is our finding of fact, and we do not understand that, 
under it, plaintiff in error would question the conclusion that 
estoppel against it would follow. Its claim is that the knowledge 
of the agent, Mr. Bell, was not acquired by him while in the 
performance of his duties to ‘it, and was therefore not attribut- 
able to it. While our last-stated fact finding is a complete 
answer to this contention, we further think that, under our 
authorities, the crux of the question here involved, and 
particularly as here applied, is not so much the source of the 
agent’s knowledge, nor even when he obtained it, but whether 
or not, at the very time he issued the policy in suit, he actually 
had the real facts in his mind. Taking his own statement for it, 
there can be no doubt that he did, and, that being so, his prin- 
cipal was bound by it. Insurance Co. vs. Ende, 65 Tex. 123; In- 
surance Co. vs. Cummings, 98 Tex. 115, 81 S. W. 705; Wagner 
et al. vs. Insurance Co., 92 Tex. 549, 50 S. W. 569; Fire 
Association of Philadelphia vs. Compress Co., 50 Tex. Civ. 
App. 172, 109 S.-W. 1134; Shawnee Fire Ins. Co. vs. Chapman, 
63 Tex. Civ. App. 61, 132 S. W. 854. 

From the conclusions stated, it follows that all assignments 
should be overruled and trial court’s judgment in all things 
affirmed; and it is so ordered. 

Affirmed. 
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NATIONAL UNION FIRE INS. CO. or Prrrspurcu, PaA., 
vs. SCHOOL DIST. No. 60 oF WasHINGTON 
County. (No. 56.)* 


(Supreme Court of Arkansas.) 


2. INSURANCE—ACTION—CONDITION PRECEDENT—WAIVER. 


In action on tornado policy, where insurer by answer pleaded compro- 
mise settlement and payment of loss, it waived conditions precedent 
in the policy, and no prejudice resulted from failure to plead per- 
formance of such conditions. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


7. INSURANCE—TORNADO POLICIES—EXTENT OF LOSS— 
EVIDENCE—ADMISSIBILITY. 


Where a building covered by a tornado policy was seriously damaged, 
evidence of its condition seven months after the tornado was not too 
remote and was admissible to show extent of loss, though a later 
tornado damaged it to the extent of requiring expenditure of $5 for 
repairs. 


(For other cases see Insurance, Dec Dig. § 661.) 
McCulloch, C. J., dissenting. 


Appeal from Circuit Court, Washington County; J. S. Maples, Judge. 

Action by School District No. 60 of Washington County against the 
National Union Fire Insurance Company of Pittsburgh, Pa. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


J. W. Grabiel, of Fayetteville, for Appellant. 
H. L. Pearson, of Fayetteville, for Appellee. 


* Decision rendered, Dec. 17, 1917. 199 S. W. Rep. 924. 


AMERICAN FIRE INS. CO. vs. KING LUMBER & 
MFG. CO.* 


(Supreme Court of Florida.) 


3. INSURANCE—AGENCY—FOR INSURED—STATUTE. 


Where fire insurance is procured on property in this state for a resident 
of Florida from a foreign insurance company by a broker who is a 
resident of this state, and who acts for the insurance company in 
obtaining information as to the subject insured, and who delivers the 
policy to the insured in this state, and collects ‘the premium therefor, 
and, after taking out his commission, remits the balance of the 
premium to the insurer, such broker, under sections 2765 and 2777, 


* Decision rendered, Oct. 20, 1917. On rehearing, Nov, 5, 1917. 77 
South. Rep. 168. Syllabus by the Court. 
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General Statutes of 1906, “shall be deemed to all intents and pur- 
. poses an agent or representative of such company” in this state. 
(For other cases, see Insurance, Dec. Dig. § 73,) 


4. INSURANCE—AGENCY FOR INSURER AND INSURED. 


Residents of Florida may act in the dual capacity of insurance brokers for 
a person in procuring insurance upon his property situated within 
this state, and also as agents or representatives of a foreign insur- 
ance company in issuing and delivering a policy of insurance upon 
such property. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


- go ag INSURANCE — POLICIES— WHAT LAW 


Where the pleadings in an action upon two fire insurance policies show 
the property upon which such policies were issued was situated in 
Florida, and that such policies were delivered to the plaintiff in 
Florida by L. & P., who were not only acting as insurance brokers 
for the plaintiff in the transaction, but also as agents for the de- 
fendant insurance company, a foreign corporation, such policies will 
be held to be subject to applicable statutes and om of law of this 
state. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 


6. INSURANCE—FIRE INSURANCE—AGENCY FOR—FOREIGN 
COMPANY—STATUTE, 


Where residents of this state, who act for a foreign insurance company 
in issuing a policy of insurance on property in this state, are, under 
the provisions of section 2765 of the General Statutes of 1906, held 
to be the statutory agents or representatives of such insurance com- 
pany they must also be held to be the agents or representatives of 
such insurance company “to all intents and purposes,” as such section 
2765 expressly provides. 


(For other cases, see Insurance, Dec. Dig. § 73.) 


“8. INSURANCE—FIRE INSURANCE—WAIVER OF WARRANTY 


CLAUSE—POWER OF AGENT 


Those who are, under sections 2765, 2777, General Statutes of 1906, the 
agents or representatives in this state of a foreign insurance company, 
may waive a warranty clause stamped upon a policy issued by such 
company and delivered through such agents or representatives, which 
warranty reads as follows :— 

“Warranted same gross rate, terms, and conditions as and to follow the 
American Central Insurance Company of St. Louis, Mo., and that 
said company has, throughout the whole time of this policy, at least 
$5,000 on the identical subject-matter and risk and in identically the 
same proportion on each separate part thereof; otherwise this 
policy shall be null and void.” 

And such waiver will be binding upon the foreign insurance company, 
where the, agents or representatives act within the scope of their 
apparent authority. 


(For other cases, see Insurance, Dec. Dig, § 372.) 


10. INSURANCE—AGENCY—STATUTE. 

Section 2765, General Statutes of 1906, does not limit the agency therein 
defined to the particular acts done by the agent or representative 
for the insurance company, but makes such person “to all intents and 
purposes an agent or representative of such company.” 

(For other cases, see Insurance, Dec. Dig. § 73.) 
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Taylor and Ellis, JJ., dissenting. 


Error to Circuit Court, De Soto County; F. A. Whitney, Judge. 

Action by the King Lumber &. Manufacturing Company against the 
American Fire Insurance Company. Judgment for Plaintiff, and de- 
fendant brings error. Affirmed, 


James F. Glen, of Tampa, for Plaintiff in Error. 
Treadwell & Treadwell, of Arcadia, for Defendant in Error. 


ore 





WEST FLORIDA GROCERY CO. Er aL. vs. TEUTONIA 
FIRE INS. CO.* 
(Supreme Court of Florida.) 


1. INSURANCE—FIRE INSURANCE—CONSENT OF INSURER 
TO THE TRANSFER—CONSTRUCTION. 


The provision in a fire insurance policy relative to the consent of the 
insurer to the transfer of an interest therein does not apply to an 
assignment after loss. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


2. INSURANCE—FIRE INSURANCE—ASSIGNMENT AFTER 
LOSS—CONSENT. 


When an assignment made after loss contains the words “subject to the 
consent of the insurer,” or words of similar import, they will be 
treated as surplusage; such consent not being necessary to the valid- 
ity of the assignment. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


Error to Circuit Court, Walton County; Cephas L. Wilson, Judge. 

Suit by the West Florida Grocery Company against the Teutonia Fire 
Insurance Company, with bill of interpleader by the Insurance Company 
against the plaintiff, H. T. Reddick, and others. From a final decree dis- 
charging the Company and ordering the distribution of the balance of 
fund among certain creditors of Reddick, and excluding Reddick and 
the West Florida Grocery Company, the West Florida Grocery Company 
and Reddick Bring error. Reversed. 


W. W. Flournoy, of De Funiak Springs, for Plaintiffs in Error. 
Daniel Campbell & Son and W. T. Bludworth, all of De Funiak 
Springs, for Defendant in Error. 





* Decision rendered, Oct. 26, 1917. Rehearing denied, Jan. 12, 1918. 77 
South. Rep. 209. Syllabus by the Court. 
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SOUTHERN IDAHO CONFERENCE ASS’N OF 
SEVENTH DAY ADVENTISTS vs. HARTFORD 
FIRE INS. CO.* 


(Supreme Court of Idaho.) 


INSURANCE—FIRE INSURANCE—PROOFS OF LOSS—EFFECT. 

In an action on a standard fire insurance policy, where fire occurred re- 
sulting in a total loss of the property insured, held, that a failure to 
submit proof of loss within the time specified in the policy is not 
fatal to an action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from District Court, Ada County; Chas. P. McCarthy, Judge. 

Action by the Southern Idaho Conference Association of Seventh 
Day Adventists against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Martin & Martin, of Boise, for Appellant. 

Richard H. Johnson, of Boise, for Respondent. 


* Decision rendered, Dec. 22, 1917. 169 Pac. Rep. 616. 


WILLIAMS vs. HOME INS. Co. (No. 21117.)* 


(Supreme Court of Kansas) 


1. INSURANCE—HAIL INSURANCE—RISK—ESTOPPEL. 


In an action on an_alleged oral contract for insurance, it is held, on the 
fact as stated in the opinion, that the insurance company by retaining 
control and exercising ownership over the premium paid to its local 
agent is estopped to deny that it contracted to insure plaintff’s wheat 
crop against loss by hail, notwithstanding its local agent had no 
authority to make an oral contract for insurance. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Harper County. 

Action by M. C. Williams against the Home Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and cause re- 
manded. 


C. H. Mauntel, of Alva, Okla., and E. C. Wilcox and Myrtle Young- 
berg, both of Anthony, for Appellant. 
Vernon Day and Donald Muir, both of Anthony, for Appellee. 


* Decision rendered, Dec. 8, 1917. Rehearing denied, Jan. 18, 1918. 169 
Pac. Rep. 545. Syllabus by the Court. 





Fire, &c.] Humboldt F. 1. Co. v. Le Blond M. T. Co. 


HUMBOLDT FIRE INS. CO. vs. R. K. LE BLOND 
MACH. TOOL CO. (No. 15453.)* 


(Supreme Court of Ohio.) 


INSURANCE—REFORMATION OF POLICY—MUTUAL MISTAKE 
—PROOF. 

By the provisions of section 9586, General Code, a person who solicits 
insurance and procures the application therefor shall be held to be 
the agent of the company thereafter issuing a policy on such applica- 
tion, anything in the application or policy to the contrary notwith- 
standing. If a policy, written by one who is an agent within the 
meaning of the section referred to, is delivered and accepted, which 
by mutual mistake of the parties insufficiently describes the place in 
which the property is located, the court will, when the mistake is 
shown by clear and convincing, proof, reform the policy so as to 
state the contract actually made. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Error to Court of Appeals, Hamilton County. 

Suit by the R. K. Le Blond Machine Tool Company against the 
Humboldt Fire Insurance Company. From a judgment of the Court of 
Appeals, affirming a judgment of the common pleas in favor of plaintiff, 
and reforming the policy as prayed for in the petition, defendant brings 
error. Affirmed. 


J. L. Rohl, of Cincinnati, for Plaintiff in Error. 
Joseph W. O’Hara and Hoffman, Bode and Le Blond, all of Cincin- 
nati, for Defendant in Error. 


* Decision rendered, April 3, 1917. 118 N. E. Rep. 121. Syllabus by 
the Court. é' 


RIO GRANDE FIRE INS. CO. vs. CONCORDIA FIRE 
INS. CO. (No. 5917.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1, INSURANCE—REINSURANCE—LIABILITY. 


Where the general agent of defendant fire insurance company acted as 
the state agent for plaintiff fire insurance company, and, with in- 
tent to defraud both of them, insured fictitious dwelling for $4,000 
in defendant company, and reinsured it in plaintiff company, and 
thereafter made proofs of loss and drew a draft on the defendant 
for the $4,000, and on plaintiff for the reinsurance, all of such acts 
were void, the policies created no obligation, and plaintiff company, 
could recover the amount of the draft which it paid to defendant 
company. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


* Decision rendered, Dec. 5, 1917. Rehearing denied, Jan. 9, 1918. 199 
S. W. Rep. 824. til 
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2. PAYMENT—MISTAKE—RIGHT TO RECOVER. 

In such case, plaintiff's payment of the amount of reinsurance to de- 
fendant, while both were ignorant of the fraud, constituted a mutual 
mistake, and could not develop into a right in defendant to retain the 
money. 

(For other cases, see Insurance, Dec. Dig. § 85[3].) 


Appeal from District Court, Bexar County; J. T. Sluder, Judge. 

Action by the Concordia Fire Insurance Company against the Rio 
Grande Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Denman, Franklin & McGown and L. H. Browne, all of San Antonio, 


for Appellant. 
Terrell & Terrell, of San Antonio, for Appellee. 


—-—- -—-- Ge@-- —----- 


NATIONAL FIRE INS. CO. or Harrrorp, Conn., v5. 
HUMPHREY er at. (No. 7474.)* 


(Court of Civil Appeals of Texas. Galveston.) 


3. INSURANCE—PROOFS OF LOSS—EXAMINATION OF IN- 
SURED. 

Under Vernon’s Sayles’ Ann, Civ. St. 1914, art. 4884, providing that no 
action taken by the state fire marshal shall affect the rights of any 
policyholder or insurer respecting a loss by reason of any fire so 
investigated, nor shall the result of any such investigation be given 
in evidence upon the trial of any civil action upon such policy. an 
examination of insured under oath before the state fire marshal did 
not satisfy a provision of the policy requiring her to submit to ex- 
amination under oath by a person named by the insurance company. 


(For other cases; see Insurance, Dec. Dig. § 548.) 


4. INSURANCE— PROOFS OF LOSS—EXAMINATION OF IN- 
SURED. 

That insured furnished the insurance company with a sworn proof of 
loss and inventory to which the company made no objection, and in 
which it pointed out no defects, did not excuse insured’s failure to 
submit to examination as required by the policy, as doubtless one of 
the purposes of requiring such examination was to afford the insurer 
opportunity to contest the proofs of loss. 


(For other cases, see Insurance, Dec. Dig. $548.) 


; Appeal from District Court, Galveston County; Robt. G. Street, 
udge. 

Action by Julia C. Humphrey and husband against the National Fire 
Insurance Company of Hartford. Conn, From a judgment for plaintiff, 
defendant appeals, Reversed and remanded. 


Mart H. Royston, of Galveston, for Appellant. 
Marsene Johnson, Elmo Johnson, Roy Johnson, and Marsene Jokn- 
son, Jr., all of Galveston, for Appellees. 


* Decisison rendered, Dec. 21, 1917. 199 S. W. Rep. 865. 
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MOUNTAIN TIMBER CO. vs. LUMBER INS. CO. or 
New YorKk. (No. 13883.)* 


(Supreme Court of Washington.) 


2. INSURANCE—ACTION ON FIRE INSURANCE POLICY— 
PARTIES. 


In such case where the assignment was not an absolute sale, but was 
made as collateral security to an obligation due from the assignor 
to the assignee, the assignor retained such interest as was not neces- 
sary to satisfy the claim, and both the assignor and the assignees 
were proper parties in an action on the policy, and it was not im- 
proper to permit them to join in the action. 


(For other cases, see Insurance, Dec. Dig. § 624[5].) 


3. INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY—RISK. 

Under a fire insurance policy covering the stock of a lumber manufac- 
turning plant, and all materials and supplies used in “manufacturing, 
handling or shipping,” the same while contained in the insured’s 
buildings, spare materials not in actual use at the time of the fire, 
but kept in stock and used when needed. were covered by the policy, 
which did not refer solely to materials and supplies used only in 
connection with the stock. 


(For other cases, see Insurance, Dec. Dig. § 163[5].) 


4, INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY—EXTRINSIC EVIDENCE. 

Such words “manufacturing, handling and shipping” of the stock being 
of doubtful applieation, it was proper to resort to extrinsic evidence 
to ascertain the true meaning of the parties to the policy. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


5. INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY. 


Any ambiguity in the language of an insurance policy is to be construed 
in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—FIRE INSURANCE—AVERAGE DISTRIBUTION 
CLAUSE—CONSTRUCTION—“LOCATION.” 

Under a policy of insurance covering the stock of a lumber manufactur- 
turing plant, and all materials and supplies used in “manufacturing, 
the property in the different buildings or locations in the proportion 
that the value of each building and location should bear to the value 
of the property in all the buildings or locations at the time of the 
fire, each of the insured’s four buildings or places did not constitute 
a different location, but where they were all on its mill site con- 
stituted one location within the meaning of the policy. 

(For other cases, see Insurance, Dec, Dig. § 165.) 


(For other definifions, see Words and Phrases, First and Second Series, 
Location. 


7. INSURANCE—CONSTRUCTION OF CONTRACT. 
Contracts of insurance, unless the language is so plain as to otherwise 





* Decision rendered, Dec. 27, 1917. 169 Pac, Rep. 591. 
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forbid, must be construed reasonably and in accordance with the 
evident intent of the parties thereto. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Department 2. Appeal from Superior Court, Cowlitz County; William 
T. Darch, Judge. 

Action by the Mountain Timber Company against the Lumber In- 
surance Company of New York, with intervention by Merchants’ National 
Bank of Portland, Or., and another, assignees. Judgment for plaintiff 
and assignees, and defendant appeals. Affirmed, 


H. T. Granger, of Seattle, for Appellant. 
Edmund C. Strode, of Lincoln, Neb., Coy Burnett, of Portland, Or., 
and A. H. Imus, of Kalama, for "Respondent. 











Marine.) H’tf’d F. I. Co. vs. Olinger & Bruce, &. 


MARINE. 


COURT OF APPEALS OF ALABAMA. 


HARTFORD FIRE INS. CO. 
vs. 


OLLINGER & BRUCE DRY DOCK CO. (1 Div. 232.)* 


4. INSURANCE—AGENT’S AUTHORITY—LETTER. 


Where an inquiry addressed to defendant insurance company was replied 
to by persons which had held out as its general agent and assistant 
general agent, such persons presumably had authority to act for it. 


(For other cases. see Insurance, Dec. Dig, § 92.) 


5. INSURANCE—CONTRACT—AGENT’S AUTHORITY. 


Where an insurance contract was consummated, it is unnecessay to decide 
whether insurance agents were authorized to make the contract, or 
were a mere conduit through which negotiations were conducted. 


(For other cases, see Insurance, Dec. Dig. § 130[6].) 


6. INSURANCE—CONTRACTS—SUFFICIENCY OF EVIDENCE. 


Evidence held to establish a contract for insurance, although the insurance 
agents through whom the,.contract was made wired the insurer 
for a “binder.” 


(For other cases, see Insurance, Dec. Dig. § 237.) 


7. INSURANCE—CONTRACT—BREACH, 
Where the insurer renounces a contract to insure, the insured may accept 
the breach, terminate the contract, and sue for damages. 


(For other cases, see Insurance, Dec. -Dig. § 237.) 


8. INSURANCE — BREACH OF CONTRACT — MEASURE OF 
DAMAGES. 


Where contract to insure is breached Before a loss, and insured accepts 
the breach, the measure of damages is the difference between the 
cost of insuring elsewhere and the cost under the contract, provided 
the insured uses reasonable diligence in protecting himself from loss. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from law and Equity Court, Mobile County; Saffold Berney, 

‘udge. 
: Action by the Ollinger & Bruce Dry Dock Company against the 
Hartford Fire Insurance Company for damages for breach of contract for 
failure to insure plaintiff’s property. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

The contention of plaintiff was that they had made a contract with 
defendant through Norville Bros. to insure their property through the 
marine branch of the defendant company, and that they were ready. 
willing, and able, and, in fact, offered, to pay the premium demanded, 
but nevertheless the defendant failed and refused to issue the policy. 


* Decision rendered. Dec. 18, 1917. 77 S. Rep. 452. 
Vol. LI—19. 
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The special pleas set up: First, that the agreement entered into was be- 
tween plaintiff and one Norville, whose only authority. from defendant 
was a telegraphic authority to act in arranging for the issuance of a 
policy by defendant, and that said Norville had no authority to write 
policies or certificates on behalf of defendant in this state. Second, that 
the contract sued upon was an agreemnt as to a policy contract, and that 
said agreement was not plainly expressed in any policy issued thereon. 
Third, that the parties never definitely agreed on the period of time which 
was to be covered by said policy of insurance, Fourth, that it was 
agreed between said parties that the said policies should contain the 
provision that the amount of the insurance should be proportioned so 
that the hull, tackle, apparel, and furniture should be insured as one 
value, and the machinery, boilers, etc., and the things therewith con- 
nected should be insured as of another value, the aggregate value being 
$50,000; but the parties never did agree as to what proportion of said 
sum should go to the hull, tackle, etc, and what should go to the 
machinery, etc. Fifth, blanks as to the percentage were agreed to be 
filled out, but the parties never agreed as to what percentage should be 
filled in in the last two blank spaces. 


Harry Smith & Caffey, of Mobile, for Appellant. | 
Gregory L. Smith & Son, of Mobile, for Appellee. 


SAMFoRD, J. 

There are four propositions insisted upon by the appellant in 
brief :— 

“First. That the persons from whom it is claimed that Nor- 
ville Bros. obtained their authority had no power to confer such 
authority. 

“Second. No person in fact undertook to authorize Norville 
Bros. to enter into such a contract, but the only authority which 
any one undertook to confer upon Norville Bros. was that of 
brokers, wholly without authority to contract, but authorized on 
the contrary merely to find a customer, and put the customer in 
communication with the insurance company. 

“Third. Norville Bros. did not, in fact, undertake to enter into 
a verbal contract of insurance, but, on the contrary, merely un- 
dertook to act as brokers, with the understanding that any con- 
tract between the parties would be made directly between the 
appellant and the appellee in writing. 

“Fourth. In addition to these, each of the special pleas, setting 
up that some of the material terms of the contract had never 
been agreed upon were fully established by the undisputed testi- 
mony in the cause.’ 

[1-4] It cannot be questioned that the defendant company re- 
ceived the letters of Norville Bros. The undisputed fact that 
such letters were properly addressed and duly mailed to them 
raises that presumption. Corry vs. Sylvia Y. Cia., 192 Ala. 550, 
68 South. 895; Campbell vs. Woodstock Iron Works, 83 Ala. 
359, 3 South. 369, In addition to that, the fact that these letters 
were produced by the defendant upon the trial, with the date of 
their receipt stamped upon each letter, and in one instance the 
date when the letter was answerd, makes their receipt certain, 
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and the fact that the answers were signed by Vail and Timber- 
lake raises the presumption as to the genuineness of the signa- 
tures of the agents of the defendant. Corry vs. Sylvia ¥. Cia., 
supra. 

If the contentions of appellant’s counsel should prevail, it 
would break down the rule of presumptions arising from corre- 
spondence in due course, as applied to corporations. Corpora- 
tions can only act through agents, and the doctrine of presump- 
tions arising from correspondence has been built up on common 
sense and reason, nor is the rule without adjudicated authority. 
The receipt of a letter answering a letter addressed to another, 
and signed by one purporting to be the agent of the person ad- 
dressed, raises the presumption both of genuineness of the sig- 
hature and of the authority of the writer to bind the person 
addressed. Kinder vs. Pope, 106 Mo. App. 536, 80 S. W. 315; 
Gilliland & Gaffney vs. Southern Railway Co., 85 S. C. 26, 67 
S. E. 20, 27 L. R. A. (N. S.) 1106, 137 Am. St. Rep. 861; 
Norwegian Plow Co. vs. Munger, 52 Kan. 371, 35 Pac. 11; Arm- 
strong vs. Advance Thresher Co., 5 S. D. 12, 57 N. W. 1131; 
Scofield vs. Parlin et al., 61 Fed. 804, 10 C. C. A. 83; W. U. T. 
Co. vs. Rowell, 153 Ala. 314, 45 South. 73. The authorities cited 
in appellant’s brief are not in point. Vail and Timberlake were 
held out by the corporation in its printed letterheads as being 
the general agent and assistant general agent of the marine and 
transportation department of an insurance company doing a gen- 
eral fire and marine insurance business. The letters were an- 
swers to corresondence with reference to this particular kind of 
business, and a holding that, under circumstances such as are 
presented in the present case, the authority of agents acting for 
the corporation must be shown by resolutions of a board of di- 
rectors, as is contended by appellant’s counsel, can never be sus- 
tained. 

[5] The second contention of appellant “that no person in 
fact, undertook to authorize Norville Bros. to enter into such 
contract, but the only authority which any one undertook to con- 
fer upon Norville Bros. was that of brokers,” etc., is not ma- 
terial. This is not an action in which a contract with Norville 
Bros. is involved, It is not material whether Norville Bros. were 
authorized to make the contract, or were a mere conduit through 
which the communications betwee the parties passed, resulting 
in the meeting of the minds of the principals upon the same terms. 
The action in this case is based upon a contract between the appel- 
lant and the appellee, and the facts disclose a completed contract 
between the parties whereby the appellant agreed, for a certain 
stipulated sum, to insure the property of the appellee in the sum 
of $50,000 for a stipulated time, in accordance with terms agreed 
upon between the parties. The case of Minto vs. Moore, 1 Ala. 
App. 562, 55 South. 542, is therefore not in point. Under the 
facts in this case, it is unnecessary to differentiate between the 
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authority of a general broker and that of a specially authorized 
agent. 

[6] As to the third contention of appellant, that “Norville 
Bros. did not in fact undertake to enter into a verbal contract of 
insurance, but on the contrary merely undertook to act as brokers, 
with the understanding that any contract made between the parties 
would be made directly between the appellant and the appellee 
in writing,” it is shown by the evidence that through Norville 
Bros. a definite offer was made and accepted. The contract con- 
templated the issuance of a policy by the defendant, and the fact 
that Norville Bros. wired to the appellant for “binder” does not 
change the terms or affect the contract, which had already been 
made. This is abundantly sustained by the evidence. 

The fourth contention of the appellant that each of the special 
pleas, setting up that some of the material terms of the contract 
had never been agreed upon, were fully established by the undis- 
puted evidence in the cause, is not borne out by the testimony, 
as we have heretofore seen. The proposition was for a policy 
of insurance such as was already in existence, and was held by 
the appellee. A copy of this was furnished to the appellant, 
and the appellant furnished to the appellee a printed blank to be 
used in so far as it was applicable. These formed a part of the 
correspondence and negotiations, and, coupled with the testimony 
in the case, disclosed a proposition for the insuance of a policy, 
and an agreeemnt as to evéry material part thereof. The au- 
thorities cited in appellant’s brief state no new doctrine, but they 
do not apply to the facts in this case. 

[7,8] In a contract to insure, where the insurer renounces his 
contract, and declares that he will not be bound thereby, the in- 
sured may accept the breach, terminate the contract, and sue for 
such damages ds he has sustained, and where the breach occurs be- 
fore a loss takes place, and the breach is accepted by the insured, 
the measure of damages is the difference between the cost of the 
insurance obtained elsewhere and its cost under the contract, pro- 
vided the insured has used due diligence in protecting himself 
against loss. 

The foregoing disposes of all the errors insisted upon in ap- 
pellant’s brief. We find no error in the record, and the judgment 
of the lower court is affirmed. 

Affirmed. 
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ACCIDENT AND HEALTH. 
COURT OF APPEALS OF KENTUCKY. 





INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N 
vs. 
DUNN. 


This case, which appeared on page 61 of the January issue 
of the “Insurance Law Journal,” at the end of the text indi- 
cates that the judgment was reversed and new trial granted, 
whereas the statement of the case following the syllabus and 
preceding the text indicates that there was judgment for the 
plaintiff and the defendant appealed, and that the judgment 
was affirmed. This latter is correct. 

How it came about that the opinion was erroneous we are 
unable to explain, but the attorney for the defendant advises 
us definitely that the judgment for the plaintiff was affirmed. 
—([Editor. 


HOG --- 


SUPREME COURT OF ILLINOIS. 





HIGGINS 
vs. 


MIDLAND CASUALTY CO. (No, 11636.)* 


1. INSURANCE--ACCIDENT POLICY—NOTICE OF ACCIDENT. 

Whether a written notice of plaintiff’s sunstroke was given to defendant 
accident insurance company as soon as possible, as required by the 
policy, held a jury question when given a year later, but within ten 
days after plaintiff’s wife was appointed his conservator. 

(For other cases, see Insurance, Dec. Dig, § 668[14].) 


2. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION. 


An accident insurance policy will be liberally construed in insured’s 
favor. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—ACCIDENT POLICY—SUFFICIENCY OF EVI- 
DENCE. 

In action on an accident policy, testimony of physicians that plaintiff was 
absolutely helpless for some time, that he had to be directed by 
another policeman associated with him, etc., held to make plaintiff's 
ability to perform his duties a jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


* Decision rendered, Dec. 19, 1917. 118 N. E. Rep. 11. 
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4. INSURANCE — ACCIDENT POLICY — SUNSTROKE — “AC- 
CIDENTAL MEANS.” 


Sunstroke of a traffic policeman while performing his duties in the 
usual way, held within a policy insuring against bodily injuries sus- 
tained solely through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means. ) 


Appeal from Appellate Court, Second District, on Appeal from Circuit 
Court, Winnebago County; Arthur H. Frost, Judge. 


Suit by Clarence E. Higgins, by his conservator, against the Mid- 
land Casualty Company. Judgment for defendant was affirmed by the 
Appellate Court, and a certificate of importance granted, and plaintiff 
appeals. Reversed and remanded. 


B, Jay Knight and Karl J, Mohr, both of Rockford (Roy F. Hall, 
of Rockford, of counsel), for Appellant. 

R. K. Welsh, of Rockford, and Cleland, Lee & Phelps, of Chicago 
(McKenzie Cleland, of Chicago, of counsel), for Appellee. 


Carter, C. J. 

This is a suit in assumpsit brought in the circuit court of Win- 
nebago County for appellant, Clarence E. Higgins, by Grace Hig- 
gins, his conservator, against appellee, the Midland Casualty Com- 
pany, to recover a weekly indemnity under the provisions of an 
accident insurance policy issued to the appellant by appellee June 
20, 1912. A verdict was directed in favor of appellee, and judg- 
ment entered thereon. On appeal to the Appellate Court that 
judgment was affirmed, and a certificate of importance was 
granted, whereupon this appeal was taken. 


The accident upon which the recovery was sought was alleged 
as a sunstroke suffered by appellant on June 4, 1913. The evi- 
dence showed that he (Higgins) was and had been for months, a 
traffic policeman in the city of Rockford, Ill.; that on the day in 
question he was stationed at the corner of Main and State streets, 
in that city, and in the usual and customary way was performing 
his duties as policeman, regulating the street traffic, at the time of 
the sunstroke ; that he was a man of temperate habits and in good 
health. It is conceded that on the day in question he was employed 
as a policeman on the streets of Rockford; that it was a very 
warm day, and that by 4:30 p. m. he had been standing in the 
center of the street intersection for some time; that when the 
sunstroke occurred he was compelled to leave his employment and 
go to his home; that shortly thereafter he was confined to his 
bed, and later was taken to a hospital in said city. The evidence 
tends to show that as a result of the accident he suffered a com- 
plete physical and mental breakdown, from which he has never 
recovered. 


It is conceded that the policy was in full force and effect at the 
time of the sunstroke. The policy provides, among other things, 
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that appellant was insured “against bodily injury (herein called 
such injury), sustained solely through accidental means.” The 
policy further provided in a clause known as “Special Indemnities, 
Section D,” as follows :— 


“Blood poisoning, sunstroke, feezing, hydrophobia, asphyxia- 
tion, unprovoked assaults, and choking by swallowing, as the re- 
sult of such injury, shall be deemed to be included in said term 
‘such injury.’ ” 

[1] The chief question in dispute is whether the sunstroke was 
the result of “accidental means,” as that term is used in the policy. 
Counsel for appellee insist that if the insured suffered the sun- 
stroke when and while he was doing just what he intended to 
do and in the way he intended, such sunstroke is not sustained 
through accidental means. The authorities are not in harmony 
on this question. The principle involved has never been before 
this court for consideration or decision. The first and perhaps 
the leading decision relied upon by counsel for appellee is that of 
Sinclair vs. Maritime Passengers’ Assurance Co., 3 Ell. & Ell. 478. 
It was there said that a sunstroke is a disease, and that a disease 
“produced by the action of a known cause cannot be considered 
as accidental.” That case was decided in England in 1861 under 
an accident insurance policy providing for indemnity in the event 
of “personal injury from or by reason of or in consequence of 
any accident,” etc. There was no reference in that policy, so far 
as we can ascertain from a reading of the case, to a sunstroke, 
either as a diseasé or as an accident. Similar to that case is 
Dozier vs. Fidelity & Casualty Co. (C. C.) 46 Fed. 446, 13 L. R. 
A. 114. Perhaps as the result of those decisions a clause in more 
recent years has been added to accident insurance policies such 
as the one above quoted, which includes sunstroke as caused by 
accidental means. In those cases it was considered that sunstroke 
could not ordinarily be held to be an accident; that the death of 
a sailor, if he suffered a sunstroke from the effects of ordinary 
exposure to the elements while in the line of his duty, could not 
be held to be caused by accident, but if by shipwreck or other 
disaster the sailor was compelled to quit the ship and take to the 
sea in a lifeboat and remained exposed to the heat of the sun 
in such manner as to cause his death, then his death might prop- 
erly be held to be the result of an accident. That is the argument 
of counsel for appellee in this case. To the same effect appear 
to be the decisions in Semancik vs. Continental Casualty Co., 56 
Pa. Super. Ct. 392, Elsey vs. Fidelity & Casualty Co. (Ind. App.) 
109 N. E. 413, and Gallagher vs. Fidelity & Casualty Co., 163 
App. Div. 556, 148 N. Y. Supp. 1016. All of these cases were 
decided by intermediate courts of review, and not by courts of 
final jurisdiction. If the reasoning in these cases-should be fol- 
lowed, there can be no question but that the judgment of the 
Appellate Court should be sustained by this court, but there are. 





292 Insurance Law Journal, Vol. 51. —[Mar., 1918 


decisions in other jurisdictions which hold that sunstroke caused 
by the sun’s rays, happening under circumstances similar to those 
surrounding this sunstroke, should be held, under this policy, an 
accident. Bryant vs. Continental Casualty Co., 107 Tex. 582, 182 
S. W. 673, L. R. A. 1915E, 945; Railway Officials vs. Johnson, 
109 Ky. 261, 58 S. W. 694, 52 L. R. A. 401, 95 Am. St. Rep. 370. 
See, also, Lovelace vs. Travelers’ Protective Ass’n, 126 Mo. 104, 
28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638; Hutchcraft’s 
Ex’r vs. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. 
Rep. 484. The opinion in Bryant vs. Continental Casualty Co., 
supra, contains a most illuminating discussion on this question, 
reviewing and distinguishing practically all the authorities relied 
upon by the appellee. In that case it was held that death by sun- 
stroke, under circumstances similar to those here under con- 
sideration, was as clearly an accident as was death by a stroke of 
lightning. 

If the death of an insured person by sunstroke was due to 
accidental means, the law implies that his death was due to vio- 
lent and external means. Paul vs. Travelers’ Ins. Co., 112 N. 
Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; Healey 
vs. Mutual Accident Ass’n, 133 Ill, 556, 25 N. E. 52,9 L. R. A. 
371, 23 Am. St. Rep. 637. This court has recently had occasion 
to consider and decide the meaning of the term “accidental 
means,” as used in accident insurance policies, in Hutton vs. 
States Accident Ins. Co., 267 Ill. 267, 270, 108 N. E. 296 (L. R. 
A. 1915E, 127, Ann. Cas. 1916C, 577), and there stated :— 


“An effect which is the natural and probable consequence of an 
act or course of action cannot be said to be produced by accidental 
means.” 


This court there reviewed several cases as illustrating what was 
meant by accidental means and what would be considered the 
natural and probable consequence of an act or course of action 
under certain conditions. Other cases illustrating this same point 
are referred to at some length in the note to this case in Ann. 
Cas. 1916C, 579. 


Doubtless a leading case on the question of accidental means 
and recovery under an accident insurance policy is that of the 
United States Mutual Accident Ass’n vs. Barry, 131 U. S. 100, 
9 Sup. Ct. 755, 33 L. Ed. 60. That case is cited in most of those 
referred to by counsel on either side of this case, and the reason- 
ing in the decision of the Federal Supreme Court in that case is 
relied on by both counsel in this case to sustain their respective 
positions. The injured man in that case was a physician thirty 
years of age at the time of his death. Before that time he was 
strong and robust, weighing from 160 to 175 pounds. With two 
other physicians he visited a patient who lived in a house behind 
a drug store. On coming out of the house they were on a plat- 
form which was four or five feet from the ground, and if they 
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got off from the platform it was but a short distance to the back 
part of the drug store, where they desired to go. The other two 
physicians jumped from the platform and alighted all right, but 
Dr. Barry jumped after them, and his companies testified that he 
came down so heavily that it attracted their attention; that it 
sounded as if he struck on his heels instead of on his toes. The 
evidence showed that as a result of this jump he suffered an injury 
of the duodenum, was taken sick immediately, and died from the 
result of the injury within a few days. The court, in discussing 
the question, said (131 U. S. 121, 9 Sup. Ct. 762, 33 L. Ed. 60.) :— 


“The two companions of the deceased jumped from the same 
platform, and the same time and place, and alighted safely. It 
must be presumed not only that the deceased intended to alight 
safely, but thought that he would. The jury were, on all the evi- 
dence, at liberty to say that it was an accident that he did not. The 
court properly instructed them that the jumping off the platform 
was the means by which the injury, if any was sustained, was 
caused ; that the question was, whether there was anything ac- 
cidental, unforeseen, involuntary, unexpected, in the act of 
jumping, from the time the deceased left the platform until he 
alighted on the ground; that the term ‘accidental’ was used in the 
policy in its ordinary, popular sense, as meaning ‘happening by 
chance; unexpectedly taking place; not according to the usual 
course of things; or not as expected; that if a result is such as 
follows from ordinary means, voluntarily employed, in a not un- 
usual or unexpected way, it cannot be called a result effected by 
accidental means ; but that if, in the act which precedes the injury, 
something unforeseen, unexpected, unusual occurs which produces 
the injury, then the injury has resulted through accidental means.” 


A recovery was had on the trial of that case, and that finding 
and judgment were sustained by the decision of the Supreme 
Court, it being held that the jump, although voluntarily and in- 
tentionally taken, was the means of the injury. It seems to us 
clear that this decision is in conflict with the argument of 
counsel for the appellee that if the insured suffered sun- 
stroke when and while he was doing just what he intended 
to do and in the way he intended to do it, such sunstroke 
on page 594, 182 S. W. on page 678, L R. A. 1916E, 945 :— 

“The proper and true test, in all instances of voluntary action, 
is that defined in the Barry Case. If in the act which precedes 
the injury, though an intentional act, something unforeseen, un- 
expected and unusual occurs, which produces the injury, it is 
accidentally caused.” 

In some of the decisions relied on by counsel for appellee, 
notably, that of Semancik vs, Continental Casualty Co., supra, 
which is the main case relied upon by the Appellate Court to 
sustain its judgment, it is reasoned that a recovery could only 
be had for an injury under this sort of policy by the determination 
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of the courts that a sunstroke “was purely accidental and not a 
disease.” This reasoning entirely overlooks the vital fact that in 
this policy, as in those there considered, a sunstroke was insured 
against, not as a disease, but as an injury. It is earnestly insisted 
that if the sunstroke which brought about the injury of Higgins is 
held to have been an accident, it would, in effect, be to hold that 
every sunstroke suffered is an accident, and that therefore the 
wording of the policy, “sustained solely through accidental means,” 
would be denied any force or meaning as bearing on this question. 
This conclusion does not follow. In Continental Casualty Co. vs. 
Johnson, 74 Kan. 129, 85 Pac. 545,6 L. R. A. (N. S.) 609, 118 
Am. St. Rep. 308, 10 Ann. Cas. 851, it was held that a sunstroke 
might be caused by artificial heat as well by the heat of the sun, 
and that the term “sunstroke” should have that meaning in an acci- 
dent policy, in the absence of any wording that would necessarily 
require a contrary conclusion, It is obvious that if a sunstroke may 
be caused by artificial heat—something which is brought about and 
controlled by human agency—such a sunstroke effected by such 
means may occur under such conditions as not to be an accident, 
but purely by means of an agency employed voluntarily in the 
ordinary way. Numerous illustrations have been given by oppos- 
ing counsel as to what should be held to be an acccident, and many 
illustrations are referred to in the various cases already cited. 
Counsel for appellee in their brief state :— 

“If a man should walk into a room where he knew the 
temperature was 200 degrees Fahrenheit, believing that he would 
be able to withstand such heat, and should unexpectadly die from 
his voluntary act accomplished as intended, there would be 
liability. Again, if a man should voluntarily walk out in the 
blazing heat of the sun and go about his business in the way 
intended without being obliged to incur such exposure by reason 
of the happening of some fortuitous event, and should suffer an 
unexpected sunstroke, then such sunstroke would unquestionably 
be considered as accidental because unexpected, and there would 
be liability under a policy similar to that construed in the Bur- 
roughs Case, 69 Pa. 43, 8 Am. Rep. 212.” 


It seems to us, under the reasoning of this court in Hutton vs. 
States Accident Ins. Co., supra, and the cases there considered, 
that the results in the above illustrations of counsel should be 
construed as the natural and probable consequence of the acts 
in question, and therefore could not be said to be produced by 
accidental means, while by the same line of reasoning Higgins’ 
sunstroke in this case would not be considered the natural and 
probable consequence of his course of action in the line of his 
duty in controlling traffic at the street intersection. Had the 
proof shown that the temperature on that day was 130 degrees 
on the street in question, and he had been attending to his duties 
bareheaded, then it might well be argued that the sunstroke was 
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the natural and probable result of his action, and not produced 
by accidental means. In Lovelace vs. Travelers’ Protective Ass’n, 
supra, cited with approval in Hutton vs. States Accident Ins. Co., 
supra, the insured attempted to eject a man who was drunk and 
boisterous from the office of a hotel. In doing this he used no 
other means than his hands, and while making the attempt the 
other drew a pistol and shot him, causing his death. The court 
there held that the death of Lovelace was an accident and not a 
risk voluntarily assumed, inasmuch as he had made the attempt 
to eject the other by force from the office of the hotel without 
knowing that the other was armed. Did Higgins, in this case, 
have any reason to assume that the natural and probable 
consequence of his acts along the line of his duties in controlling 
the traffic at the street intersection would be a sunstroke? Plainly 
not. The briefs show that the place where this sunstroke o.curred 
is a busy street intersection, and we have a right to assume from 
the evidence that many other people were passing back and forth 
in the line of their regular duties across this street intersection 
on that day, and that no other people so passing back and forth 
were stricken because of the heat. It would seem to require no 
argument, therefore, to conclude that from Higgins’ duties at the 
intersection in question, although they were intentional and 
voluntary, a sunstroke would not be considered the natural and 
probable consequence of his course of action. As was said in 
Bryant vs. Continental Casualty Co., supra (107 Tex. 591, 182 S. 
W. 677, L. R. A. 1916E, 945) +— 

A sunstroke befell him “without any human agency; and in 
the sudden, unexpected and unusual way in which he was affected 
by the heat as its cause, it had all the elements of an accident in 
its occurrence and result.” 


[2] It is well settled, as a general rule, that a policy of accident 
insurance is to be liberally construed in favor of the insured, and 
in case there is any ambiguity in the policy the rule is that all 
porvisions, conditions, or exceptions which in any way tend to 
limit or defeat liability thereunder should be construed most 
favorably to the insured. 1 Corpus Juris, 414. This being so, 
we think the trial court erred in directing a verdict for the 
defendant, and the Appellate Court also erred in affirming that 
judgment. 

[3] The policy in question also provided for weekly indemnities 
“if such injury shall from the date of the accident render the in- 
sured continuously unable to perform any of his business duties,” 
and it is argued by counsel for appellee that the evidence shows 
that the plaintiff was not rendered continously unable to perform 
any of his business duties. From the evidence in the record we 
cannot agree with this contention. We think it is clear that he 
attempted to perform his duties after the sunstroke, but was un- 
able to do so; that he could not keep his mind on the work, could 
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not remember where he was, and had to be directed by a brother 
officer who was associated with him. Physicians also testified 
that he was absolutely helpless for some time after the accident, 
that his condition showed mental lapses, and that he was unable 
to answer questions. From this evidence it appears that the in- 
sured was unable to perform his duties, or at least there was 
enough evidence to make that question one of fact, to be passed 
upon by the jury. ; 

[4] It is further insisted that there can be no recovery in this 
case because the written notice of the accident was not given until 
more than a year after the accident. The wife, Mrs. Higgins, 
was not appointed conservator until June 20, 1914, and within ten 
days of her appointment she gave notice of such accident and 
resulting disability to the company. The policy states that :— 

“Written notice of accident, together with full particulars there- 
of, on account of which a claim may be made hereunder, must be 
given to the company at its home office in Chicago, IIl., by the 
injured, the beneficiary or a legal representative as soon as 
possible after the accident.” 

We think it was a question for the jury as to whether or not the 
notice was given within a reasonable time, taking into considera- 
tion all the facts and circumstances shown by the evidence, and 
that the court was not justified on this ground, as stated by the 
record, to direct a verdict by the jury upon this question. 

The judgment of the Appellate and circuit courts will therefore 
be reversed, and the cause remanded for futher proceedings in 
harmony with the views herein expressed. 

Reversed and remanded. 


—————_-$o@--—_-_ ——- 


SUPREME COURT OF MINNESOTA. 


McKAY 





vs. 


MINNESOTA COMMERCIAL MEN’S ASS’N. (No. 20647.)* 


1. INSURANCE—TRIAL—REFUSAL OF REQUESTED INSTRUC- 
TION—FRATERNAL BENEFICIARY INSURANCE—TOTAL 
DISABILITY—QUESTION FOR JURY. 

Plaintiff, a traveling salesman, was injured in a railway collision. The 
fact that he continued his journey and two days later made another 
journey, did not establish as a matter of law that his disability to 
follow his vocation was not total at the time of the accident, and 


* Decision rendered, Jan. 11, 1918. 165 N. W. Rep. 1061. Syllabus by 
the Court. 
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instructions to that effect were properly refused. An instruction 
which was sufficiently covered by the general charge was also properly 
refused. 


(For other cases, see Insurance, Dec. Dig. §§ 668[12]; 260[1].) 


2. INSURANCE—ACCIDENT INSURANCE—EVIDENCE. 


Receiving the proofs of claim in evidence “for all the purposes for which 
they are properly admissible” was not error. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from District Court. Hennepin County; Daniel Fish, Judge. 

Action by Vernard W. McKay against the Minnesota Commercial 
Men’s Association. Judgment for plaintiff, motion for judgment in 
plaintiff's favor for only “the amount tendered, and motion for new 
trial denied. and defendant appeals, Order affirmed. 


Rieke & Hamrum, of Minneapolis, for Appellant. 
G. A. Will. of Minneapolis, for Respondent. 
Taytor, C. 

Plaintiff, a traveling salesman, resided in the city of Minne- 
apolis, but traveled in the state of Iowa, and while in that state 
made his headquarters at Cresco. He carried accident insurance 
in defendant association. On the evening of July 29, 1915, while 
on his wav to his home at Minneapolis, the train on which he was 
riding collided with a freight train, and he sustained an injury to 
his head. He continued his journey and arrived at his home in 
the afternoon of the following day, Friday, July 30th. He re- 
mained at home until Sunday evening suffering a severe pain in 
his head which his wife vainly tried to alleviate by applying cold 
cloths. On Sunday evening he insisted on going out on his trip 
and took the train for Blockton, Iowa, where he arrived about 
noon on Monday. On reaching Blockton his condition was such 
that instead of attemping to do any business, he immediately went 
to bed at the hotel where he remainded until Wednesday, when 
he was assisted to the train and went to Cresco and consulted a 
physician. He was treated by the physician on that day, and on 
the next day, by advice of the physician, he went to a hospital 
and had an X-ray photograph made, After an examination of 
the X-ray, he was informed that he would be laid up a long time 
and returned home. On reaching home, he called Dr. Hedback, 
under whose care he remained until the following March. In 
September, at the request of his employers, he went to Council 
Bluffs, but reached there in such a condition that he immediately 
went to bed where he remained until his wife came and brought 
him home. He was not able to resume his duties until March, 
1916. He brought suit upon the contract of insurance. The 
contract provided for an indemnity of $50 per week for a period 
not exceeding twenty-six weeks for a total disability resulting 
from an injury sustained while riding as a passenger on a 
passanger train and caused by an accident to such train. Plaintiff 
sought to recover under this provision. The contract further 
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provided that in case of accidental injury, “which at the time of 
happening does not immediately cause total disability, but which 
shall result in total disability at a date later than the happening 
thereof * * * then and in all such cases, there shall be paid such 
members for and during the time of total disability, a weekly 
benefit of $12.50 for 12 consecutive weeks.” In its answer 
defendant admitted the contract of insurance; but asserted that 
plaintiff’s total disability was not immediate, and that he was 
only entitled to $12.50 per week for 12 weeks, or $150 in all, and 
tendered judgment for that amount. The principal controversy 
at the trial was whether total disability dated from the time of 
the accident or from a later time. The trial resulted in a verdict 
of $1,164 for plaintiff. Defendant made a motion for judgment 
in plaintiff's favor for only the amount tendered, or for a new 
trial, and appealed from an order denying the motion. 

[1] Defendant insists that because plaintiff continued his 
journey to his home, and thereafter went by rail to-Blockton and 
from there to Cresco, his period of total disability did not begin 
until he reached Cresco, although he had been unable to perform 
any of the duties of his vocation other than to ride upon the train, 
By riding upon the train and being compelled to take to his bed 
in consequence of doing so, he accomplished - nothing in 
furtherance of business. The jury found that his total disability 
dated from the time of the accident, and we find ample evidence 
to sustain that finding. - 

Defendant presented three requests for instructions. The first 
and second were incorrect and properly refused. The first be- 
cause it stated as a matter of law that the disability was neither 
immediate nor total; the second because it implied that the fact 
that plaintiff continued his journey to his home and was able to 
travel upon the railroad established that his disability was not 
total at the time of the accident. The third was in the language 
of the by-law to the effect that if the injury did not immediately 
‘cause total disability but resulted in total disability later, the 
amount of the recovery was $12.50 per week for not more than 
twelve consecutive weeks. While this instruction was proper 
enough, the point covered by it was clearly and fairly submitted 
to the jury in the general charge and that was sufficient. 

[2] Plaintiff offered in evidence the proofs of claim which he 
had filed with defendant and which were made out on blanks 
furnished by defendant. Defendant inquired :— 

“Will they be received only for that purpose (to prove the 
filing of the proofs of claim), or for the purpose of the contents 
that they show?” To which the court replied, “They will be 
received for all the purposes for which they are properly ad- 
missible.” 

Defendant assigns this as error but we think the assignment 
not well taken. Their contents were admissible for the purpose 
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of showing whether the proofs were such as were required by 
the by-laws. 

[3, 4] Defendant offered in evidence an assignment from plain- 
tiff to H. H. Wadsworth of any and all sums that should become 
due plaintiff as the proceeds of this litigation executed pendente 
lite, and urges that the ruling excluding it was error. The answer 
raised no issue as to plaintiff’s right to recover whatever amount 
should be found to be due under the contract, but on the con- 
trary tendered him judgment for $150 admitted to be due. 

Defendant made no application to file a supplemental answer 
until it offered the assignment in evidence at the trial, and wheth- 
er permission to do'so should be granted at that time was dis- 
cretionary with the trial court. Brown vs. Kohout, 61 Minn. 113, 
63 N. W. 248. The assignment, even if it_had transferred the 
cause of action instead of transferring whatever sum should be 
recovered in the action, would not have barred the continuance 
of the action in the name of plaintiff. G .S. 1913.-§ 7685. But the 
assignment, being only of the proceeds of the litigation, apparently 
contemplated that plaintiff should continue the litigation to a 
final judgment. Furthermore where a plaintiff’s rights as be- 
tween himself and his assignee pendente lite will be affected or 
determined by the outcome of the suit, he has a sufficient interest 
therein to entitle him to continue its prosecution as plaintiff. 
Walker vs. Sanders, 103 Minn. 124, 114 N. W. 649, 123 Am. St. 
Rep. 276. The amount of the payment to Wadsworth depended 
upon the outcome of the litigation and the ruling was not error. 

[5] Defendant also complains of various rulings made during 
the trial. 

Dr. Hedback testified to plaintiff’s condition from August 9th 
until the following March, and that he knew that plaintiff was 
a traveling salesman whose duties required him to travel from 
place to place selling his wares. The doctor was then asked, 


“From your examination of him and your knowledge of the 
case, would you say that he was capable of performing his duties 
as a salesman during the time you examined him?” 

Thereupon the following took place :— 


Mr. Rieke: “That is objected to as irrelevant, incompetent, 
immaterial—the witness has not shown himself qualified to testify 
as to this plaintiff performing his duties; no foundation laid.” 
The Court: “What more would be needed? Is it necessary that 
he serve an apprenticeship at the business in order to give an 
opinion as to his capacity?” Mr. Rieke: “Does it follow, your 
Honor, that this witness a physician, knows what the duties are 
of plaintiff in conducting his business? It strikes me—and I am 
making it in good faith—that there is no foundation laid; the 
witness ,has not shown himself qualified to testify.” The Court: 
“He may answer.” 


We have given this colloquy in full because defendant makes 
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it the basis of its complaint concerning the rulings. The doctor 
was asked his opinion as an expert. It was competent for him to 
state whether in his opinion plaintiff was capable of engaging in 
physical and mental exertion, and, if so, to what extent. The 
question asked may not have been technically accurate in that 
it did not confine the doctor to a statement of his opinion as ~ 
to the extent to which plaintiff could properly engage 
in physical and mental labor. The objection was not put 
upon this ground, but even if it had been, we could not reserve 
for a mere technical error which was clearly without prejudice. 
Defendant does not complain of the ruling so much as of the re- 
H mark accompanying it. While the remark was unnecessary, we 
think defendant is inclined to magnify its importance, and that 
it was without substantial prejudice to defendant’s right. Defen- 
dant contrasts this ruling and remark with a ruling and remark 
made on the following day and seeks to infer prejudice therefrom. 
On the following day defendant called an expert and after recit- 
ing the various trips made by plaintiff asked the expert whether 
in his opinion plaintiff was totally disabled immediately after the 
injury. The ruling excluding the question was clearly right for 
the question, even if otherwise premissible, omitted the very 
important element of plaintiff’s condition during and at the 
termination of these trips as shown by the evidence. And we 
find nothing prejudicial in the remark of the court to the effect 
that the physicians could inform the jury as to what they found 
and what the consequences were likely to be but could not be 
allowed to decide the issue as to disability. 

Defendant also complains of the charge of the court, not as in- 
correctly stating the rules of law, but as tending to bias the jury 
against defendant. The charge was somewhat argumentative, 
but the material questions were all submitted to the jury for de- 
termination, and we think defendant has no substantial ground 
for complaint. 

Defendant has raised several other questions, none of which 
have been overlooked, but which require no special mention. 

Order affirmed. 
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SUPREME COURT OF MISSOURI. 


Division No. 2. 







LAMPORT et AL. 
vs. 
7ETNA LIFE INS. CO. (No. 18535.)* 


2. INSURANCE—ACCIDENT POLICY—PLEADING. 
Where a policy insured against accidental injuries for a certain sum, 


199 S. W. Rep. 1020. 







* Decision rendered, Jan. 5, 1918. 
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and twice such amount if the injury occurred on a public conveyance, 
a petition seeking damages in the larger sum authorizes a recovery 
for the smaller amount. 


(For other cases, see Insurance, Dec. Dig. § 645[5].) 
4. INSURANCE—ACCIDENT POLICY—BURDEN OF PROOF. 


In an action on a policy insuring against injury by accidental means, 
plaintiff has burden throughout the case of establishing the accidental 
character of the injury. 

(For other cases. see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—ACCIDENT POLICY—PROOF. 


In a damage action on an accident policy, defendant insurer need not 
prove that plaintiff intentionally maimed himself beyond a reasonable 
doubt, although such maiming constituted a criminal act. 


(For other cases, see Insurance, Dec, Dig. § 665[5].) 


Appeal from Circuit Court. Jackson County; Harris Robinson, Judge. 

Action by Edward J. Lamport and the Commerce Trust Company 
against the Aftna Life Insurance Company. Judgment for defendant, 
and plaintiffs appeal. Reversed and remanded. 

This is an action brought by plaintiffs against defendant, upon an 
accident insurance policy issued by defendant to plaintiff Lamport, for 
the alleged accidental loss by the latter of his left hand. Upon a trial 
of the issues herein, verdict and judgment went in favor of defendant. 
whereupon plaintiffs, after the usual motions, have appealed. 

The case is here upon a short abstract wherein reference is made 
to the evidence adduced upon the trial only in general terms; that is to 
say, that the testimony adduced tended to prove certain stated issues. 
Nothing is relied on for reversal which turns in any wisé upon the 
sufficiency of the evidence. or upon the_ admissibility of any portion 
thereof. The points relied on for reversal having reference solely to 
certain alleged misconduct of the trial judge, to his alleged giving of an 
oral instruction to the jury, and to the giving and refusing upon the 
trial of certain instructions asked by defendant and plaintiffs respectively. 


The petition of plaintiffs seems to be conventional, and since no 
attack of any sort was made upon it, we need not take up space in stating 
its contents or substance. After the original petition herein was filed, 
plaintiff Commerce Trust Company, averring that it was interested in 
plaintiff Lamport’s cause of action, for that it had loaned him .money, 
taking in security therefor the identical policy of insurance sued on, 
was by an amended petition filed in the cause made a party plaintiff. 
If we shall have cause to refer to said Commerce Trust Company, we 
shall refer to it by name; if we shall use the plural of the word plaintiff, 
we shall intend thereby to refer to both plaintiffs, but for convenience 
we shall designate plaintiff Lamport by the word “assured.” The amended 
petition of plaintiffs contains two counts; the first averring that the 
casualty to assured occurred while he was a passenger upon a public 
conveyance, to wit, a street car, and prayed damages in accordance with 
that situation, and the terms of the policy, in the sum of $10,000, plus 
interest and attorney's fees. The second count, while averring the fact 
that assured was at the moment of the casualty a passenger upon a public 
conveyance, yet prays for what is called in the policy “single indemnity,” 
which applies to the loss of either hand of the assured at or above the 
wrist by any accidental means whatever. In said second count plaintiffs 
prayed for the sum only of $5,000, the amount of said single indemnity, 
likewise, plus certain interest and attorney’s fees. 


The answer of defendant was unique, in that it admitted the is- 
suance of the policy in question; admitted the loss of assured’s left hand 
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at or above the wrist, but averred that said loss was not occasioned by 
any accident whatever, but that it was the result of assured’s having 
intentionally (and with the view to work a fraud upon defendant) 
thrust his hand under the wheel of the street car in question while the 
latter was in motion. Other breaches of alleged warranties are set 
out in the answer, but none of them concerns us here, so far as the 
contentions urged upon this appeal are involved. 

There was heretofore pending in this court a seemingly identical 
action in all respects between the plaintiffs herein and another accident 
insurance company, wherein (we go outside of the record to say) the 
facts, issues, and circumstances -were in every respect similar to those 
involved in the instant case. Lamport vs. General Accident Fire & Life 
Assurance Corporation, 197 S. W. 95 (not yet officially reported). So 
far, then, as may concern the evidentiary facts. which are not before 
us and which we do not find it necessary to this case to discuss, the 
curious may read those facts in the case above mentioned. As the 
case turns upon certain alleged misconduct of the court, and upon the 
giving and refusal of instructions, and upon the manner in which an 
alleged instruction was given, we have deemed it best to set forth the 
facts touching the errors complained of in connection with our discussion 
of the case. 

Martin J. O’Donnell, James E. Goodrich, and B, C. Howard, all of 
Kansas City, for Appellants. 

J. C. Rosenberger and Rollin E. Talbert, both of Kansas City, for 
Respondent. 


Faris, J. (after stating the facts as above). 

I. Many grounds are urged for the reversal of this case. These 
we shall consider in their order as presented in the briefs, since 
too much. space would be necessary to restate them here. After 
the evidence and the arguments of counsel had beeen completed, 
and after the jury had been for some two hours or more on a 
Saturday afternoon deliberating upon their verdict, the learned 
trial judge sent the sheriff to the jury room to inquire whether 
the status of their deliberations was such as to make advisable 
the excusing of them till Monday. The jury through the sheriff 
advised the trial judge that they desired to see him about the 
matters inquired about. Thereupon, and in order to avoid the 
trouble of having the jury brought into the courtroom. the judge 
went with the sheriff to the jury room. The matters and things 
which thereupon transpired are thus stated by the learned trial 
judge :— 

“And told the jury that he had no desire to hasten their delibera- 
tions; that he merely wished to know if there was a possibility 
of their being able to agree upon a verdict within a half hour or 
so; that if there was he would wait on them. If there was not, 
they would be excused until the following Monday morning, then 
to return and further consider their verdict ; that he was informed 
that they thought they could agree upon a verdict within five or 
six minutes; that he then said to them not to hurry about it, to 
take three-quarters of an hour if they liked; that he would wait 
about that length of time for them; that one of the jurors said to 
the judge that he did not understand one of the instructions; that 
the judge advised him that he could not explain verbally to him 
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the instructions. He then said something about a question of 
whether plaintiff had been a passenger was: not clear to him, and 
thereupon the judge told him that there were only two issues in 
the case, whether or not plaintiff Lamport iritentionally cut off 
his hand, and whether or not he was at the time a passenger, and 
that their verdict must be for the whole amount prayed for in the 
instructions or nothing; that, in the opinion of the court, all the 
issues were fully covered by the instructions, and that all the 
instructions should be taken together, and that if-he would read 
them all his perplexity about the one would, doubtless, clear up. 
The judge had no knowledge whatever of how the jury stood at 
that time, and in his recollection the verdict was reached within 
twenty or thirty minutes after said time.” 


This action of the court nisi is made the basis of plaintiff’s con- 
tention that the court erred: (a) In visiting the jury room; (b) 
in participating in the deliberations of the jury; (c) in orally 
instructing the jury as to the issues in the case; and (d) in 
stating incorrectly the law of the case in such oral instruction. 
Against the hurtfulness of the court’s action—seemingly otherwise 
conceded to be error—defendant insists: (1) That one Hill was 
of counsel for plaintiffs, and that the latter knew of the court’s 
action, but stood by without objecting or excepting thereto till the 
adverse verdict came in; and (2) that the instruction given by 
the court to the jury was a correct exposition of the law, therefore 
plaintiffs were not so far hurt by it as to be now permitted after 
verdict to object to it as reversible error. Glenn vs. Hunt, 120 
Mo. loc. cit. 343, 25 S. W. 181. 

[1,2] We need take up but little space in agreeing to what we 
understood to be the subsilentio concession of counsel for defend- 
ant, that ordinarily the giving of additional instructions to a jury, 
after a case has been argued and submitted to the jury, is error, 
unless it is done in open court, so that the parties or their attor- 
neys may have an opportunity to be heard. State vs. Alexander, 
66 Mo. loc. cit. 164; Glenn vs. Hunt, supra; State vs. Nelson, 
181 Mo. loc. cit. 340, 80 S. W. 947, 103 Am. St. Rep. 602; 
McPeak vs. Railroad, 128 Mo. loc. cit. 644, 30 S. W. 170; State 
vs. Hill, 91 Mo. 423, 4 S. W. 121; State vs. Punshon, 124 Mo. 458, 
27 S. W. 1111; Chouteau vs. Jupiter Iron Works, 94 Mo. 388, 
7 S. W. 467. But defendant urges that the action of the court 
here was not reversible error, because the oral instruction given 
was a correct statement of the law as applied to the facts of this 
case. Whether even such a condition is the universal test of 
harmfulness in case of unwarranted oral or additional instruc- 
tions we need not rule. For we do not agree that the oral in- 
struction given in this case was correct. The court said to this 
jury, while in the jury room, this :-— 

“That there were only two issues in the case, whether or not 
plaintiff Lamport intentionally cut off his hand, and whether or 
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not he was at the time a passenger, and that their verdict must be 
for the whole amount prayed for in the instructions or nothing.” 

From the fact that plaintiffs in a second count to their petition 
which they had dismissed prayed for only $5,000 damages under 
the policy if it should develop, and the jury should find that 
Lamport’s hand was cut off while he was not a passenger upon 
a street car, defendant contends that under the pleadings, the 
evidence, and the instructions, plaintiffs were bound to recover 
the full sum of $10,000, or nothing, and that therefore they could 
not have been hurt by what the court said to the jury. 


The “single indemnity” provided by the policy for the loss of 
either hand at or above the wrist by any accidental casualty was 
the sum of $5,000. If, however, such loss of a hand occurred 
while the assured was a passenger on a street car, or other public 
conveyance, this single indemnity of $5,000 was by the terms of 
the policy to be doubled, and plaintiffs would be entitled to re- 
cover ceteris paribus, the double indemnity therefor, or the sum 
of $10,000, which was the amount sued for in the first count. 
There was evidence it is said tending to prove that assured at the 
moment he was hurt was not a passenger upon the street car which 
by running over his hand caused the loss of this member; that 
at such time, by reason of the facts and the acts of assured, the 
relation of passenger had not yet begun and did not exist. There 
was of course, upon this question, countervailing evidence. De- 
fendant offered and the court gave two instructions upon the ques- 
tion of the existence, vel non, at the instant of the casualty of the 
relation of passenger and common carrier between assured and the 
street car company. So, even upon the theory of defendant below, 
as this theory is shown by the instructions, if assured lost his hand 
by an accident, while not a passenger upon a public conveyance, 
he would be, if other things were equal, entitled to recover the 
sum of $5,000, the single indemnity provided by the policy in 
question. Nor would there be any necessity, in our opinion, to 
plead the contingency upon which the single indemnity was bot- 
tomed, if the greater facts, which included ex vi termini, the 
lesser, and which allowed recovery of a double indemnity had, 
as here, already been pleaded. We conclude that what the learned 
court nisi said to the jury upon this point was under the facts 
and the pleadings correct as a matter of law, and that reversible 
error inheres, unless this error was waived by the acts of plaintiffs’ 
counsel. 

[3] It is not contended that either Judge Goodrich, Mr. O’Don- 
nell, or Mr. Howard. now here representing plaintiffs, was 
present when the trial judge went into the jury room and talked 
to the jury about the case. The contention of waiver made is 
bottomed upon the facts that one George C.: Hill, who is a licensed 
attorney, sat at the counsel table with Messrs. Howard and 
O’Donnell while the case was being tried, assisted Mr. O’Donnell 
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to the extent of getting out the subpoenas and seeing that the 
witnesses for plaintiffs were in attendance, and had been asked 
to remain at the courthouse and inform counsel for the plaintiffs 
the result of the verdict reached, and did so remain. Assured 
makes affidavit that Martin O’Donnell is sole counsel, said 
O’Donnell corroborates this, as does Hill -himself. There are 
no countervailing affidavits or proof; nor does it seem to be 
contended that Hill was restrained by Commerce ‘Trust 
Company. The pleadings and none of them are signed by 
Hill, nor does he elsewhere appear as one of the attorneys 
of record for plaintiffs. He sat in the case and aided in the 
trial thereof just as and to the extent it is urged that Mr. Talbert 
aided the defendant, except that nowhere is he noted as one of 
the attorneys of record for plaintiffs. His actions in the trial 
differ in no respect from those of an attorney who might have 
had a similar but wholly independent case pending, and who sat 
in the trial of the case voluntarily and gratuitously, the better to 
fit himself for the trial of his own case; or of a young attorney 
without briefs, who sat gratuitously to gather experience from 
a close and intimate proximity to a hard-fought forensic battle. 
The relation of attorney and client is a close personal relation. 
It involves the element of personal selection, and one attorney 
so selected by his client may not bind that client by selecting other 
attorneys for him without the client’s consent. Kingsbury vs. 
Joseph, 94 Mo. App. 298, 68 S. W. 93. While the relationship is 
a species of agency, and to an extent is governed by the law of 
principal and agent, it is yet sui generis and of a higher order as 
a branch or agency than the ordinary relation. It confers a more 
far-reaching power to bind and loose, and involves privileges and 
obligations not given by law to ordinary agents. While the rule 
is general that one agent may not ordinarily delegate to another 
his authority to act for his principal without that principal’s con- 
sent, the rule in this behalf as to attorney and client is far stronger 
against such delegation than it is in the ordinary case. This is so 
for the reason that attorneys are selected on account of their 
special fitness through their learning or probity for the work in 
hand. So whatever contract, express or implied, may exist be- 
tween Hill and counsel, or any of them who actually represented 
plaintiffs, and to whatever extent such counsel may be bound to 
Hill, counsel’s contracts and counsel’s estoppel do not bind or 
conclude the plaintiffs. Young vs. Crawford, 23 Mo. App.-432. 
Neither can plaintiffs be bound by the fact that attorneys for the 
defendant inquired of the jury upon their voir dire examination 
whether they were acquainted with Hill, who sat at the counsel 
table and seemed to be assisting in the trial, and this is so whether 
plaintiffs then disclaimed the relationship or not. As a matter of 
polite conversation and merely to perserve the eternal verities, 
either plaintiffs or their counsel might have halted the trial and 
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made clear Hill’s relation to it. But since, as we apprehend, the 
question put to the jurors was just as competent and pertinent and 
important whether Hill was assisting in the case as hired counsel, 
or whether he was so assisting as a volunteer or as a mere tyro in 
the law, seeking to lay up experience for his own future day of 
need in his profession, the fact that no explanation was vouch- 
safed does not serve to finally conclude plaintiffs, 


Moreover, if Hill had excepted to the judge’s act upon the 
showing here, absent any ratification, this court would be war- 
ranted in holding that he had no power to so except for plaintiffs. 
While the illustration presents a situation wholly improbable in 
practice, the law of it will be found to be correct, and the fact 
also, when the millennium comes. We conclude that the court 
committed reversible error in going to the jury room, in discussing 
the case with the jurors, in orally and incorrectly instructing them 
as to the issues, and that Hill’s failure to except at the time did 
constitute a waiver of error by plaintiffs. 

[4] II. Plaintiffs complain of the giving by the court on behalf 
of defendant of certain instructions, which it will be necessary to 
discuss because these alleged errors may occur upon another trial 
of the case. Among others, the court gave upon the burden of 
proof the below instruction for defendant :— 

“The court instructs you that the burden of proof in this case 
rests upon the plaintiffs Lamport and the Commerce Trust Com- 
pany to prove by the greater weight of all the credible evidence 
in the case that the injury to Lamport’ was sustained accidentally 
and not intentionally. The burden does not rest upon the de- 
fendant company to prove that Lamport’s injury was intentional. 
Therefore, if from all the facts and circumstances shown in evi- 
dence plaintiffs have not shown by the greater weight of all the 
credible evidence in the case that the injury was by accident, then 
it is your duty to return a verdict for defendant.” 

Plaintiffs contend that his instruction is erroneous, in that by 
reason of the defense urged the burden of proof to show that the 
injury to assured was intentional and not accidental shifted to 
defendant. We do not agree to this contention. Here defendant 
bound himself to pay for the loss of a hand of assured, not in- 
evitably, and simply in the event that the hand should be lost, for 
it might be lost by disease, or through intention, but only upon the 
contingency that such loss accrued through accident; that is, 
not intentionally. We think the burden was upon the plaintiffs to 
establish by the greater weight of the evidence that the hand was 
lost by accident. The point is unlike that involved in an action 
upon a policy of life insurance wherein the defense urged is 
suicide. There the agreement is to pay if death occur. When 
death occurs, thus creating the contingency fixing liability, with- 
out more evidence and without countervailing evidence the bene- 
ficiary is entitled to a verdict. But defendant pleads suicide in 
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such case, thus admitting the fact of the death of the assured, and 
thus (absent its special defense) admitting that the contingency 
had happened which fixed its liability, unless for such special 
reason (proof of which it avers itself to have) such liability does 
not attach. Such pleas fall, it is manifest, in the category with 
pleas of contributory negligence, and pleas of payment of a 
promissory note. They are each species of confession and avoid- 
ance. They admit the occurrence of the contingency upon which 
the cause of action is bottomed, but deny liability for reasons 
extraneous to that contingency. Thompson vs. Railroad, 51 Mo. 
190, 11 Am. Rep. 443; Crumpley vs. Railroad, 111. Mo. 152, 19 
S. W. 820; Parsons vs. Railroad, 94 Mo. 294, 6 S. W. 464; Oil 
Well Co. vs. Wolfe, 127 Mo. 616, 30 S. W. 145. 

It has been held by this court that when suicide is set up as a 
defense the burden of proof to establish its existence shifts to the 
defendant. Laessig vs. Protective Ass’n, 169 Mo. loc. cit. 281, 
69 S. W. 469. Whether such a rule is correct we need not inquire, 
for we do not think the precise point is here involved. It is‘some- 
times said in such cases and urged as applicatory in this case that 
plaintiff is aided by the presumption that no person will volun- 
tarily maim himself or take his own life. Granting for the sake 
of argument that such a presumption does exist, in the face of 
daily observation to tHe contrary, this presumption does not aid 
the case. For presumptions such as this, which are sometimes in- 
accurately called presumptions of fact, are mere legal assumptions 
used for convenience till proof comes in to dissipate them, and in 
the light of evidence these assumptions, having themselves no 
evidentiary weight, fly away, as Judge Lamm expressed the 
thought, like bats from the light of day. To speak of a presump- 
tion as having such evidentiary weight as that if the proof be 
without it evenly balances upon both sides, the side to which it. 
attaches ought to prevail, would seem to be at once unfair and 
illogical; because, from the facts shown in evidence by the bene- 
ficiary or the assured, a presumption or assumption of fact is 
drawn, then to the circumstances from which such presumption 
is drawn the presumption itself is added, and so the whole is made 
to overbalance in weight an otherwise equipoise of testimony upon 
the other side (State vs. Swearengin, 269 Mo. 177, 190 S. W. 268), 
all in the manner very similar to the process of extracting sun- 
beams from cucumbers, made famous by Dean Swift. 

In such a case-as this the burden of proof does not shift, be- 
cause under the very terms of the policy itself the test of de- 
fendant’s liability to pay assured was not the bare fact of the loss 
of a hand but the loss of such hand by accident. Plaintiffs having 
alleged such loss in such manner, the burden was cast on them to 
prove it. During the trial that condition, which is sometimes con- 
veniently called the “burden of the evidence,” may alternately 
shift from plaintiff to defendant as the evidence for and against 
the respective contentions of plaintiff and defendant is presented, 
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but in a case like this the burden of proof—that is, the duty to 
persuade or convince the triers of fact that the plaintiff, upon the 
issues in the case and the facts in evidence, is entitled to re- 
cover—abides throughout the case with plamtiff. Orblitt vs. 
Bergfeld, 191 S. W. 998; 4 Wigmore on Ev. § 2489. It results 
that his contention must be disallowed. 

[5] III. The trial court gave at defendant’s request a caution- 
ary instruction, in effect, that although the charge of intentional 
mutilation made by defendant against assured involved turpitude 
and fraud, yet the jury was not at liberty to resolve such a ques- 
tion by the same test and require in proof of it the same amount 
of evidence as would be necessary in a criminal case; that is, such 
intentional maiming need not be shown beyond a reasonable doubt. 
Plaintiffs contend that this instruction was erroneous, and, as we 
gather the point they make, urge that before the jury would be 
warranted in finding that assured intentionally brought about his 
own mutilation, the fact that he did so must be proved beyond a 
reasonable doubt. This upon the theory that as such an act would 
involve the gravest criminality, a party so charged is, even in a 
civil case, to be protected from the attaching turpitude of the im- 
putation till the fact of his guilt is shown beyond a reasonable 
doubt. We have again upon this point recently ruled otherwise 
(State ex rel. vs. Ellison, 269 Mo. loc. cit) 151, 190 S. W. 274; 
Rothschild vs. Insurance Co., 62 Mo. loc. cit. 359), and so it 
follows that this contention must be disallowed. 

[6] IV. Plaintiffs complain that instruction numbered 7 is 
erroneous for that it singles out the one fact that since assured 
did not take the witness stand, the jury were permitted to infer 
from the fact that if he had taken the stand he could not have 
testified favorably to himself and his coplaintiff, and so the jury 
were told to consider that fact against him and his coplaintiff. 
This instruction in full read thus: 

“The plaintiff E. J. Lamport, under the law, had the right and 
opportunity to take the witness stand in his own behalf, but 
he has not done so, although he has been present in court through- 
out the trial and has heard the testimony of the witnesses relating 
to his situation in life, conduct and movements at and about the 
time he was hurt. Now the court instructs you that if you find 
there are material and important circumstances appearing in evi- 
dence against said Lamport, afd requiring explanation from him, 
and that he more than anybody else is best qualified to know the 
facts concerning these matters, then you have the right to infer 
from his failure to take the witness stand in his own behalf that 
said Lamport if he had taken the witness stand could not have 
testified favorably to himself, and you may take into consideration 
Lamport’s failure to take the witness stand together with all of 
the other facts and circumstances in the case, as against him and 
as against his coplaintiff, the Commerce Trust Company, which 
claims under him.” 
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One phase of this identical contention has already been before 
us in another case (Lamport vs. Accident, etc., Ins. Co., 197 S. 
W. 95), wherein it was held that a similar, if not identical, in- 
struction was properly refused by the trial court, because, while 
assured did not take the stand, nevertheless defendant offered the 
deposition of assured wherein he gave “testimony, not only upon 
every point that might possibly relate to the issues, but also upon 
matters clearly outside the issues.” While it is undoubtedly true, 
as was said in Schooler vs. Schooler, 258 Mo. loc. cit. 95, 167 S. 
W. 444, that “when a party in a civil cause has full power to 
give testimony exonerating himself from a rational inference of 
inequitable action arising out of his own conduct, and refuses to - 
do so, then the conclusion will be drawn that the adverse de- 
duction from the facts was true, and could not have been dis- 
proved” (16 Cyc..1064), and while there was here made against 
this assured the very gravest charge of fraudulent intentions and 
practices possible to be made, yet the instruction as given is too 
broad, even if the reason against this instruction noted in Lam- 
port vs. Insurance Co., supra, be not present in this case. For it 
allows such unfavorable inferences to be drawn by the jury 
against plaintiffs, not on the ground that assured neglected to take 
the stand and deny the grave and criminal fraud charged against 
him, but because he gave no “explanation” or denial of “the tes- 
timony of the witnesses relating to his situation in life, conduct 
and movements at and about the time he was hurt.” We think the 
instruction as given was error. Whether the situation presented 
upon another trial will bring the case within the rule of Schooler 
vs. Schooler, supra, we of course cannot say. 

[7] V. Neither do we think that instruction numbered 8 ought 
to have been given. The court had correctly advised the jury that 
they “had no right to draw any inference unfavorable to the de- 
fendant from the fact that defendant did not put plaintiff Lam- 
port on the witness stand,” when profert was made of Lamport to 
defendant by plaintiffs to that end. This was sufficient upon this 
question, and the matter contained in said instruction 8, being 
wholly argumentative, ought not to have been given. The court 
declares the law to the jury; it is the province of counsel to argue 
the facts, and to characterize them, and to draw inferences from 
them. And while we agree that the action of plaintiffs in making 
profert of Lamport to defendant as a potential witness for it “was 
an unwarranted interference with the conduct by defendant of its 
defense,” yet such interferences ought not to be dealt with in an 
instruction. Such instructions are likely to create an impression 
in the minds of the triers of fact for the forcible expression used 
by the court is indicative of the court’s personal opinion of the 
case’s merits. 

Other alleged errors are urged upon our attention, but since the 
case must be reversed and remanded for the errors already dis- 
cussed, and since the other errors urged either have been disposed 
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of already in the case of Lamport vs. General Acc. Ins. Co., supra, 
or are such as will not necessarily occur upon another trial, we 
need not take up time to discuss them. 

It results that the case must be reversed and remanded for a 
new trial not inconsistent with what we have herein ruled. Let 
this be ordered. All concur. 


= 


- 





SUPREME COURT OF WISCONSIN. 


WOODS 


VS. ’ 


STANDARD ACC. INS. CO. OF DETROIT, MICH.* 


INSURANCE — ACCIDENT INSURANCE — DEATH. BY SUB- 
MARINE — “EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS.” 

Where the holder of an accident policy died by’ drowning. the Atlantic 
steamer on which he had sailed from Liverpool, bound to- New York, 
having been sufk by a submarine off the coast of Ireland, the bene- 
ficiary named in the policy could recover thereon; its insuring clause 
providing that it insured the holder against bodily injuries effected 
solely by “external, violent, and accidental means,” though there was 
a further provision that no benefits would be paid for injuries from 
firearms or explosives, 


(For other cases. see Insurance, Dec. Dig. § 455.) 


Appeal from’ Circuit Court, Rock County; George Grimm. Judge. 

Action by Margaret B. A. Woods, as executrix of the will of 
Edmund F. Woods, against the Standard Accident Insurance Company 
of Detroit, Mich. From a judgment for plaintiff, defendant appeals. 
Judgment affirmed. 


The plaintiff, executrix of the will of Dr. Edmund F. Woods, de- 
ceased, brings this action to recover for the death of Dr. Woods, who 
had a policy of accident insurance in defendant company, upon the 
ground .that he died from injuries effected solely by external, violent, 
and accidental means which caused his immediate death, The answer 
admits that the defendant carried said insurance policy and sets up 
various defenses. and specifically alleges that the occurrence falls within 
certain exceptions to liability, stated in the contract of insurance. 


The facts are substantially undisputed and were stipulated upon the 
trial. Dr. Woods was a passenger upon the steamship Arabic, which 
sailed from Liverpool, England, for New York on August 18, 1915; 
that said steamship Arabic was an unarmed passenger and mail boat, 
flying the English flag and plying between the cities of New York and. 
Liverpool, England; that said Arabic, while proceeding through the 
Atlantic Ocean and about 60 miles off the southwest coast of Ireland, was 
fired upon by a submarine with the purpose and intention of sinking 
said ship, said torpedo being fired with hostile intent and without notice 
or warning to the officers of said Arabic or any one abroad of her; 


* Decision rendered, Jan. 5, 1918. 166 N. W. Rep. 20. 
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that the torpedo discharged at the Arabic struck below the water line 
and exploded, causing said Arabic to sink within sixty minutes after be- 
ing struck; that the effect of the tearing and breaking upon said steam- 
ship Arabic caused by the explosion of the torpedo was below the decks 
of said steamship occupied by passengers; that shortly thereafter most 
of the passengers and crew were put into lifeboats and left the sinking 
ship. One life boat containing some of the passengefs and crew did not 
get loose from said steamship and was sucked under or thrown into 
the water when the ship sank. The Arabic, after leaving Liverpool, did 
not stop at any point prior to the time when it was struck by the torpedo. 
Some time thereafter the body of said Woods was found on the south- 
west coast of Ireland, with a life preserver on, the body fully dressed, 
and upon the clothing on said body were papers, a watch, and other 
jewelry belonging to said Woods. A state of war at said time and for 
some time prior to said 18th day of August, 1915, existed and still 
exists between Germany, Austria, and other countries on the one side, 
and Great Britain (including England) and other countries on the other. 

The insuring clause of the contract in suit reads as follows :— 

The standard Accident Insurance Company “hereby insures the in- 
dividual who purchases this ticket in person against the effects of bodily 
injuries received during the term of this insurance and affected solely by 
external, violent, and accidental means, subject to all the conditions and 
limitations hereinafter contained.” 

Under the title “Additional Provisions!” subdivision F, appears 
the following :— 

“This ticket is issued by the company and accepted by the insured 
with the understanding and agreement that no benefits will be paid for 
injuries, resulting fatally or otherwise, received under or in consequence 
of any of the following conditions: * * * (3) While engaged in 
zrial navigation, hunting, fishing, or on exploring expeditions, or under 
any circumstances from firearms of any kind or from explosives; or (4) 
from wrestling, lifting, racing or competitive games, or when inflicted 
upon the insured by himself or any other person, or received by the 
insured while insane, or inflicted by the insured upon himself while in- 
sane.” 

The case was tried by the court, and the court found that the plain- 
tiff was entitled to recover. Judgment was entered accordingly in favor 


of the plaintiff and against the defendant, from which this appeal was 
taken. 


Lines, Spooner & Quarles, of Milwaukee (Willet M. Spooner, of 
Milwaukee, of counsel), for Appellant, 


Jeffris, Mouat, Oestereich & Avery, of Janesville, for Respondent. 


KERWIN, J. (after stating the facts as above). 

It is contended on the part of the appellant that the killing of 
Mr. Woods by the discharge of the torpedo falls within the ex- 
cepted provisions of the policy referred to in the statement of 
facts. It is argued that the accident falls within the provision of 
the policy which excepts injuries resulting fatally or otherwise 
under any circumstances from firearms of any kind or other ex- 
plosives and it is contended that the death of Mr. Woods brings 
the case under subdivision F of the policy, which provides, “* * * 
Or under any circumstances from firearms of any kind or other 
explosives,” and where the injury is inflicted upon the insured “by 
any other person.’ 

We are satisfied upon the conceded facts that the contention of 
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appellant cannot be sustained. It was found by the court below that 
deceased came to his death by drowning, and we think this find- 
ing is amply supported by the evidence. Whether he escaped from 
the ship and was subsequently drowned or was pulled under the 
vessel as one of the occupants of the last lifeboat does not appear, 
but it is quite cleaf from the evidence that he was not killed or in- 
jured by the explosion of the torpedo, therefore the explosion was 
not the direct cause of his death. It quite conclusively appears 
that he did not go down with the ship, so it follows that he must 
have come to his death by “external, violent, and accidental means” 
within the meaning of the policy, not by the explosion. It being 
established that the deceased came to his death by drowning, the 
drowning was either accidental or suicidal, and it cannot be said 
to be suicidal under the facts of this case because the law is well 
settled that there is a presumption against suicide, hence the con- 
clusion must follow from the established fact that the cause of the 
drowning was accidental. 

If, as the proof here warrants, Mr. Woods had gotten into one 
of.the lifeboats that arrived safely, he would not have lost his life. 
Nor does the fact that he lost his life by being drowned after the 
explosion bring the accident within the exception in the policy re- 
ferred to. The fair inference to be drawn from the evidence is 
that after the Arabic was struck Mr. Woods adjusted upon him- 
self a life preserver, got into a lifeboat, and by some accident 
thereafter was drowned. There is no evidence that he was in- 
jured by contact with any explosive or any object displaced 
or put in motion by the explosive. No inference can be drawn 
that the injury which caused the death of Mr. Woods was in- 
flicted upon him by himself or by any other person. It may well 
be said that had no explosion occurred which resulted in sinking 
the Arabic Mr. Woods would not have lost his life, but it cannot 
be said under the circumstances of the case that the explosion was 
the direct cause of his death within the meaning of the exception 
in the policy. In order to escape liability under the policy, it 
must appear that the explosion was the direct cause of the injury 
to the insured. 

We do not regard it necessary to discuss authorities referred 
to in appellant’s brief. It is sufficient to say that they are not 
applicable to the situation here. The material facts in the instant 
case are undisputed, and upon these facts we think the judgment 
of the court below was right, and should be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


SHEAFOR 
vs. 


STANDARD ACC, INS. CO.* 


1, INSURANCE — ACCIDENT INSURANCE — “ACCIDENT” — 
NOTICE OF “INJURY”—EXCUSE FOR DELAY 


Where a blow on the head finally resulted in the loss of: an eye, the blow 

was the “accident,” and the loss of the eye was the “injury,” within 

a policy requiring notice of injury within 20 days from date of the 

accident unless it was not “reasonably possible to give the notice,” 

so that, where the loss of the eye did not result within 20 days after 

oa accident, to give notice of the injury after such time was suf- 
cient. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) , 


(For Other definitions, see Words and Phrases, First and Second Series, 
Accident; Injury.) 


2. INSURANCE—ACCIDENT INSURANCE—PROOF AS “NOTICE” 
OF INJURY. 


Where insured immediately after ascertaining from an oculist more than 
20 days after the accident, the sight of his eye was lost, due 
to the accident, and at once filled out written proof of loss, 
executed and returned it to the agent, who forwarded it to the 
company, there was a sufficient “written notice of injury” within the 
policy requiring such notice within 20: days after the accident. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Notice. ) 


Appeal from Ciruit Court, Rock County; George Grimm, Judge. 

Action by Jean Thomas Sheafor against the Standard Accident In- 
surance Company. Demurrer to complaint overruled, me defendant 
appeals. Order overruling demurrer affirmed. 


The action is brought by the insured under an accident insurance 
policy for the total loss of one eye. A general demurrer to the complaint 
was overruled, and the defendant appeals. 

The complaint sets forth at length issuance of the policy and its 
conditions, one of the conditions being that “written notice of injury” 
on which a claim is based must be given within 20 days after “the 
accident causing such injury.” This condition, however, is followed by 
a provision that failure to give notice within the time provided shall not 
invalidate the claim if it be shown not to be “reasonably possible to give 
the notice, and that notice was given as soon as was reasonably possible.” 
The policy provided for the payment of a weekly indemnity in case 
the insured was disabled from performing the duties of his. occupation 
as the result of accident, and for the payment of certain definite sums 
for the entire loss of certain limbs and faculties by accident, among 
which was $3,750 for the entire loss of one eye. 


* Decision rendered, Jan. 5, 1918. 166 N. W. Rep, 4. 
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The complaint further alleges that on the 13th of May, 1915, the 
plaintiff was the principal of the high school at Janesville, and that 
while walking along in the corridor of the basement of the school in 
the evening of that day, in the line of his duty, and: feeling for the 
electric light, he struck the left side of his face above the eye on 
. some boards resting on a rack used by the manual training school, and 
was thrown -backwards on to the floor and suffered contusions in the 
region of the eye and the back of the head; that no medical treatment 
appeared to be necessary at the time, the only injuries being, so far 
as plaintiff knew, a discoloration about the eye, and the said contusions; 
that during the last two weeks of the school year, however (the school 
year ending June 18th), the plaintiff’s eye began to cause pain, became 
congested, and the sight began to fail, but the plaintiff did not then 
suspect that the difficulty was caused by the accident, and did not consult 
a physician until June 21st, when he consulted Dr. Dwight, an eye 
specialist at Madison, Wis., who after examination expressed the fear 
that the condition of the eye might be the result of the accident, but that 
it would be necessary to make a further study of the case and treat the 
eye frequently before the fact could be definitely determined; that im- 
mediately on receiving this advice plaintiff orally notified one Davies 
(defendant’s agent at Madison) of the accident, and the trouble with 
the eye apparently resulting therefrom, and of the medical treatment, 
and that Davies assured him that he would regard the information as 
notice, and that plaintiff would lose no rights by witholding his demand 
for indemnity while awaiting the final decision of Dr. Dwight, that later, 
and as soon as possible Dr. Dwight decided and told the plaintiff that 
the sight of the eye was lost, and that it was solely the result of the 
accident; that plaintiff at once notified Davies of Dr. Dwight’s decision, 
and that Davies said he would have a special agent investigate the case; 
that such agent did soon come to Madison and interviewed Dr, Dwight; 
that immediately after advising said Davies of Dr. Dwight’s decision 
plaintiff obtained from Davies a printed form of proof of loss, and at 
once executed and returned the same to Davies, who accepted the same 
and forwarded it to the defendant. 

The complaint further alleges due performance of the conditions of 
the policy and demand for payment and refusal. 


Lines, Spooner & Quarles, of Milwaukee (Willet M. Spooner, of 
Milwaukee, of counsel), for Appellant. 


Whitehead & Matheson, of Janesville, for Respondent. 


Winslow, C. J. (after stating the facts as above.) 


[1] The policy requires that written notice of “injury” must 
be give within twenty days after the “date of the accident causing 
such injury,” unless it be shown not to have been reasonably 
possible to give such notice within the time provided, and that it 
was given as soon as reasonably possible. The “injury” and the 
“accident” causing it are recognized as separate things by the 
policy itself, and the notice requited is notice of the “injury,” not 
of the “accident.” In the present case the injury is, of course, the 
loss of the eye, the accident the blow on the head. It is very plain 
that it was not possible for the claimant to give notice of the 
injury, i. e., the loss of the eye, within twenty days after the ac- 
cident, because there was no such injury within that time, either 
actual or threatened, so far as any one could know. One cannot 
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give notice of a fact which he neither knows nor has any means 
of ascertaining. 

[2] The only question remaining is whether the allegations of 
the complaint show that written notice was given as soon as 
reasonably possible after the plaintiff obtained knowledge that 
there was an injury which was the result of the accident. We 
think this question must be answered in the affirmative. We find 
it unnecessary to decide whether the agent had power to waive 
the requirement. It is alleged, in effect, that immediately after 
ascertaining from the oculist that the sight of the eye was lost, 
and that the loss was due to the accident, the plaintiff obtained 
from defendant’s agent a printed blank for proof of loss, and at 
once filled out, executed, and returned it to the agent, who for- 
warded it to the company. It is common knowledge that proofs 
of loss give full information of the injury claimed, and we are 
satisfied that they must be held to constitute a sufficient “written 
notice of injury” when served within the time required by the 
policy. To hold otherwise would be to sacrifice substance to form 
and require duplication of effort to no purpose. 

Order affirmed. 


NATIONAL LIFE INS. CO. OF AMERICA vs, HEDGE- 
COTH. (6 Div. 216.)* 


(Court of Appeals of Alabama.) 


1, INSURANCE—HEALTH POLICY—MISREPRESENTATIONS. 

Pleas setting up insured’s misrepresentations do not avoid the policy and 
are demurrable under Code 1907, § 4572, unless they were made with 
actual intent to deceive or unless the risk be increased. 

(For other cases. see Insurance, Dec. Dig. § 640[2].) 


4. INSURANCE—MISREPRESENTATIONS—ADMISSIBILITY OF 
EVIDENCE. 

On issue whether plaintiff insured made false representations in his 
application, evidence that defendant insurance er? agent filled 
out the application is admissible. 


(For other cases, see Insurance, Dec. Dig. § 655[2]. 


6. INSURANCE—HEALTH POLICY—INSTRUCTIONS. 

In an action on a health policy, an instruction that plaintiff could only 
recover premiums.paid if he made misrepresentations increasing the 
risk held not erroneous, where the plea setting up such misrepresenta- 
tions tendered the premiums. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 


7S hora rendered, Nov. 20, 1917. Rehearing denied, Dec. 18, 1917. 
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Appeal from City Court of Bessemer; J. C, B. Gwin, Judge. 

Action by Nathan O. Hedgecoth against the National Life Insurance 
Company of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Mathews & Mathews, of Bessemer, for Appellant. 
Goodwyn & Ross, of Bessemer, for Appellee. 


SOUTHERN INDEMNITY ASS’N vs, HOFFMAN. 
(6 Div. 24.)* 


(Court of Appeals of Alabama.) 


4. INSURANCE—PLEAS—SUFFICIENCY—INSURANCE POLICY. 


Pleas to a complaint on an insurance policy examined, and held bad for 
not alleging that the policy made the giving of proof required by it 
a condition precedent to plaintiff's right of recovery. 


(For other cases, see Insurance, Dec. Dig. § 640[4].) 


5. INSURANCE—ESTOPPEL AND WAIVER—COURSE OF DEAL- 
ING AS TO PAYMENT OF PREMIUMS. 


Where the insurer by receiving without objection premiums past due 
led the insured to believe he was entitled to a reasonable time for 
payment after maturity, it could not claim a forfeiture for failure 
to pay premiums on date fixed in the policy. 


(For other cases. see Insurance, Dec, Dig. § 392[1].) 


6. INSURANCE—ACTION ON POLICY—WAIVER OF -NOTICE 
OF INJURY OR DEATH. 

An insurer denying liability on a policy upon the ground of nonpayment 
of premium is estopped from defending on the ground that written 
notice of injury or death had not been furnished as stipulated in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


8» INSURANCE — AGENT OF INSURED FOR PAYMENT OF 
PREMIUMS. P 

A demand upon insured’s father for payment of premium was not suf- 
ficient; it not being alleged that the father was in any sense the 
agent for that purpose. 

(For other cases, see Insurance, Dec. Dig, § 354[2].) 


9. INSURANCE—ACTIONS ON POLICY—DEFENSE—CLAUSE IN 
POLICY. 

A replication making the claim, but not setting out any clause in the 
policy providing that defendant would not be liable in case insured 
was killed on tracks of his own employer, seeks to raise an im- 
materal issue, and a demurrer thereto is properly sustained. 


(For other cases, see Insurance, Dec. Dig. § 641[1].) 
* Decision rendered, Nov. 20, 1917, 77 S. Rep. 424. 
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10. INSURANCE—CONSTRUCTION OF POLICIES BETWEEN IN- 
SURER AND INSURED. 

Contracts of insurance are to be construed liberally when applied to the 
insured, and strictly when applied to the insurer, and what the in- 
surer intends must be stated in its policy. 


(For other cases, see Insurance, Dec. Dig, § 146[3].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action by Barbara Hoffman against the Southern Indemnity As- 
sociation upon an insurance policy. Judgment for plaintiff, and defend- 
ant appeals. Affirmed, 


Coleman & Coleman, of Birmingham, for Appellant. 
Davis & Davis, of Birmingham, for Appellee. 


PIRSCHER vs. CASUALTY CO. OF AMERICA. (No. 37.)* 
(Court of Appeals of Maryland.) 


INSURANCE—HEALTH AND ACIDENT INSURANCE—LIABIL- 
rite 


Under health policy requiring payment for illness wholly preventing as- 
sured from performing any duty, during which he shall be necessaril 
confined to the house, assured could not recover for an illness whic 
practically incapacitated him, but during which he visited his office 
for a few minutes each day, and also called upon a doctor each 
day. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Superior Court of Baltimore City; Robt. F. Stanton, 
Judge, 

Action by William F. Pirscher against the Casualty Company of 
America. Judgment on directed verdict for defendant, and plaintiff 
appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison. 
Urner, Stockbridge and Constable, JJ. 


Frank Driscoll, of Baltimore, for Appellant, 
L. Vernon Miller, of Baltimore (Marbury, Gosnell & Williams, of 
Baltimore, on the brief), for Appellee. 


* Decision rendered, Nov. 15, 1917. 102 Atl. Rep. 546. 


Vol.’ LI—22. 
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KANEFT vs. MUTUAL BENEFIT HEALTH & ACCIDENT 
ASS’N or Omawa. (No, 19705.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—RIGHT OF BENEFICIARY—CONSTRUCTION OF 
BY-LAWS—RECOVERY. 

Under the quoted provision of defendant’s by-laws, when a certificate 
holder dies, within 26 weeks from the receipt of an injury from which 
blood poisoning develops and causes his death, the beneficiary is 
entitled to recover the full amount specified under the section 9 (a) 
of the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 


2. INSURANCE—NOTICE OF ACCIDENT—TIME. 

Under the provisions of defendant’s by-laws quoted in the opinion the 
time within which a certificate holder must give notice of an accident 
does not begin to run until such time as he has reason to believe that 
the injury received will constitute a claim under his certificate. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


3. INSURANCE—NOTICE OF ACCIDENT—TIME. 
Held, that notice was given within the time required by the by-laws. 
(For other cases, see Insurance, Dec. Dig. § 789[1].) 


4. INSURANCE—COSTS—ATTORNEY’S FEES—APPEAL. 

When plaintiff recovers a judgment on a contract of insurance, he may 
have taxed, by the trial court, a reasonable attorney fee as part of 
his costs, but the amount allowed must be for services in the trial 
court only. ‘The trial court is not authorized to allow plaintiff an 
attorney fee for services on appeal. Rev. St. 1913, § 3212. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from District Court, Douglas County; Troup, Judge. 

Action by Mary F. Kaneft against the Mutual Benefit Health & 
Accident Association of Omaha. Judgment for plaintiff, and defendant 
appeals. Modified and affirmed. 


Mahoney & Kennedy and Guy C. Kiddoo, all of Omaha, for Ap- 
pellant. 
Gurley & Fitch, of Omaha, for Appellee. 
* Decision rendered, Jan. 5, 1918. 166 N. W. Rep. 121. Syllabus by 
the Court. 
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SCHWINDERMANN vs. GREAT EASTERN CASUALTY 
a CO.* 


(Supreme Court of North Dakota.) 


l. INSURANCE—CASUALTY INSUARNCE—RISK. 


A provision in a casualty insurance. policy to the effect that the insurance 
does not cover loss from injuries resulting directly or indirectly from 
hernia is held not applicable where the insured received an injury 
by falling, from which hernia resulted. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE — CASUALTY INSURANCE — EXEMPTION — 
WAIVER. 

Evidence showing that the agent of a casualty insurance company solicited 
an application from the insured while he was working at his trade 
as a boilermaker in the roundhouse of a railroad company where 
he was employed, and that, after preliminary proofs of loss had 
been supplied, the company wrote denying liability upon untenable 
grounds, and making no reference to the circumstances surrounding 
the accident, is held sufficient to support a finding that the insurance 
company waived the benefit of a provision in the policy exempting 
it from liability to an employee while on duty at the roundhouse and 
repair shop. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. ees INSURANCE—RISK—CONSTRUC- 


A provision in a casualty insurance policy to the effect that no claim 
shall be valid for more than one of the losses specified is held not 
to limit the insurance under different sections of the policy. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from District Court, Stutsman County; J. A. Coffey, Judge. 
Action by Joseph Schwindermann against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


John W. Carr, of Jamestown, for Appellant. 
M. C. Freerks, of Jamestown, for Respondent. 


* Decision rendered, Dec. 15, 1917. 165 N. W. Rep. 982. Syllabus by 
the Court. 


0+ 


KENDALL vs. TRAVELERS’ PROTECTIVE ASS’N OF 
AMERICA.* 


(Supreme Court of Oregon.) . 


1, INSURANCE—ACCIDENTS—ADMISSIBILITY OF EVIDENCE. 
In action on a policy insuring against accidents causing disability to 


* Decision rendered, Jan. 15, 1918. 169 Pac. Rep. 751. 
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transact business, testimony regarding plaintiff’s ‘suffering, etc., is in- 
admissible. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 
2. INSURANCE — FRATERNAL BENEFIT INSURANCE — ,IN- 
STRUCTIONS. 


In action on a benefit accident policy, refusing requested instructions 
that defendant’s constitution and by-laws were binding upon plaintiff, 
held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


3. INSURANCE—ACCIDENT POLICY—PLEADING. 


Plaintiff's allegation that he had complied with all terms of an accident 
insurance policy, held sufficient under the direct povisions of L. O 
L. § 88. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


4. INSURANCE—ACCIDENT POLICY—DEPARTURE—PLEADING. 

Where plaintiff's allegation that he had complied with all provisions of 
an insurance policy was denied by an answer stating the required 
notice was not given, plaintiff's reply that such failure was excused 
by his physical disability, etc., held not a departure. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 


5. INSURANCE—ACCIDENT POLICY—TIME TO GIVE NOTICE. 

An accident policy requiring notice of injury within 30 days, unless in- 
sured was unconscious or disabled, is not breached by insured’s 
failure to give such notice during some 7 days following the accident, 
before plaintiff became physically disabled. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


6. INSURANCE—ACCIDENT POLICY—REQUESTED INSTRUC- 
TION. 

In action on a fraternal accident policy, defendant’s requested instruction 
that plaintiff was bound by its constitution and by-laws although he 
and his family were ignorant thereof, was properly refused because 
of the reference to plaintiff’s family. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 
7. INSURANCE—ACCIDENT POLICY—JURY QUESTION. 


Evidence regarding the manner in which a barber removed an ingrowing 
hair from plaintiff’s face, with his consent, resulting in poisoning, 
etc., held to make a jury question whether the injury was accidental 
within a fraternal benefit policy. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


8. INSURANCE—ACCIDENT POLICY—“ACCIDENTAL MEANS.” 


A wound intentionally made by a barber in removing an ingrowing hair 
from plaintiff’s face, with his consent, held not made by “accidental 
means” within a fraternal benefit policy. ; 

(For other cases, see Insurance, Dec. Dig: § 787.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


9. INSURANCE—ACCIDENT POLICY—TIME TO SUE. 


Where a fraternal benefit association’s constitution required claims to be 
presented after total recovery, and authorized benefits for 2 years’ 
disability, a suit for 32 months’ disability, commenced 7 months after 
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refusal of the claim, held brought in time, although the constitution 
required suit to be brought within 6 months after the claim’s refusal. 
(For other cases, see Insurance, Dec. Dig. § 812.) 


Department ‘1. Appeal from Circuit Court, Multnomah County; 
Robert G. Morrow, Judge. 


Action by T. W. Kendall against the Travelers’ Protective Association 


of America. From a judgment granting a new trial, plaintiff appeals. 
Affirmed. 


Wilbur Henderson and W. E. Farrell, both of Portland (E. K. Op- 
penheimer and Davis & Farrell, all of Portland, on the brief), for Ap- 
pellant. 

W. Lair Thompson, of Portland (Snow & McCamant and MacCormac 
Snow, all of Portland, on the brief), for Respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


MOFFAT 


vs. 


ARCHIBALD M. AINSLIE CO. et a.* 


1. GOOD WILL—PURCHASE OF BUSINESS—SCOPE, OF BUSI- 
NESS SOLD. 


Where the company engaged in the business of insurance brokerage sold, 
assigned, and transferred to plaintiffs its name, right, title, interest, 
and good will in and to its business on the books of a company, as 
managers of an insurance company, and all commissions due or to 
become due, the agreement providing that it did not include the sale 
of “any business not on the books of” the corporation, “manager for 
the” insurance company named, the business shown on the books 
of the insurance company, and‘ not shown on the books of the broker- 
age company, was eliminated. 


(For other cases, see Insurance, Dec. Dig. § 6[1].) 


2. GOOD WILL—SALE OF BUSINESS—BREACH OF AGREEMENT 
—COMPLAINT. 


In paintiffs’ action for the brokerage company’s breach of such agree- 
ment by soliciting and accepting renewals of business from old cus- 
tomers, etc., the allegations of the complaint, in the disjunctive, that 

- in violation of the agreement each defendant, the brokerage company 
and its owner, had solicited and accepted renewals of business from 
customers on the books and records of defendants on a certain date, 
“or who had been thereon, or on the books or records of” the 
managing company “or” the insurance company, etc., did not show 
a violation of agreement with respect to the business sold, which 
was merely the business shown on the books of the managing com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


3. GOOD WILL—SALE OF BUSINESS—AGREEMENT NOT TO 
SOLICIT AND INTERFERE WITH BUSINESS SOLD. 

The final clause of an agreement for the sale of an insurance broker- 
age business, which expressly eliminated from the sale any business 
shown on the books of an insurance company, and not shown on the 
books of a company managing the insurance company, eliminated any 
such business from the agreements of the brokerage company with 
respect to soliciting and interference therewith. 

(For other cases, see Insurance, Dec. Dig. § 6[1].) 


Appeal from Special Term, New York County. 
Action by George P. Moffat and Angus P. Atwood, copartners as 
Moffat & Atwood, against the Archibald M. Ainslie Company, Archi- 


* Decision rendered, Dec. 31, 1917. 168 N. Y. Supp. 417. 
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bald M. Ainslie, and Frank V. Ainslie. From an order denying their 
joint motion for judgnfent on the pleadings, Archibald M. Ainslie and 
the Ainslie Company appeal. Order reversed, and motion for judgment 
on the pleadings, dismissing the complaint, granted, with leave to plain- 
tiffs to amend. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Page, JJ. ° 


Harry B. Bradbury, of New York City, for Appellants. 
S. Bishop Marks, of Brooklyn (James aaa of Brooklyn, of coun- 
sel), for Respondents. 


LAUGHLIN, J. 

The plaintiffs, constituting a firm of insurance brokers, entered 
into a contract in writing with the appellant company, which was 
engaged in the same line of business, on or about the 22d of 
November, 1916, whereby according to the agreement as originally 
drawn and signed by the appellant company it sold, assigned, 
and transferred to plaintiffs its name, and its right, title, interest, 
and good will in and to its business on the books of E. E. Clapp & 
Co. managers of the Fidelity & Casualty Company of New York, 
for New York and vicinity, on the 10th day of November, 1916, 
and in any account with or on the books or records of said Fidelity 
& Casualty Company, and all commissions due or to become due 
on any policies or renewals or extensions of said business, and 
agreed that it would not at any time thereafter canvass, solicit, 
or accept any business from any customer then on its books or 
records, or on the books or records of the individual appellant, 
or who had been thereon or on the books or records of E. E. 
Clapp & Co. or of said Fidelity & Casualty Company, and that 
it would not permit or allow or give to another the right to can- 
vass, solicit, or accept business from any of said customers, and 
that it would not directly or indirectly in any manner interfere 
with or advise any of said customers to withdraw or cancel any 
of their said business, or to place it or any additional business 
with or through any firm other than the plaintiffs, and that for a 
breach of any of its said agreements it would pay plaintiff as 
liquidated damages the sum of $1,500. After the agreement in 
that form had been signed by the appellant company, but before 
it was signed by the plaintiffs, a paragraph was added providing 
as follows :— 

“This agreement does not include the sale of any business which 
is not on the books of Messrs. E. E. Clapp & Co., managers for 
the Fidelity & Casualty Company of New York.” 

[1-3] The plaintiffs sue to enjoin violations of the agreement 
with respect to soliciting and interfering with the business, and 
for alleged violations thereof in that regard they seek to recover 
the liquidated damages. The agreement is annexed to and made 
a part of the complaint. The plaintiffs erroneously allege the 
effect of the agreement, for they allege that they thereby pur- 
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chased all the business of the defendant cgmpany in connection 
with said Fidelity & Casualty Company shown on the records, 
not of E. E. Clapp & Co., but of the Fidelity & Casualty Com- 
pany, and allege that the agreements with respect to soliciting and 
interfering with business related to customers shown on the 
books of the appellant company, or of the individual appellant, or 
of E. E, Clapp & Co., or of the Fidelity & Ca8ualty Company. It 
is then alleged that in violation of the agreement each of the de- 
fendants has canvassed, solicited, and accepted renewals of busi- 
ness from customers on the books and records on November 10, 
1916, of the appellants “or who had been thereon, or on the books 
or records of F.. E. Clapp & Co., or the Fidelity & Casualty Com- 
pany”; and they further allege that each of the defendants has 
in violation of the agreement interfered with and advised cus- 
tomers, who were or had been on the books or records of the 
appelants, or of E. E. Clapp & Co., or the Fidelity & Casualty 
Company, to place their business elsewhere. These allegations, 
being in the disjunctive, do not show a violation with respect to 
the business sold, which was only the business shown on the books 
of E. E. Clapp & Co. Under the allegations of the complaint, 
the only alleged violations may have been with respect to business 
or customers shown on the books of the Fidelity & Casualty 
Company and not shown on any of the books of the appellants 
or of E. E. Clapp & Co., and, if so, they clearly relate to business 
not sold. We think that the final glause of the agreement, which 
expressly eliminated any business shown on the books of the 
Fidelity & Casualty Company not shown on the books of E. E. 
Clapp & Co. from the sale, likewise eliminated any such business 
from the agreements of the appellant company with respect to 
soliciting and interference therewith. This is conceded, in effect, 
in respondents’ points, for they say they will be limited to in- 
junctive relief concerning the business and customers shown on 
the books of E. E. Clapp & Co. 

It follows that the order should be reversed, with $10 costs and 
disbursements, and motion for judgment on the pleadings, dis- 
missing the complaint, with costs, granted, with $10 costs, but 
with leave to plaintiffs to amend on payment of the costs of the 
appeal and of the motion. Order filed. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT, 





MARKS 
vs. 


NEW JERSEY FIDELITY & PLATE GLASS INS. CO. OF 
NEWARK, N. J#* 


INSURANCE—ACTIONS ON POLICIES—WEIGHT AND SUFFI- 
CIENCY OF EVIDENCE. 


In an action on a policy insuring against burglary, theft, and larceny, 
evidence held insufficient to show that clothing, a stole, and some 
opera glasses, which insured was unable to find after removing, were 
lost through burglary, theft, of larceny. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 
Action by David Marks against the New Jersey Fidelity & Plate 
Glass Insurance Company of Newark, N. J. From a judgment in favor 
of plaintiff for $298 damages and costs, after a trial before the court 
wthout a jury, defendant appeals. Reversed, and complaint dismissed. 


Argued November term, 1917, before Lehman, Weeks, and Finch, JJ. 


Joseph L. Prager, of New York City. for Appellant. 
Arthur C. Mandel, of New York City, for Respondent. 


Fincu, J. 

The action is upon a policy of insurance against burglary, theft, 
and larceny. The conceded facts show that this policy was 
originally issued to cover the insurer while living in premises 
602 West 157th street, and that on September 19th the policy was 
transferred to cover property of the insured contained in premises 
166 West 187th street, and that on said date said policy ceased | 
to cover the premises heretofore occupied, namely, 602 West 157th 
street. The trial court held that the testimony adduced by the 
plaintiff was sufficient to sustain an inference that the property 
.had been feloniously abstracted. 

A reading of the testimony fails to show evidence from which 
such an inference may be drawn. The insured sought to recover 
the value of three suits of clothes, a stole, and some opera glasses. 
The facts with reference to these articles were that they were 
seen in the premises 602 West.157th street by the plaintiff and his 
wife and daughter, and that they were not found in the premises 
166 West 187th*street, some time after the plaintiff and his wife 
and daughter had completed the removal. In reference to the 
suits of clothes, the testimony of the plaintiff is that he did not see 


* Decision rendered, Jan. 10, 1918. 168 N. Y. Supp. 627. 
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the suits packed, nor did he see them unpacked. He saw them in 
the old premises in July, and did not find them in the new premises 
some time after he had removed to the new premises and when 
he desired to wear them. The testimony is practically the same 
with reference to the stole and the opera glasses. The wife of 
the plaintiff testified that she last saw the stole in the old prem- 
ises in July, and did not find it when she wanted it in the new 
premises, and the same with regard to the glasses. 


There is absolutely nothing in the record inconsistent with the 
fact that these articles may have been left in the premises from 
which the plaintiff and his family removed, and that they were 
lost either through negligence or by an innocent act in renovating 
the premises after the plaintiff and his family had removed there- 
from. It appears that a maid of the plaintiff lost the key to the 
plaintiff’s apartment, but there is no proof whatsoever that this 
key was found by any person. It is evident from this record that 
certain goods disappeared, and the evidence is entirely consistent 
with a loss by the negligence of the parties insured or by the in- 
nocent act of a third party. There is no evidence from which an 
inference can be drawn that these goods were lost through 
burglary, theft, or larceny. Any such finding would have to be 
based upon the mere conjecture and speculation. Stich vs. 
Fidelity Deposit Co., 159 N. Y. Supp. 712. 


It follows that the judgment should be reversed, with $30 costs, 
and the complaint dismissed, with costs. All concur. 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, Erte County. 


CAMPBELL 
VS. 


LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA* 


INSURANCE — INDEMNITY INSURANCE — LIABILITY — PAY- 
MENT OF TUDGMENT BY INSURED. 


In the absence of evidence of bad faith, an insurance company, indemni- 
fying a motor company against loss from liability for injuries to third 
persons, is liable on its policy, where judgments were recovered 
against the insured and it borrowed the money with which it paid 
the judgments, giving its note to the lender, and afterwards took up 
the note by assigning its cause of action against insurer; and the 
insurer could not escape liabiliy, although the motor company had no 


* Decision rendered, Dec. 1917. 168 N. Y. Supp. 300. 
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property out of which the judgments against it could have been 
satisfied. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Action by Lafe B. Campbell against the London & Lancashire In- 
demnity Company of America. On defendant’s motion to set aside di- 
rected verdict. Denied. 


Clark H. Timerman, of Buffalo, for the motion. 
Maurice I. Franklin and Frank Gibbons, both of Buffalo, opposed. 


Brown, J. 

Defendant indemnified the Hurd-Landsheft Motor Company 
against loss from the liability imposed by law upon it for damages 
on account of bodily injuries suffered by any person by reason 
of the motor company’s ownership of any automobile. John 
Zelekowski, by Maurice I. Franklin, his attorney, recovered judg- 
ments aggregating $1,264.47 against the motor company for per- 
sonal injuries inflicted by its automobiles. The motor company 
had no known property, except its franchise or charter, and the 
indemnity policy issued by the defendant, whereby the judgments 
could be collected. On August 14, 1917, the motor company, 
by C. De Forest Cummings, of the firm of Kent, Cummings & 
Smith, its attorneys, delivered its promissory note for $1,264.47, 
payable to the order of the plaintiff, to Maurice I. Franklin, as 
attorney for the plaintiff. Concurrently therewith Mr.- Franklin 
delivered to Mr. Cummings the certified check of the plaintiff for 
$1,264.47, drawn on the German-American Bank, to the order of 
Kent, Cummings & Smith, attorneys for the motor company, 
which was deposited by them in the Fidelity Trust Company 
Bank on August 15, 1917. Concurrently therewith Mr. Cum- 
mings delivered to Mr. Franklin, as attorney for the judgment 
creditor, Zelekowski, the certified check of Kent, Cummings & 
Smith, as attorneys for the motor company, drawn on the Fidelity 
Trust Company, for $1,264.47, to the order of Mr. Franklin, in 
payment of the judgments, which check was deposited by Mr. 
Franklin in the German-American Bank on that day. On August 
15, 1917, Mr. Franklin, as attorney for Zelekowski, delivered to 
Mr. Cummings, as attorney for the motor company, satisfaction 
pieces of the judgments. Concurrently therewith Mr. Cummings, 
as attorney for the motor company, delivered to Mr. Franklin, 
as attorney for the plaintiff, in payment of the aforesaid promis- 
sory notes, an assignment of the motor company’s claim against 
the defendant, based upon the indemnity of the motor company 
against loss, and concuirently therewith Mr, Franklin, as attorney 
for the plaintiff, delivered to Mr. Cummings, as attorney for the 
motor company, the aforesaid promissory note of the motor com- 
pany for $1,264.47, to the order of plaintiff, canceled and paid. 
On August 17, 1917, Mr. Franklin settled with his client, 
Zelekowski, paying him a substantial part of the money received 
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on the 14th, when the judgments were satisfied. Prior to any of 
these transactions it had been suggested by the parties that they 
would be carried out for the purpose of maturing the claim 
against the defendant. 

The defendant challenges the good faith of the motor company 
in thus procuring satisfaction of the judgments, asserting that the 
loss to the motor company is a mere pretense, and that no liability 
has been created against it upon the indemnity contract; the 
argument being that the motor company, having no known prop- 
erty out of which the judgments could have been satisfied, could 
not have incurred the loss covered by the contract of indemnity 
by the transactions above set forth. The challenge of the good 
faith of the foregoing transactions overlooks the fact of actual 
payment of the amount of the judgments to the judgment 
_ creditor. It must be admitted that, if there haid been no payment 

of the judgments to the judgment creditor, but the moneys were 
to be held by the judgment creditor to await the result of this 
action, such a pretended payment would be in bad faith, and 
would defeat plaintiff’s right of recovery. When plaintiff proved 
that the avails of plaintiff’s check had been actually used to pay 
Zelekowski’s judgments, that Zelekowski actually had the money, 
and that none of it was to be repaid by him to any person for 
plaintiff’s benefit, it would seem that the burden was then placed 
on the defendant to show some fact that would impeach the trans- 
actions. When it was established that the judgment creditor 
actually in good faith received from the motor company the money 
in satisfaction of his judgment, that plaintiff actually parted with 
his money for the purpose of having it used by the motor com- 
pany to satisfy the judgments, and that the attorney for the 
motor company actually paid the amount of the judgments for 
the purpose of satisfying the same, it would seem that the honest 
payment of the judgments had been established. At least, such 
facts can hardly be reconciled with a mere pretense of payment, 
without some other fact appearing than is shown by the record. 


Is the inference or proof that the motor company was insolvent, 
and hence that it is unlikely that it would pay a judgment against 
it by borrowing money for such an unnecessary purpose, a satis- 
factory answer to and an elimination of the proved fact that the 
motor company did pay the judgments? Is proof that the motor 
company could not have been compelled to pay the judgments any 
proof that it did not borrow the money in good faith and pay the 
judgments? It must be conceded that, if the motor company paid 
the judgments in good faith, it then acquired a cause of action 
against the defendant for reimbursement. The proof satisfac- 
torily shows that the motor company did borrow the money from 
the plaintiff in order to pay the judgments, that they did 
pay the judgments, and that the judgment creditor received the 
money of the motor company. The defendant’s contract of in- 














Misc.] Garetson-Greason Lbr. Co. vs. Home L.& A.Co. 329 


demnity does not provide that it shall not be liable in the event 
that the judgment debtor shall borrow moneys to pay losses in- 
sured against, and that it shall not be liable in the event that the 
insured becomes insolvent and borrows money to pay judgments 
recovered against it. It is the want of some provision of this 
character in the contract that has placed the burden on the de- 
fendant of establishing that the transactions were in bad faith 
before it can have a judgment dismissing the complaint. 

In Lewinthan vs. Travelers’, etc., 61 Misc. Rep. 621, 113 N. 
Y. Supp. 1031, the policy indemnified the plaintiff against “loss 
by reason of the liability imposed by law for damages for bodily 
injuries,” etc. It was held that the recovery of a judgment against 
plaintiff by a third person for such damages was proof of liability 
imposed by law and of the plaintiff’s right to recover. Maryland 
Casualty Co. vs. Omaha Electric Co., 157 Fed. 514, 85 C. C. A. 
106; Creem vs. Fidelity & Casualty Co., 141 App. Div. 493, 126 
N. Y. Supp. 555; Kennedy vs. Fidelity & Casualty Co., 100 
Minn. 1, 110 N. W. 97,9 L. R. A. (N. S.) 478, 117 Am. St. 
Rep. 658, 10 Ann. Cas. 673; Bausman vs. Credit Guarantee Co., 
47 Minn. 377, 50 N. W. 496; Lee vs. Clark, 1 Hill, 56. 

Upon the proofs, plaintiff was entitled to recover, and defend- 
ant’s motion must be denied. 


GARETSON-GREASON LUMBER CO. vs. HOME LIFE & 
ACCIDENT CO. (No. 55.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—INDEMNITY POLICY —ASSIGNMENT—NECES- 
SITY OF INSURED’S CONSENT. 


Under insurance policy indemnifying an employer against damages for 
injuries to employees, a prohibition prohibiting assignment of the 
policy without written consent of insurer held to apply only to assign- 
ments during the lifetime of the policy, and not to affect the validity 
of an assignment of a right of action accrued under the policy. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 


2. INSURANCE—INDEMNITY .INSURANCE—“LOSS”. TO EM- 
PLOYER—“ACTUAL LOSS.” 


Where the employee’ recovered judgment against the employer for per- 
sonal injuries, and the employer borrowed sufficient money to pay 
the judgment, executed his note for the same, and secured the note 
by an assignment of the right of action under policy indemnifying 
against damages for injuries to employees, and paid the money thus 
procured, the transaction involved a “loss” to the employer within the 
meaning of the “actual loss” clause of the policy. 


* Decision rendered, Dec. 17, 1917. 199 S. W. Rep. 547. 
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(For other cases, see Insurance, Dec. Dig. 435.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Actual Loss; Loss.) 


3. INSURANCE—ASSIGNMENT AS COLLATERAL—RIGHTS OF 
ASSIGNEE—SURETIES ON SUPERSEDEAS BOND. 


Where the employer borrowed the money from the surety on the super- 
sedeas bond to pay judgment, giving note therefor secured by an 
assignment of right of action under the indemnity policy, the surety 
succeeded to the rights of the employer; sureties on appeal bonds, 
while primarily liable to the judgment creditor, being sureties only as 
between the judgment creditor and themselves. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


4. INSURANCE — INDEMNITY INSURANCE — “PAYMENT IN 
MONEY.” 


A complaint alleging that employer paid the judgment against it, and that 
in order to do so it procured the money so paid, from the sureties 
on its supersedeas bond, giving note secured by assignment of policy 
therefor, sufficiently alleged ‘ ‘payment in money” within the “loss” 
and “money” clauses of indemnity policy. 


(For other cases, see Insurance, Dec. Dig. § 635.) 






















Appeal from Circuit Court, Dallas County; Turner Butler, Judge. 
Suit by the Garetson-Greason Lumber Company, for the use of 
another, against the Home Life & Accident Company. Complaint dis- 
missed, and plaintiff appeals. Reversed and remanded, with instructions. 









Crawford & Hooker, of Pine Bluff, for Appellant. 
T. D. Wynne, of Fordyce, for Appellee. 








NATIONAL SURETY CO. Er au. vs, WILLIAMS.* 
(Supreme Court of Florida.) 





5. INSURANCE—“CONTRACT OF 
TION. 

A bond made by a surety company agreeing to reimburse an employer 
for any pecuniary loss sustained “by any act of fraud and dis- 
honesty, including larceny or embezzlement, forgery and misappro- 
priation of funds,” committed by a designated employee, is in effect 
a “contract of insurance” to which the rules of construction gov- 
erning ordinary contracts of insurance are applicable. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 

Contract of Insurance.) 


6. INSURANCE—CONSTRUCTION IN FAVOR OF INSURED. 
The rule for the construction and interpretation of insurance contracts 
is that the policy must be liberally construed in favor of the in- 


* Decision rendered, Dec. 8, 1917. 77 S. Rep. 212. Syllabus by the 
Court. 


INSURANCE”—CONSTRUC- 
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sured so as not to defeat, without a plain necessity, his claim to the 
indemnity, which, in making the insurance, it was his object to 
secure. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—FIDELITY INSURANCE—CONSTRUCTION, 


A bond made by surety company agreeing to indemnify a hank against 
pecuniary loss on account of any fraud or dishonesty of its cashier, 
if susceptible of two constructions, one favorable to the bank, and 
the other favorable to the surety company, will be given the former 
construction when such bond was drawn by the attorneys or repre- 
sentatives of the surety company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
8. INSURANCE—FIDELITY INSURANCE—CONSTRUCTION OF 
BOND. 


The bond of a surety company agreeing to indemnify an employer against 
the default of an employee is to be most strongly construed against 
the surety. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


9. INSURANCE—FIDELITY BOND—SUIT—LIMITATIONS. 


The bond in this case provided that upon “becoming aware of any act 

which may be made the basis of a claim’ under such bond “the 
employer shall give immediate notice thereof to the surety at its 
home office” by telegraph and by registered letter, and within 90 
days after the date of such notice shall file with the surety an “itemized 
claim” under said bond. It further provided that no action to re- 
cover from the surety any claim under said bond should be brought 
“unless commenced within a period of 12 months after the date 
the employer shall have given notice of claim. 
Held, applying the foregoing rule of construction, that suit may be 
maintained in such a case when commenced within a period of 12 
months after the date upon which the employer has filed with the 
surety his “itemized claim,” and that such action is not barred 
because not commenced within a period of 12 months after the date 
upon which the employer gave notice that he had become aware “of 
any act which may be made the basis of a claim” under such bond. 


(For other cases, see Insurance, Dec. Dig. § 622[3].) 


10. —_e INSURANCE—MISAPROPRIATION 
—“FUNDS.” 

A misappropriation of funds does not necessarily mean a misappropriation 
of actual cash, because “funds” is a much more comprehensive term, 
and may include other assets or property. 

or other cases, see Insurance, Dec. Dig. § 430.) 


For other definitions, see Words and Phrases, First and Second Series, 
Fund.) 


11. INSURANCE—MISAPROPRIATION BY CASHIER—CERTI- 
FICATE OF DEPOSIT. 


When a cashier of a bank puts his note, which is of no value, in such 
bank, and issues a certificate of deposit of the bank in a like amount 
to another in payment to him of the purchase price of property which 
the cashier is purchasing for himself, the transaction is in legal 
effect the same as if such cashier had taken the money of the bank 
and used it in the purchase of such property. 


(For other cases, see Insurance, Dec. Dig. § 430.) 
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12. INSURANCE—LOAN TO CASHIER—MISAPROPRIATION. 


Where it is proven that a cashier of a bank has “loaned” to himself, 
without authority, excessive amounts of the bank’s funds, without 
taking security therefor, and that his bills receivable are consider- 
ably less in their aggregate amount than his bills receivable account 
carried on the books of the bank, it cannot be said that it has not 
been proven that he has misappropriated the funds of the bank, and 
the fact that he placed his worthless notes in the bank for the 
amount of the funds used or taken by him does not affect the 
substance of the transaction, nor change its real character. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


13. INSURANCE — FIDELITY INSURANCE — LARCENY OR 
EMBEZZLEMENT—EVIDENCE. 


In order that liability may attach on a bond conditioned to insure an 
employer against “fraud and dishonesty, including larceny or embezzle- 
ment, forgery, and misappropriation of funds,” by an employee, it is 
not necessary for the employer to introduce such evidence as would 
be necessary to convict the employee of the crime of larceny or 
embezzlement as defined by the laws of this state. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Error to Circuit Court, Wakulla County; E. C. Love, Jugde. 

Action by Alexander H. Williams, as receiver of the Sopchoppy 
State Bank against the National Surety Company and another. Judg- 
ment for plaintiff, motion for new trial denied, and defendant named 
brings error. Judgment affirmed, if remittitur be entered; otherwise, 
reversed. 


Fred T. Myers, of Tallahassee, for Plaintiff in Error. 
Francis B. Winthrop and W. J. Oven, both of Tallahasse, for 
Defendant in Error. 
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CAUMAN et aL. vs. AMERICAN CREDIT INDEMNITY 
CO. oF NEw York.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


3. INSURANCE—CREDIT INSURANCE—DUTY TO ASCERTAIN 
NATURE AND EXTENT OF AGENT’S AUTHORITY. 


Where the agent of a credit insurance company represented himself to 
one who desired to secure insurance as a special agent, the person 
desiring insurance was bound to ascertain the nature and extent of 
his authority. 


(For other cases, see Ineurance, Dec. Dig. § 88.) 
4. INSURANCE—CREDIT INSURANCE—A UTHORITY OF 
AGENT. 


The general agent of a credit insurance company, though authorized to 
make contracts and issue insurance policies, and to vary the terms 
of the policies and bind his company, though contrary to the express 
terms of his contract of employment, nevertheless could not, by con- 
temporaneous oral representations, override the express agreement 
for insurance made by plaintiffs, and contained in the written appli- 
cations signed by one of them. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


5. INSURANCE—AGENTS — APPARENT AUTHORITY—SECRET 
LIMITATIONS. 


The limitations placed upon the authority of the general agent of a credit 
insurance company, contained in the written agreement under which 
he was employed, did not affect the rights of third persons, who, 
without knowledge of such limitations, dealt with him within the 
apparent scope of his authority. 


(For other cases, see Insurance, Dec. Dig. § 88.) 


6. INSURANCE—CREDIT INSURANCE—FATILURE TO READ 
APLICATIONS OR CONDITIONS OF POLICIES. 


If an slicant for credit insurance did not see fit to read the applica- 
tions or the conditions of the policies to which the applications ex- 
ly referred, the rights of the parties are not to be affected; 
there having been nothing to prevent him from informing himself 
of their contents, if he desired. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


7. INSURANCE—CREDIT INSURANCE— REPRESENTATIONS 
BY AGENTS—BINDING FORCE. 

Whatever the apparent authority of a special and a general agent of a 
credit insurance company, persons who attempted to secure credit 
insurance were charged with knowledge, that no representations of 
agreements made by the two agents would bind the insurance com- 
pany, if contrary to the terms of the applications and of the policies 
annexed and referred to in the applications. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


8. INSURANCE—CREDIT INSURANCE—MAKING OF ORAL 
CONTRACT. 


Where all the negotiations between the agents of a credit insurance 


* Decision rendered, Jan. 14, 1918. 118 N. E. Rep. 259. 
Vol. LI—23. 
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company, and persons desirous to secure insurance, were in antici- 
pation of a written policy or policies to be issued, which policy or 
policies were not issued because the parties were never able to agree 
on terms, no oral contract of insurance or indemnity was made. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


9. INSURANCE—CREDIT INSURANCE—BANKRUPTCY OF 
DEBTOR. 

When a credit insurance company learned that a company whose account 
was sought to be insured had become bankrupt, it had a perfect 
right to refuse to issue any policy insuring the bankrupt company’s 
account. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Report from Superior Court, Suffolk County; Marcus Morton, 
Judge. 

Action by Meyer Cauman and others against the American Credit 
Indemnity Company of New York, resulting in verdict for defendant. 
On repcrt to the Supreme Judicial Court. Judgment ordered entered 
for defendant. 


J. E. Hannigan and I. Fox, both of Boston, for Plaintiffs. 
Guy A. Ham, of Boston, for Defendant. 
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LIFE. 
SUPREME COURT OF IOWA. 


BOULTING 
v. 


NEW YORK LIFE INS. CO. (No. 31807.)* 


1. INSURANCE—LIFE INSURANCE—FALSE STATEMENT AS 
TO USE OF LIQUOR—STATUTE. 


Inquiries, in an application for life insurance, as to whether applicant had 
ever used liquor, and in what quantities presently and in the past, in- 
hered in the report of the insurer’s medical examiner, so that false 
answers as to past use, in the absence of fraud on examiner, were 
no defense to the insurer, under Code, § 1812, providing that’ when 
the medical examiner of any life insurer shall issue a certificate of 
health, or declare the applicant a fit subject for insurance, or so re- 
port to the insurer or its agent, the insurer shall be estopped from 
setting up that assured was not in the condition of health required 
by the policy. 

(For other cases, see Insurance, Dec. Dig. 291[2].) 


2. INSURANCE—LIFE INSURANCE—STATUTE—“REPORT” OF 
EXAMINER. 

“Report” on an applicarft for life insurance, made by the insurer’s medical 
examiner by answers to questions as to the applicant’s physical con- 
dition in numerous specified respects, was such a report as is contem- 
plated by Code, § 1812, providing that when the medical examiner of 
any life insurer shall issue a certificate of health, or declare the ap- 
plicant a fit subject for insurance, or so report to the insurer or its 
agent, the insurer shall be estopped from setting up that assured was 
not in the condition of health required by the policy. 

(For other cases, see Insurance, Dec. Dig. 291[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Report.) 


Appeal from District Court, Woodbury County; Geo. Jepson, Judge. 
Action on a policy of insurance resulted in judgment ‘as prayed. The 
defendant appeals. Affirmed. 


Milchrist, Scott & Pitkin, of Sioux City, and James H McIntosh, of 
New York City, for Appellant. 

C. H. Rinker, of Anthon, and Henderson & Fribourg, of Sioux City, 
for Appellee. | awl} 


LADD, J. John Bolting died September 29, 1914. His death 
was due to hemorrhagic pancreatitis. An insurance policy on 
the life of the decedent was issued November 28, 1913, and this 
suit is to recover the indemnity of $1,000 stipulated therein to be 
paid upon his death. This policy was issued in pursuance of 
decedent’s application to the company, accompanied by the re- 


* Decision rendered, Feb. 8, 1918. 166 N. W. Rep. 278. 
Vol. LI—24. 
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port of its local medical examiner, with answers made to him. 
Among thesé answers were the following in response to the 
questions set out: 

“What is your daily consumption of wine, spirits or malt 
ligour ? 

“None. 

“What has it been in the past? 

“None, 

“Have you at any time used alcohol or drugs to excess? 

“Aig.” 


The applicant declared that the answers were made to obtain 
the insurance, and that he understood and agreed “that they are 
each material to the risk; that the company, believing them to 
be true, will rely upon them.” In its answer, the defendant 
alleges the falsity of these answers, that the policy would not 
have been issued but for its reliance thereon as true, and that 
it elected to rescind the contract expressed in the policy immedi- 
ately upon discovering that said answers were untrue, by so 
notifying the beneficiary and tendering return of the entireamount 
paid it on account of the issuance of the policy. The evidence 
that decedent had not indulged in the use of wine, spirits, or 
malt liquor during the 9 years previous to his death was un- 
disputed. Nothing contained in the record tended to show that 
the disease of which he died was traceable to the use of ‘n- 
toxicating liquor. About 9 years previous to his death he had 
taken what is known as the “Keeley Cure,” a well-known treat- 
ment for the liquor habit, and the evidence that during a period 
of 3 years, beginning in the spring of 1902, he was addicted to 
the use of intoxicating liquor and frequently imbibed to excess. 
The decedent must have been 24 or 25 years old when he took 
the cure and abandoned the habits mentioned, as his answers 
indicated that he was 33 years of age when he signed the appli- 
cation. It cannot be said then that he misrepresented his habits 
at the time he made answer to the medical examiner, and we 
are required only to ascertain the significance and bearing of the 
false statements with reference to his past habits. After the 
introduction of all the evidence each party moved for a directed 
verdict, whereupon the court excused the jury and sustained 
plaintiff’s motion by entering judgment as prayed on the ground 
that the misrepresentation as to decedent’s past habits in the use 
of intoxicating liquors inhered in the medical examiner’s report. 
This under the authorities heretofore cited must be conceded 
if the only bearing of the answers was as to his present condition 
of health. The appellant’s contention that the answers cannot be 
thus limited, but that they affect the hazard, independent of the 
applicant’s physical condition, and therefore that defendant is 
not estopped under section 1812 from pleading this defence. 


[1] Possibly existing habits of an applicant for insurance with 
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reference to the use of intoxicating liquors might materially 
affect, not only his physical condition, but also increase the 
hazard of a risk, for a person under the influence of liquor might 
not be as well able to care for himself as though not under such 
influence, a point not necessary to determine. The habits of a 
person, in this respect, which have been abandoned, however, 
could not well have any material bearing on the care he might 
give or precautions he might take for his own safety, and that he 
may have indulged, even excessively, could relate to or bear on 
his physical condition only. Such was the holding of the Court of 
Appeals of Kentucky in Mutual Life Insurance Co. v. Thomson, 
94 Ky. 253, 22 S. W. 89, where the court observed that: 

“It is of vital importance for an insurance company to know, 
before issuing a life policy, whether the applicant is then tem- 
perate in his habits, for obviously he would not be a fit subject 
for insurance, nor could a company prudently issue to him a life 
policy, if he was not then temperate in his habits of drinking 
intoxicating liquor; and, consequently, if he had made a false 
statement in that particular, it would be no answer to say the 
habits were not such as to impair his health, because insurers 
have a right to protect themselves by guarding against the risk 
of pernicious habits. May on Ins. § 290. But it seems to us an 
inquiry in regard to previous habits of drinking intoxicating 
liquors is not material unless they existed to such an extent as 
to affect the health or physical condition of the applicant, and 
thereby render him an unsatisfactory subject’ for life insurance.” 


There was no inquiry as to whether applicant had taken the 
Keeley or other cure; but, even if there had been, it would seem 
that the only purpose which could have been subserved would 
have been to furnish facts on which the examiner’s report on the 
physicial condition of the applicant might be based. The same 
is true of an abandoned habit in the use of intoxicants; that 
this was appellant’s view from the fact that the answers were in 
response to questions addressed by the medical examiner rather 
than directly by the company through its soliciting agent to the 
applicant. The testimony of its physician tended to sustain our 
conclusion that whether decedent (had formerly indulged in 
drinking wine, spirits, or malt liquor or had used alcohol to ex- 
cess bore solely on his present physical condition and longevity as 
affected thereby. As said in Stewart v. Ass’n, 110 Iowa, 528, 
81 N. W. 782: 


“This policy contains no express requirements with reference 
to the health of the assured, nor are these ordinarily found in 
such instruments. Very evidently the degree of health contem- 
plated by the statute is that of being ‘a fit subject of insurance.’ 
But for being in that condition, no company would knowingly 
issue a policy. When the insured is in such a physical condition 
as to be ‘a fit subject for insurance,’ he is in a ‘condition of health 
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required by the policy.’ The only possible purpose of the in- 
formation sought was to enable the medical examiner to 
determine the true physical condition of the applicant.” 


We are of the opinion that the trial court rightly held that the 
inquiries inhered in the report of the medical examiner to the 
company. 

[2] II. But was there a report such as is contemplated in 
section 1812 of the Code, which declares that: 


“In any case where the medical examiner, or physician acting 
as such, of any life insurance company or association doing busi- 
ness in the state shall issue a certificate of health or declare the 
applicant a fit subject for insurance, or so report to the company 
or association or its agent under the rules and regulations of 
such company or association, it shall be thereby estopped from 
setting up in defense of the action on such policy or certificate 
that the assured was not in the condition of health required by 
the policy at the time of the issuance or delivery thereof, unless 
the same was procured by or through the fraud or deceit of the 
assured.” 


It is to be noted that no particular form of report is exacted. 
If in substance, by direct assertion or in response to interroga- 
tories the applicant is represented to be in insurable condition 
this is sufficient. Here the medical examiner’s report was in 
large part by question and answer; and, as indicating that his 
report was the equivalent of a certificate of health or declaration 
that the insured was a fit subject for insurance, we quote some 
of the questions and answers: 


“25. Do you find, after careful inquiry and physical examina- 
tion, any evidence of past or present disease? (If so, give full 
details. ) 

“A. Of brain or nervous system? 

“A. No. 

“B. Of the heart or lungs? 

“B. No. 

“C. Of the stomach or any of the abdominal organs? 

“C. No. 

“D. Of rheumatism or gout? 

“D. No. 

“E. Of the skin, middle ear, eyes or any part of the body? 

“E. No. 

“26. A. Does chemical examination of the applicant’s urine 
show albumen or sugar (even traces) or any abnormality ? 

“A. No. 

“B. State specific gravity, and if it is below 1015 or above 
1025, give your opinion below as to the cause. 

“B. 1020. 

“C. Has applicant ever had any genitourinary ailment? 
(syphilis, stricture, etc.) (If so, give full details.) 
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“C. No. 

“D. Do you know or suspect that the applicant is now, or ever 
has been intemperate? 

“D. No.” 

At the close is a special notice in these words: 


“The attention of the medical examiner is called to the fact 
that policies issued by this company are free from all restrictions 
as to residence, travel or occupation, and are incontestable after 
one year. Every endeavor should be made therefore, to make 
this report as complete and precise as possible; the object being 
to give the home office a pen picture of the applicant as he 
presents himself to you. If in addition, therefore you know of 
any fact, or have any impression not expressed above, that in 
your judgment would probably influence the home office in its 
estimate of the risk, please note it below.” 

Manifestly this is such a report as contemplated in section 
1912 of the Code. These answers with others by the examiner 
plainly declared the applicant in such a condition of health as to 
be a fit subject for insurance. Weimer v. Economic Life Ins. 
Ass’n, 108 Iowa, 451, 79 N. W. 123; Stewart vs. Ass’n, 110 
Towa, 528, 81 N. W. 782; Peterson v. Ass’n, 115 Iowa, 669, 87 
N. W. 397; Murray v. Brotherhood of American Yeomen, 163 
N. W. 421; Wood v. Ass’n, 121 Iowa, 44, 95 N. W. 226. As 
remarked in New York Life Ins. Co. (9 C. C. A.) 207 Fed. 481, 
125 C.C. A. 143: 

“In other words, he had, as an expert representative of the 
company, and as required by his instructions, given in his report 
a pen picture of the applicant as he presented himself to the 
examiner, and this pen picture was favorable to the applicant as 
an insurable risk. It was plainly upon the examination and re- 
port of the skilled expert of the company that the character of 
the risk was finally and mainly determined by the company.” 

The report being such as contemplated by the statute quoted, 
the company is estopped from inquiring into the condition of 
decedent’s health at the time, or whether statements to the , 
medical examiner were true or false, unless the report was 
obtained by fraud. Fraud on such examiner is not alleged. The 
judgment is affirmed. 

PRESTON, C. J., and EVANS and GAYNOR, JJ., con- 
curring. 
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COURT OF APPEALS OF KENTUCKY. 


MILLER et vx. 
v. 


NEW YORK LIFE INS. CO.* 







1. INSURANCE —LIFE INSURANCE — DIVIDENDS—“CLASS OF 
POLICIES.” 

In its primary and ordinary meaning, a “class” of life insurance policies 
signifies those policies issued (a) in the same calendar year, (b) 
upon the lives of persons of the same age, and (c) on the same plan 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 59.) 









2. INSURBANCE—LIFE INSURANCE — DIVIDENDS — DISTRIBU- 
‘TION POLICY—CLASSES AS INDEPENDENT UNITS. 

Two deferred dividend life insurance policies, on the 20-year distribution 
policy plan, with mortuary dividend features, did not make it the 
duty of the insurer to treat the yearly classes to which they belonged 
as independent units, crediting to the persisting policies of such small 
classes respectively all the profits derived from lapsed policies of the 
classes, but the description “policies in the distribution policy plan,” 
found in a provision in one of the policies that “surplus or profits 
derived from such policies on the distribution policy plan as shall not 
be in force at the date of the completion of their respective distribu- 
tion periods shill be apportioned among such policies as shall com- 

plete their distribution periods,” must be construed to mean all 

Hi policies issued on the distribution policy plan, and not merely policies 
issued in the same year, at the same age, and on the same plan. 

(For other cases, see Insurance, Dec. Dig. § 59.) 





















3. INSURANCE—LIFE INSURANCE—DISTRIBUTION POLICY. 

The thing of supreme importance in the conduct of the business of life 
insurance is to pursue methods such as will place all policyholders on 
a plane of exact equality so far as the certainty of the payment of 
valid death claims is concerned; all other features and considerations, 
such as the distribution of profits among the survivors of a particular 
class of policvholders, must be held in strict subordination to that 
paramount duty. 


(For other cases, see Insurance, Dec. Dig. § 59.) 











4. INSURANCE--LIFE INSURANCE—SURPLUS AND PROFITS. 

The whole business of life insurance, including the apportioning of sur- 
plus or profits, depends on the recognition and scientific application of 
averages, which would have been deprived of an adequate basis for 
its safe operation had a life insurer undertaken to treat its various 
classes or groups of policyholders as detached units, a violation of 
the principle of average which should not be adopted when to do so 
would discriminate among policyholders insured on the same plan and 
under similar policies. 


(For other cases, see Insurance, Dec. Dig. § 59.) 













”* Decision rendered, Feb. 12, 1918. 200 S. W. Rep. 482. 
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5. INSURANCE — LIFE INSURANCE— SURPLUS sxe PROFITS 
—DISTRIBUTION. 


The right and duty of classification for participation in nie or profits 
in a mutual life insurance company is limited to such policyholders as 
contribute thereto, and necessarily includes in any such classification 
all who contribute, but when any classification for distribution of 
profits adopted by the insurer includes all who are entitled to partici- 
pate, and excludes all who are not entitled te share in any item of 
profits or surplus, and its methods of distribution and bookkeeping 
among members thus classified are fair and equitable, no policy- 
holder has a right to object to the classification or method of keeping 
accounts adopted, though some other method would attain the same 
results, because the duty of keeping accounts, including classification, 
necessarily devolves on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 59.) 


6. INSURANCE—LIFE INSURANCE—CLASSIFICATION OF 
POLICYHOLDER. 

Though policies provided they were issued on the distribution policy plan, 
that the distribution should be completed on a givén date, that no 
dividend or surplus should be allowed or paid on the policy unless 
insured should survive until the completion of its distribution period, 
and unless the policy should then be in force, and that surplus or 
profits derived from such policies on the distribution policy plan as 
should not be in force at the date of the completion of their respective 
distribution periods should be apportioned among such policyholders 
as should complete their distribution period, the holder of two de- 
ferred dividend policies, on the 20-year distribution policy plan, with 
mortuary dividend features, in a mutual company, had no right to be 
placed in a class limited not only as to the plan of insurance, but also 
as to the date of issue of policy and age of insured, to ascertain 
profits due him from lapses and forfeitures only, a classification con- 
cededly impracticable as well as inequitable with reference to every 
other item covered by the insurer’s accounting. 


(For other cases, see Insurance, Dec. Dig. § 59.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, First 
Division. 

Suit by Shackelford Miller and wife against the New York Life In- 
surance Company. From a judgment dismissing the petition, plaintiffs 
appeal. Judgment affirmed. 


Ellerbe W. Carter and Tyler Barnett, both’ of Louisville, for Ap- 
pellants. 

J. P. Hobson & Son, of Frankfort, J. H. McIntosh, of New York City, 
and William Marshall Bullitt, of Louisville, for Appellee. 


CLARKE, J. In 1889 and 1893, respectively, the New York 
Life Insurance Company issued two deferred dividend policies 
for $5,000 each to appellant, on the 20-year distribution policy 
plan; with mortuary dividend features. The premiums were 
paid, as due, upon each policy during the deferred dividend 
periods, when settlements were had in which on the first policy 
appellant was paid in insurance the equivalent of $824.80 as the 
accumulated dividends due him, and on the second policy he was 
paid in cash $982.10 as the dividends due him on that policy. 
Thereafter, on September 3, 1913, appellant and his wife, who was 
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the beneficiary under the policies, filed this suit in equity against 
the insurance company for an accounting, alleging a larger divi- 
dend was due under each policy than was paid, and praying for 
an accounting and judgment for the excess claimed to be due. 
Attached to the petition were interrogatories calling for such 
information as plaintiffs deemed essential to an accounting. 


The answer, conceding plaintiffs’ right to an accounting, but 
denying that anything further was due on either policy, gave such 
an elaborate mass of detailed information in reference to every 
deferred dividend policy, on the same plan as plaintiffs’ policies, 
issued by it, from the date of plaintiff’s first policy to the date 
of the preparation of the answer, some 11,000 in number, in 
addition to an exposition of the principles of life insurance, with 
figures and methods of calculation of every item of debit and 
credit involved, or asked for, as not only to stagger, but to balk, 
any one other than an experienced actuary. In this great mass 
of information, furnished by the defendant, were tables showing 
some of the results of treating such small classes as would be 
formed by a classification of policies issued in each year, on the 
plan of plaintiff’s policies, to persons of the same age, as an 
illustration of an argument advanced that such classes, if treated 
as independent units, would result in great profit to some such 
classes, while to other like classes the losses not only would wipe 
out all dividends, but impair the insurance feature of the policies. 
In other words, such a classification would in some cases destroy 
entirely the primary object of the policy, that is, life insurance, 
and in all cases make insurance secondary and dependent upon 
the investment feature of such policies, and that such a classifica- 
tion was therefore not only impracticable, but destructive of the 
primary purpose of the contracts, and had not been adopted by 
the company. 

Plaintiffs then filed an amended petition in which they placed 
their right to recover upon just such a classification, and amended 
their prayer to conform thereto, asking judgment on the first 
policy for $339.60 and on the second policy for $548.85, making 
in all $888.45 claimed to have been fraudulently withheld by the 
defendant. 


The answer to the amended petition denied that the sums 
claimed, or any sum, had been fraudulently or otherwise with- 
held or were due plaintiffs, 

A reply was filed denying the allegations in the answer to the 
effect that the amounts paid him were the full amounts due, or 
that they were determined by an accounting, or upon adopted 
principles or methods for determination of the amounts equitably 
due him, or that any accounting had been had, or that the sums 
paid were received or accepted in full settlement of the accumu- 
lated dividends due. 

The only testimony introduced, in addition to the answers of 
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defendant to the interrogatories filed with the petition, was that 
of appellant in his own behalf and two actuaries for defendant. 
Appellant testified that no accounting had been rendered at the 
time of the payments to him, or at all, although demanded; that 
such payments were not in full of the amounts due for accumu- 
lated dividends, in support of which several letters to and from 
the company were introduced; and the larger dividends had been 
received upon a like policy, covering practically the same period, 
in another company. The actuaries testified in approval of the 
methods employed by defendant and as applied to the policies 
involved. 


[1-4] The chancellor rendered judgment dismissing plaintiffs’ 
petition, and delivered a written opinion which so clearly and 
concisely states the questions involved as well as our conclusions 
with reference thereto, that a considerable portion of it is em- 
bodied herein, furnishing also, as it conveniently does, a basis 
for such elaboration as we deem proper, in answer to criticisms 
thereof by counsel for plaintiffs. After stating the case, the 
opinion is as follows: 


“Whilst there appear to be many cases of classification of life 
insurance policies, in its primary and ordinary meaning ‘a class’ 
of policies signifies those policies issued (a) in the same calendar 
year, (b) upon the lives of persons of the same age, and (c) on 
the same plan of insurance. According to this definition one of 
the plaintiff’s policies belonged to a class of 27 and the other to 
a class of 76. 

“The method of apportionment employed by the defendant 
when a class completes its period of accumulation, which method 
appears to have been followed in the case of plaintiff’s policies, 
is: (1) To apply to each class, not the mortality experience of 
that class within itself, but the average mortality rate of the 
company’s experience among all its deferred dividend policy- 
holders; (2) to charge the policies of the class with their pro- 
portionate share of the company’s expenses; (3) to credit the 
class with interest at the average rate earned by the company on 
all its funds; and (4) to apply the average rate of lapse and 
surrender prevailing among all policies issued on that plan of 
insurance. Whenever a class completes its period of accumula- 
tion, the defendant company makes a calculation on the theory 
of its going into liquidation, and apportions to that class such 
part of the total assets of the company as it would receive if the 
company were on that date in fact going into liquidation. As to 
the particular class it is an actual liquidation. By this method, 
it is stated in the proof, all the assets of the company are appor- 
tioned, leaving no balance. 

“Boiled down, the issue in the present controversy is as to 
whether the defendant, by the terms of the policies and the law 
applicable to the case, was required to treat each of the classes 
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to which the plaintiff’s policies belonged as segregated units of a 
tontine character at least so far as regards distribution of profits 
from lapses, No. (4) above. 


“It appears that the profits from the lapses in plaintiff’s two 
classes, if each is taken by itself, are considerably more than the 
average among all the policies issued on the same plan of insur- 
ance, and on behalf of the plaintiff it is contended that the de- 
fendant should have divided those profits among the survivors of 
each of those classes only. For the defendant, on the other harid, 
it is maintained that the contracts do not so require, and, further, 
that a method of apportionment such as the plaintiff urges would 
have been impracticable, because as claimed, the small number of 
persons actually composing the two classes in question, or likely 
to compose any ‘class,’ precludes the application of the principle 
of averages to the extent that is necessary in the business of in- 
suring lives. 


“To be properly dealt with in an opinion, the question involved 
might be said to call for an elaborate exposition of the principles 
of life insurance, an explanation-of the various factors involved, 
and a more or less extensive presentation of intricate calculations. 
The court, however, cannot undertake that mode of treatment, 
but must restrict itself to a very brief statement of its conclu- 
sions. These are: 


“(1) That there is nothing in the policies themselves which 
made it the duty of the defendant to treat the classes to which 
they belonged as independent units, crediting to the persisting 
policies of those small classes respectively all the profits derived 
from the lapsed policies of those classes, but that the description, 
‘policies on the distribution policy plan,’ found in the provision 
in the policy No. 327256, that ‘surplus or profits derived from 
such policies on the distribution policy plan as shall not be in 
force at the date of the completion of their respective distribution 
periods shall be apportioned among such policies as shall com- 
plete their distribution periods,’ must be construed to mean all 
policies issued on the distribution policy plan, and not merely 
policies issued in the same year, at the same age, and on the 
same plan. 


“(2) That the thing of fundamental and supreme importance 
in the conduct of the business of life insurance is to pursue such 
methods as will place all policyholders on a plane of exact equality 
so far as the certainty of the payment of valid death claims is 
concerned. All other features and considerations, such as the 
distribution of profits among the survivors of a particular class 
of policyholders, must, in every properly managed company, be 
held in strict subordination to the paramount duty just stated. 

“(3) That the entire business of insuring lives, including the 
matter of apportioning surplus or profits, depends for its suc- 
cessful and equitable conduct upon the recognition and faithful 
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and scientific application of the principle of averages, and that 
the principle would have been deprived of a basis adequate for 
its safe operation had the defendant undertaken to treat its 
various classes or groups of policyholders as detached units, to 
the extent urged by counsel for the insured, as illustrated by the 
fact that, whilst under such a plan some classes, like the plaintiff’s, 
would have shown handsome profits to the survivors, others 
would have been insolvent. 


“(4) That the accounting made by the defendant will have to 
be approved, and the petition is dismissed. It is so ordered.” 

Plaintiff's main contention is that the defendant was required 
to classify all its policies, placing those issued the same year upon 
the same plan to persons of the same age in a single class and 
treat same as an independent unit. In support of this contention 
the cases of United States Life Insurance Co. v. Spinks, 126 
Ky. 405, 103 S. W. 335, 31 Ky. Law Rep. 185, and Equitable 
Life Insurance Co. vs. Winn, 137 Ky. 641, 126 S. W. 153, 28 
L. R. A. (N. S.) 558, are cited and relied upon as conclusive. 
It will therefore be necessary for us first to consider these cases. 

1. In both it was held that an insurance company is a trustee 
liable to its policyholders, upon the termination of the trust, to 
an accounting, and in the latter case that, if it failed to render 
such an accounting when demanded by suit, a judgment as by 
default would go against it for the amount claimed to be due. 
In reaching these conclusions rather extensive discussions of the 
principles underlying and applicable to insurance as a business 
are indulged; and in deducing therefrom the duties and obliga- 
tions of the company to its policyholders, it is said, in effect, that 
the obligation for an accounting by the company imposes the 
duty of classification and bookkeeping, so that the accounting 
may be had when the time therefore arrives; but in neither case 
did the court attempt to define how the classification should be 
made or the accounts be kept, except that both must be done in 
such manner that the company could, whenever due the insured, 
render him an accounting upon fair and equitable terms. In fact, 
the Spinks Case, under a New York statute, it is true, which 
does not seem to be involved here, carries the trusteeship theory to 
the extent of practically eliminating the possibility of profit from 
lapses by requiring the application of every cent due the lapsed 
policy to the purchase of .extended insurance, which, if followed 
in this case, would defeat plaintiff’s claim, because, as finally 
urged, it is reduced to a claim to the right of participation in 
the profits from lapses under a classification which the company 
insists is preferential and unfair. 

It is therefore apparent that these cases are applicable here 
only in so far as they establish the right in plaintiffs to an ac- 
counting and for such a classification of their policies and such 
information as was necessary to a fair and equitable adjustment 
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of their interests, under their policies, in the surplus of the de- 
fendant, a mutual company, to the creation of which they had 
contributed. It is equally apparent that neither of these cases 
fixes any particular method for a classification of the policies, 
or an accounting thereunder, because the question was ‘not be- 
fore the court in either case, except in the most general terms, 
which amount to no more than requiring that the method em- 
ployed by the company, in keeping its accounts with its members, 
shall be such as will enable it, when called upon, to render a fair 
and equitable accounting, which necessarily accords to the com- 
pany the right to adopt any method which is fair and equitable, 
when considered in the light of its contract with the plaintiff and 
its other policyholders, who, the enterprise being the mutual 
undertaking of all policyholders, are entitled to the same con- 
sideration as the plaintiff; and no methods could be adopted 
which would give any policyholder undue advantages in the dis- 
tribution of mutual funds intrusted to the care and management 
of the company as trustee for all. 

This is the only logical conclusion possible upon a considera- 
tion of a mutual life insurance company purely as a trustee for 
its policyholders, and might, if pushed, lead to some grave diffi- 
culties upon a consideration of the extent of the power of such a 
company to make a contract for prefential treatment of any kind 
of either an individual policyholder or a class. That question, 
however, is not here, and we make this suggestion only for the 
purpose of illustrating the absolute necessity, upon an accounting 
with plaintiff or any policyholder, of considering the rights of all 
policyholders insured at least upon the same plan and under 
similar contracts, and of the consequent duty of defendant to 
adopt no plan of classification or method of accounting which 
would impair the rights of others insured upon the same plan 
of insurance as plaintiff. Certainly neither of the cases cited 
can be construed as authority for any classification or method 
of keeping accounts which would give any policyholder, or any 
“class” any preference over other policyholders insured upon the 
same plan of insurance and under policies similar in terms, 

[5] These considerations unquestionably, it seems to us, limit 
the right and duty of classification for participation in surplus 
or profits in a mutual company to such policyholders as contribute 
thereto, and necessarily include in any sich classification all who 
contribute thereto; otherwise the classification will be both un- 
fair and inequitable; but when any classification for distribution 
of profits adopted by the company thus includes all who are 
entitled to participate and excludes all who are not entitled to 
share in any item of -profit or surplus, and its methods of 
distribution and bookkeeping among members thus classified 
are fair and equitable, no policyholder has a right to object to 
the classification or methods of keeping accounts which the com- 
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pany has adopted, even though some other method which it 
might have adopted would attain the same results, because the 
duty of keeping accounts, which, of course, includes classifica- 
tion, necessarily devolved upon the company; for, as a trustee, 
this is of necessity one of the most important duties intrusted 
to it. 

Plaintiff contends that, because defendant did not classify his 
policies with others issued in the same year, at the same age, and 
upon the same plan, and treat such “classes” or groups as inde- 
pendent units, it made no classification whatever, and therefore, 
under the Winn. Case, he was entitled to a default judgment; 
but this contention results from a refusal to consider any classi- 
fication other than of policies issued the same year, at the same 
age, and upon the same plan, as complying with the classification 
suggested in the Spinks and Winn Cases. But, as we have at- 
tempted to show, these cases did not lay down any rule for classi- 
fication except it must be fair and equitable, and the classification 
suggested by plaintiff, but not adopted by defendant, is proved 
most conclusively to be neither fair nor equitable, because it 
would have placed one of plaintiff’s policies in a “class” of but 
27 members, and the other in a “class” of 76 members, which 
would have resulted in large profits to members of these two 
small classes because of accidental fortunate experience in 
mortality, but would have resulted to members of other such 
small classes, insured upon exactly the same plan and under ex- 
actly similar policies, except as to age and date of issue, not 
only in loss of any profit, but in the loss of insurance as well, be- 
cause, by chance the ‘mortality experience of such other small 
subdivisions of the one large class insured upon the same plan and 
under similar contracts was unfortunate. Such a classification as 
plaintiff demanded was therefore clearly discredited, because it 
rendered ineffective upon equitable terms of participation in 
profits not only the tontine feature, but the whole insurance 
policy of some members of the whole class, who held exactly 
similar ‘policies as did plaintiff, except as to dates of issue and 
age of the insured. 

Plaintiff concedes that the classification demanded by him can- 
not be applied to mortality or expenses, or to profits other than 
from lapsed or forfeited policies, but contends such a classifica- 
* tion should have been made as to profits derived from these 
items of lapses and forfeitures. 


[6,7] So that, as far as classification is concerned, the real 
question raised is: Did plaintiff have the right to be placed in 
a class limited not only as to the plan of insurance, but also as to 
the date of issue and age of the insured, for the purpose of 
ascertaining profits due him from lapses and forfeitures only, 
which classification is concededly impracticable as well as in- 
equitable, with reference to every other item covered by an ac- 
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counting. Certainly this question is not determined by either the 
Spinks or the Winn Case, and no such proposition was even 
suggested, and therefore those cases are not only not applicable, 
and do not cover this case like a blanket, as stated by counsel for 
plaintiff, for they do not even touch it, except to entitle plaintiff 
to a fair and equitable accounting, which is not contested. How- 
ever, policies of the same kind, upon lives of persons of the 
same age, issued the same year, can be, and are by defendant, 
placed in a class for convenience ii making the calculations of 
what is due each, because maturing the same year and covering 
the experience of the company for the same time, but, as con- 
ceded by plaintiff, such a class cannot be treated as a separate 
unit, in determining its share of loss from deaths, but the average. 
mortality rate of the company’s experience among all of its de- 
ferred dividend policyholders must be applicd, nor for deterinin- 
ing its share of expenses and profits other than from lapses and 
forfeitures, but the average rate to all policies issued by the 
company must be applied. 

If policies of the same plan are not to be classified as to date 
of issue and age of the insured, and such classes treated as separ- 
ate units, with respect to mortality, expenses, and earnings, other 
than from lapses and forfeitures, which, as is most conclusively 
proved by this record, cannot be done as to effectuate the evident 
and expressed primary purpose of the policy, why should they 
be so classified and treated as to these lapses and forfeitures? 
Plaintiff's answer to this is that his policies so provide, which, if 
true, is a good and sufficient answer, because, while it is the duty 
of courts to construe an ambiguous contract or provision therein, 
so as to give effect to the intention of the parties, as expressed by 
the contract considered in the light of the circumstances inducing 
and attending its execution, no court has the right of power, 
under the guise of construction, to make for the parties a con- 
tract they did not make, which it is insisted the chancellor did in 
this case. 


The exact provisions of the policies sued on, under which this 
claim is made, are not pointed out by counsel for plaintiff, but 
we presume that the following clauses, copied from one of the 
policies, because they are all we can find relating even remotely 
to the subject, are those referred to and relied upon: 


“This policy is issued on the distribution policy plan the par- 
ticulars of which are as follows: That the distribution period for 
this policy shall be completed on the 29th day of July 1909; 
that no dividend or surplus shall be allowed or paid upon this 
policy unless the insured shall survive until completion of its 
distribution period and unless this policy shall then. be in force; 
that surplus or profits derived from such policies on the dis- 
tribution policy plan as shall not be in force at the date of the 
completion of their respective distribution periods shall be ap- 
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portioned among such policies as shall complete their distribution 
periods.” 


How these clauses can be construed as an agreement to limit 
their application to such policies only as were issued in the same 
year to persons of the same age, rather than to all policies of the 
same plan we are unable to see, and certainly there is nothing in 
any clause of either policy which expressly so provides. On the 
other hand, the provisions quoted above that “surplus or profits 
derived from such policies on the distribution policy plan as shall 
not be in force at the completion of their respective distribution 
periods shall be apportioned among such policies as shall com- 
plete their distribution periods,’ in the words we have italicized, 
indicate a participation in profits derived from all “such policies 
on the distribution plan as shall not be in force at the completion 
of their respective distribution periods’ by all the persisting 
policies: First, because to include a part and exclude another 
part of “such policies on the distribution policy plan,” a single 
plan, would be to make a distinction between policies of the same 
kind merely because of an accidental difference in the date of 
issue, and in the age of the insured, not a distinguishing feature, 
although necessitating a different premium, because of the neces- 
sity of equalizing the differences in age by compensation in order 
that all could qualify for an uniform classification upon fair 
terms under the same plan; and, second, because if, as contended 
by plaintiff, only those could participate in a distribution of 
profits from this source whose policies covered the same period, 
why the expression “at the completion of their respective distribu- 
tion periods’? This plainly indicates the inclusion of policies 
having different distribution periods. 


We therefore conclude that neither by his policy nor under 
the Spinks or Winn Case was the plaintiff authorized to demand 
a classification, according to date of issue and age, for the dis- 
tribution of any profits or for any other purpose, and that such 
classification made by the defendant for convenience, as ex- 
plained, in making calculations for policies maturing at the same 
time, was not an adoption by it of such classification for any 
other purpose. 

The profits or surplus derived from lapsed, surrendered, and 
dead policies were by defendant carried to the surplus derived 
from other sources on all deferred dividend policies such as 
plaintiff, regardless of date of issue and age of insured; and this 
seems to us both a reasonable construction of these clauses and 
the proper classification of the policies the equitable principles 
upon which the Spinks and Winn Cases are rested; in fact, the 
classification made necessary on account of the impracticability 
of any other, with respect to other items involved in determining 
the amount of surplus due these policies, unless a different plan 
of classification is to be adopted with respect to the one iter of 
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profit from lapses and forfeitures, which is not provided for by 
the terms of the policy, so far as we are able to discover, and 
which is not demanded by either the Spinks or the Winn Case, 
but rather forbidden by both because inequitable and unfair. The 
plan of insurance selected, rather than the date of issue and age 
of the insured, in the absence of express provisions of the policy 
or the law, in our judgment, indicates and necessitates the proper 
classification of a policy for the distribution of all surplus; for 
otherwise the benefits of the law of averages are lost or seriously 
curtailed. Counsel for plaintiff seems to resent any reference to 
or consideration of the law of averages in the decision of this 
case, but insurance is the developed scientific effort to eliminate, 
or rather reduce to the minimum, the consequences of chance by 
the substitution therefor of the stable law of averages and the 
investment feature of tontine insurance policies is but incidental 
and dependent upon, and modernly regarded as inimical to, in- 
surance. Any mere construction of an insurance contract, there- 
fore, that would disregard or unreasonably interfere with the 
law of averages, the basic principle of all insurance, as would un- 
questionally result from a classification into such small classes as 
is desired by plaintiff, ought not to be adopted and cannot be 
adopted, when to do so would discriminate among policyholders 
insured upon the same plan and under similar policies. 

Plaintiff's contention that the defendant did not furnish the 
information most needed and desired grows out of the fact that 
defendant did not give the particular accounting asked for, based 
upon the classification demanded by plaintiff, but not adopted by 
defendant, although information was furnished from which the 
results of such a classification can be obtained. As we have de- 
cided that such a classification was not authorized, it necessarily 
results plaintiffs were not entitled to an accounting upon such a 
classification. And the fact that defendant did not classify its 
policies according to the particular method conceived by plain- 
tiff to be the proper one is not proof the company made no 
classification, and that a default judgment was therefore author- 
ized under the Winn Case, as insisted by counsel for plaintiffs, 
because the proof shows that defendant did classify plaintiff’s 
policies as belonging to the class embracing all of its policies issued 
on the distribution policy plan, which, as we have attempted to 
show, was intended by the contract; and the accounting upon 
that classification rendered by the defendant shows, we think, 
that plaintiff, as a persisting member of the class, received his 
proportionate share of the profits from the lapses and forfeitures 
of all such members of the class, that is, all of those insured on 
the same plan that did not persist until the end of “their respec- 
tive distribution periods.” 

That the profits from the deferred dividend feature of the 
policies. are disappointing and not larger is, in part at least, due 
to the fact that lapses and forfeiture are not favored, and in 
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deference to laws enacted and public opinion, have been nearly 
eliminated from insurance contracts, as by the very terms of 
plaintiff’s policies, providing automatically for extended insur- 
ance, surrender values, and the like, in the event of failure to pay 
the premiums. 

It is therefore apparent the loss of profits of which plaintiff 
complains, and which may have formerly accrued to accidentally 
fortunate holders of this particular kind of policy, but which no 
longer accrue, results largely from a sound public policy, which 
is embodied in the nonforfeiture provisions of plaintiffs’ policies, 
that would carefully guard against the misfortune and even 
carelessness of all such policyholders, the primary insurance 
feature of such contracts, the basic principle of which is recog- 
nized to be the law of averages among a number large enough 
to establish such a law. Hence, we repeat, no mere construction 
not demanded by the express terms of the contract ought to be 
indulged to force a classification into groups so small as to ignore 
the law of averages, for to do so, while it would afford Jarge 
profits to a fortunate class, such profits would be at the expense 
of less fortunate classes, although the surviving members of all 
such subordinate classes had been equally faithful in completing 
their contracts, issued upon precisely the same plan, but at 
different dates and ages. In other words, an equitable and fair 
classification must include in one class all policies issued upon 
the same plan so that participation in profits may be uniform to 
all the members of that single branch of the mutual enterprise: 
and a further classification or subdivision among such holders of 
uniform policies, depending only upon the accidents of age and 
date of issue, ought not to be made, and must not be made, when 
such a subdivision is into such small units as will necessarily re- 
sult in inequitable inequalities among members holding the same 
kind of policies, which must, and will, always and inexorably, 
follow the elimination of the law of averages among a large 
number of persons, for such averages are the very foundation 
and only hope for stability and uniformity in any kind of insur- 
ance ; and anything less is but a reversion to chance, the very thing 
insurance was invented to obviate. 


The whole contention of plaintiff rests finally upon the con- 
ception that his policies and the right to an accounting announced 
in the Spinks and Winn Cases demand a classification based upon 
the date of issue and the age of the insured, and that defendant, 
having failed to adopt that classification and render account in 
accordance therewith, failed to either classify or account; but 
such a construction of either the policies or those cases, as we 
read them, is not warranted, and the classification and the ac- 
counting rendered thereon by defendant is, we think, a reasonable 
and equitable compliance with the contracts adopted, while the 
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classification sought by plaintiff would have been extremely un- 
fair to other policyholders insured upon the very same plan. 
Hence the judgment must be, and it is, affirmed. 


SUPREME COURT OF NEBRASKA. 


KALEY 
v. 


NORTHWESTERN MUT. LIFE INS. CO. (No. 19766.)* 


1. INSURANCE— LIFE INSURANCE—AGENT’S ESTIMATE ON 
SEMI-TONTINE POLICY—EFFECT. 


A paper entitled “A Conservative Estimate of a Semi-Tontine Policy,” 
inconsistent in several respects with the conditions of the policy, was 
shown to an applicant for life insurance by an agent, and was signed 
by the agent. It was also attached by the agent to the policy when 
it was received by him from the main office of the insurance company, 
and it was then forwarded by him to the insured by mail. The appli- 
cation and policy both contained limitations on the authority of the 
agent, and the officers of the company had no knowledge of the ex- 
istence of the paper or of its having been attached to the policy. In 
this action to recover the difference between the amount due under 
the policy and the amount stated in the “estimate,” it is held that the 
policy and application constituted that contract, and that the insurer 
was not bound hy such “estimate.” 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE—POWERS OF AGENTS—ESTIMATE. 


An agent of a life insurance company, the limitation of whose power is 
set forth in the application for insurance, which limitation is ex- 
pressly called to the attention of the applicant, cannot vary the terms 
: the policy by an estimate of results of the policy attached by him 
thereto. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


Appeal from District Court, Douglas County; Leslie, Judge. 
Action by Jacob L. Kaley against the Northwestern Mutual Life In- 


surance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


This action is brought to recover $976.10 with interest, being the 
difference between the amount paid plaintiff by defendant on a policy of 
insurance and the amount which he claims is due under the terms of the 
policy. The trial court’ found for defendant. Plaintiff appeals. 

In 1889 plaintiff purchased a semi-tontine 20-payment life insurance 
policy from the defendant. At the time he agreed to take the policy 
J. H. Mockett, Jr., one of the firm of Mockett & Son, state agents for 


* Decision rendered, Feb. 1, 1918. 166 N. W. Rep. 256. Syllabus by the 
Court. 
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defendant, explained the nature of the insurance to him, and made out 
and signed the following “estimate” on a printed blank form: 

“A Conservative Estimate of a Semi-Tontine Policy in the North- 
western Mutual Life Insurance Company of Milwaukee, Wis. 

Kind—20 Yr. S. T. 20 payment life. Age—36. Amount of policy— 
$2,500. Annual premium for 20 pears—$87.25. At the expiration of 20 
years you can choose from the following options: 


“First Option. 


“Surrender policy and take your entire share of its earnings in cash, 
namely : 


CATON BEUGH NEE 65s Es Goce HRD EN VL ORO $1,377.90 
SOUGOME Sic ESS ean ns Sore ec a ie eE ee 1,766.17 
EGG: Cont ONE ois ois vcd cen tide abe Podere Peon Phe eae hee $3,144.07 
Total premiums paid to the company...............cceeeeeeeeees 1,745.00 
20 years of life insurance, and profit on investment of........... $1,399.07 


“J. H. Mockett, Jr., Agent.” 


The second and third options are not material in this case. Accord- 
ing to plaintiff's evidence, Mockett promised that this paper would be sent 
to the home office of the company at Milwaukee with the application, and 
that the policy would contain the same when it was delivered to him. 
Plaintiff paid the first premium, and soon afterwards received the policy 
by mail from Mockett & Son. The estimate was attached with paste to 
the second page of the policy, and plaintiff supposed it had been attached 
at the home office. Shortly before the expiration of the 20-year period 
he notified the company at its home office that he elected to exercise the 
first option named in the “estimate” and take the cash value of $3,144.07 
specified therein. In reply to this letter defendant stated that it knew 
nothing about any such option, and that the “estimate” had never been 
signed or authorized by it or by any one for it. It offered to pay $1,- 
377.09, the guaranteed reserve. and $790 surplus, with interest, amounting 
in all to $2,167.97. Plaintiff accepted this as a partial payment. 

The policy provided: 

“This policy is issued on the semi-tontine plan, and its tontine divi- 
dend period is 20 years. This policy shall, if kept in force, share in the 
surplus, according to the company’s usage, at each distribution after 20 
years from the date hereof, until all contributions to the surplus found in 
the course of making such distributions to have arisen from this policy 
shall have been returned.” 

Among the conditions are the following: 

“Eighth. No dividends shall be allowed or paid upon this policy, un- 
less the insured shall survive the completion of its tontine dividend period, 
and unless this policy shall then be in force.” 

“Ninth. The condition last preceding being contained in all policies 
issued on the semi-tontine plan, all savings made in consequence of it shall 
be apportioned equitably among such policies issued on that plan as shall 
complete their tontine dividend periods.” 

It is also provided therein that upon completion of the tontine divi- 
dend period the insured shall have the option either: 

“First, to withdraw in cash the accumulated surplus apportioned by 
the company to this policy; secondly, on furnishing satisfactory proof 
that ‘the insured is then in good health, to apply said surplus to the pur- 
chase of a nonforfeitable participating paid-up addition to the amount 
insured under this policy; thirdly, to surrender this policy and receive 
therefor in cash its entire share of assets (that is, the accumulated re- 
serve, together with the surplus apportioned) which reserve the company 
guarantees shall not be less than $1,377.90 in addition to said surplus.” 
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On the back of the policy is printed: 

“Agents are not authorized to waive forfeitures or to make, alter or 
discharge contracts.” ey 

In the answer defendant sets out certain provisions of the application 
limiting the authority of the agent, and alleges that the plaintiff at that 
time knew that the estimate executed by an agent was not and could not 
be a part of the policy. 

A number of other provisions of the policy are set out. It is also 
alleged that the estimate is inconsistent with the policy and does not 
refer to it, that the contract is a Wisconsin contract, and that under the 
law of that state such an estimate does not operate to change the terms of 
the policy as issued by the company or to guarantee or promise any other 
cash value than that already paid. 


John P. Breen, of Omaha, for Appellant. 
Montgomery, Hall & Young, of Omaha, for Appellee. 


LETTON, J. (after stating the facts as above). [1,2] Both 
parties rely upon the law of Wisconsin. Plaintiff cites the case 
of Timlin v. Equitable Life Assurance Society, 141 Wis. 276, 
124 N. W. 253. In this case the evidence established that the 
policy with the statement attached thereto was issued at the home 
office of the company. In the heading of the paper is found, 
“These estimates are the authorized figures of the society.” It was 
held under the evidence that the statement constituted a part of the 
contract, that the amount of the life annuity which was in con- 
troversy was definitely fixed in the statement, and that the com- 
pany was liable for the amount thus specified. Defendant relies 
upon the case of Tourtellotte v. New York Life Ins. Co., 155 
Wis. 455, 144 N. W. 1117. In this case the jury found that an 
unsigned statement inclosed with the policy, but not attached 
thereto, allowing certain options, the first of which was to with- 
draw the cash value of $8,160, was a part of the contract of in- 
surance, and that plaintiff was entitled to withdraw this amount. 
The Supreme Court said: 

“The question raised by the appeal is, Does the statement, 
Exhibit 2, treating it as a part of the contract of insurance, change 
the policy so as to make it guarantee or promise a cash value of 
$8,160 at maturity? The trial court held that it did not. Was 
such ruling correct? The statement purports to do nothing but 
illustrate or explain the contract. It contains no words of promise 
or guaranty.” 

It is also said the statement in the Timlin Case contained— 
“words of promise as to the amount to be paid, while here we 
have language which purports only to illustrate the policy, and 
which states the source of the figures upon which the illustration 
is based.” 

It was held that there was no liability by reason of this state- 
ment for more than the actual surplus and reserve. The opinion 
cites Untermyer v. Mutual Life Ins. Co., 128 App. Div. 615, 
113 N. Y. Supp. 221; Grange v. Penn Mutual Life Ins. Co., 
235 Pa. 320, 84 Atl. 392, which support the conclusion reached. 
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Of the two Wisconsin decisions, the facts in the Tourtellotte Case 
are more nearly like the facts in this case. It is undisputed that 
the blank form of “estimate” was prepared and procured to be 
printed by J. H. Mockett & Son in conjunction with another 
agent of the company, and that no officer of the company was 
aware of its existence or use until plaintiff sought to exercise 
the option. There is testimony that the estimate was taken from 
a book issued by a private individual and sold to agents generally 
and used to the knowledge of the company by its soliciting agents, 
but there is no proof that the estimates shown in the book or set 
forth in the statement were not based on past experience, or that 
there was a willful attempt to mislead and defraud. Plaintiff is 
a man of intelligence and education, and while he testifies that 
he was then not aware of the meaning of the word “tontine,” 
or what the tontine plan of insurance was, we must conclude that 
he was aware of the meaning of the word “estimate,” which is a 
word in common use. The statement is entitled ““A Conservative 
Estimate of a Semi-tontine Policy.” This is not the language of 
contract but merely of expectation. The language used in the 
“estimate” : M 


“At the expiration of 20 years you can choose from the fol- 
lowing options, first, a surrender of the policy and take your 
entire share of its earnings, guaranteed reserve $1,377.90 and 
surplus $1,766.17” 


—shows that it was the amount of the reserve that was guar- 
anteed, and not the amount of surplus. This of itself was sig- 
nificant. The policy stated the contract and the options which 
could be exercised under it. There was indorsed upon it a 
statement that agents had no power to make, alter, or discharge 
contracts. It provided in what manner the surplus which was 
to be divided at the end of 20 years should be accumulated, but 
made no attempt to specify its amount. Manifestly this would 
depend upon so may circumstances as to be impossible of ac- 
curate prediction. The number of policyholders in the tontine 
class, the number of lapses, the future condition of the money 
market which would determine the rate of interest which in- 
vestments would draw, were all uncertain factors. Legislation 
limiting forfeitures, increasing the rate of taxation, or changing 
the method of assessment, might reduce materially the funds 
which would otherwise fall into the surplus. The “estimate” 
fixes and liquidates matters which are left indefinite in the 
policies, and in so far inconsistent with its provisions. 

The application shows that plaintiff affirmatively~ stated that 
he agreed and understood: 

“That no statements, representations or information made or 
given by or to the person soliciting or taking this application for 
a policy, or to any other person, shall be binding on the company, 
or in any manner affect its rights, unless such statements, repre- 
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sentations or information be reduced to writing and presented 
to the officers of the company at the home office in this applica- 
tion.” 

This was no doubt designed to avoid just such controversies. 
The desire of an agent for commissions may tempt him to make 
promises which his principal is unable or unwilling to fulfill; 
hence the necessity of such a provision. Only such statements as 
have been brought to the company’s attention in writing in the 
application are authorized by it, and can be relied upon. Ordi- 
narily the acts of an agent within the scope of his authority will 
bind the principal, but where there is an express limitation of 
this brought to the knowledge of the person dealing with the 
agent, no act of the agent beyond the limitation can bind the 
principal. 

Life insurance is based upon mathematical. principles. Its 
plans of insurance, and the rates and premium payments to be 
made, are prepared by actuaries and based upon mortality ex- 
periences. The safety and permanence of such associations, and 
the welfare of their policyholders demand that their contracts 
may not be held subject. to be changed at will by a mere agent 
whose limited powers have been brought to the knowledge of the 
applicant. 

Plaintiff has called to our attention the case of Forman v. 
Mutual Life Ins. Co., 173 Ky. 547, 191 S. W. 279. The facts in 
that case are not the same as in this; but, even if identical, we 
are of the opinion that the cases cited by the Wisconsin court, 
supra, and the following cases from other jurisdictions are more 
to be preferred as persuasive authority. Donoho v. Equitable 
Life Assurance Society, 22 Tex. Civ. App. 192, 54 S. W. 645; 
Truly v. Mutual Life Ins. Co., 108 Miss. 453, 66 South. 970 
(this case distinguishes a former case in that state cited by 
plaintiff) ; O’Brien v. Equitable Life Assurance Society, 173 
Mich, 432, 138 N. W. 1086; Williams v. New York Life Ins. 
Co., 122 Md. 141, 89 Atl. 97. 

If the evidence had established that the estimates were not 
based upon former experiences, were beyond reason and fraud- 
ulent, and that the insurance company had knowledge of the use 
of such false and fraudulent estimates by their agents, then the 
law would afford an appropriate remedy to one injured or de- 
frauded. As the case stands, the judgment of the district court 
must be affirmed. 


SEDGWICK, J., not sitting. 


HAMER, J. (concurring). I concur in the conclusion. I do 
not think that the policy sued on justifies a conclusion that the 
paper entitled “A conservative estimate of a semi-tontine policy” 
was a part of the policy itself. The paper probably seemed to 
Kaley to have come from the home office, but it was signed, J. H. 
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Mockett, Jr., Agent. It did not purport to be more than an esti- 
mate. It contained no words of promise but it was a most art- 
fully drawn estimate of the advantages likely to come to the 
insured. I have no doubt that the paper was very influential 
upon Kaley. It may have appeared to Kaley that the company 
put on the “estimate” and “authorized” the figures. The ques- 
tion is not before us to determine whether the company by its 
agent did Kaley a wrong for which it might be liable in tort and 
therefore I do not wish to be understood as saying that an action 
in tort against the company will lie. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





PAGLIUCA 
v. 


ITALIAN BARBERS’ BENEV. SOC. or New Yorx.* 


1. INSURANCE— BENEVOLENT INSURANCE— PAYMENT OF 
DEATH BENEFITS—“LEGAL HEIRS.” 

By-laws of benevolent society, providing for payment of death benefit to 
“the widow, family, or legal heirs, or to whom the member shall 
direct,” contemplated payment to the next of kin, in case a member 
et no wife or children; the term “legal heirs” not including children 
only. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Legal Heirs.) 


2. INSURANCE—BENEVOLENT INSURANCE —A CTION FOR 
DEATH BENEFIT—PARTIES. 


Deceased having no widow or children, the administrator had the right to 
maintain an action for death benefit. 


(For other cases, see Insurance, Dec. Dig. § 804.) 


3. INSURANCE — BENEVOLENT INSURANCE—MEMBER IN 
GOOD STANDING—DETERMINATION. 

Whether decedent was a member in good standing would depend upon 
the construction of the by-laws of defendant benevolent society. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


Appeal from Trial Term, New York County. 

Action by Florindo Pagliuca, as administrator, etc., against the Italian 
Barbers’ Benevolent Society of New York. Judgment dismissing com- 
plaint, and plaintiff appeals. Reversed, and new trial ordered. 


* Decision rendered, Feb. 1, 1918. 168 N. Y. Supp. 837. 
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Argued before Clarke, P. J., and Dowling, Smith, Page, and Shearn, 
a 


Marx & Snydecker, of New York City (Abraham Snydecker, of 
New York City, of counsel), for Appellant. 
Antonio Ferme, of New York City, for Respondent. 


SHEARN, J. This action was brought by the plaintiff, as 
administrator of the goods, etc., of Canio Rabasco, deceased, to 
recover of the defendant a death benefit as provided by its by- 
laws. The deceased became a member in January, 1916, pay- 
ing his dues for that month and the ensuing three months. He 
died on July 21, 1916. Although he had failed to pay his dues, 
etc., thereafter, no registered notice or letter was at any time 
sent to him, requesting payment, as provided by article 25 of 
chapter 4 of the by-laws, and no resolution was at any time 
passed expelling or suspending him from membership. The 
family of the deceased consisted of his father, mother, brothers, 
and sisters who are in Italy. He left no widow or children. The 
complaint was dismissed, upon the ground that, deceased having 
left no widow or children, his next of kin were, not entitled to 
the death benefit, and upon the further ground that the appellant 
was not the proper party to maintain the action, 

[1] The first question is whether the policy contemplates the 
payment of a death benefit to the next of kin in the event of the 
member leaving no widow or children. Chapter 1, under the 
title, “Title and Scope,” provides in article 24: 

“For the death of any effective member of this association 
who is in order with the administration of all his taxes and 
monthly dues ninety days after the decease date, the C. C. 
[central council] shall pay to the widow, family, or legal heirs, 
or to whom the member shall direct in his last will and testament 
or by a written declaration previously made and sent to the same 
C. C. [central council], the sum of one dollar for so many effec- 
tive members then in order with the administration of all his taxes 
and monthly contributions.” 

It is quite clear that there was no intention to limit the benefit 
to the widow and children, in view of the agreement to pay as 
directed by the will or written declaration of the decedent. 
Neither does the term “legal heirs” embrace only the children. 
In Pfeifer v. Supreme Lodge, 173 N. Y. 418, 66 N. E. 108, the 
death benefit was payable to the “heirs” of the deceased. The 
court held that the word “heirs” was “not used in its strictly 
technical sense as representing persons entitled to inherit real 
estate, but rather as indicating the next of kin” and that the word 
“heirs” is “equivalent” to the next of kin in this connection.” 
The trial court, therefore, erred in holding that it was intended 
by this provision of the by-laws to exclude next of kin in case the 
insured left no widow or children, 

[2] The next question involves the right of the plaintiff to 
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maintain the action. We agree with the trial justice that the 
cases of Janda v. B. R. C. U., 71 App. Div. 150, 75 N. Y. Supp. 
654, and Bishop v. G. L. O. E. of M. A., 112 N. Y. 627, 20 N. E. 
562, both of which cases sustained the right of the administra- 
trix to maintain the action, are not decisive of the question here, 
for in each of these cases the administratrix was the widow and 
had a sufficient interest in the fund to sustain the action. The 
Pfeifer Case, supra, however, is an authority upholding the 
plaintiff’s right to maintain this action. In that case the plaintiff 
was a niece of one of the next of kin; that is to say, was a 
daughter of the deceased’s sister. The Court of appeals held 
that the plaintiff, as administratrix, was a quasi trustee for the 
next of kin, who were represented by the word “heirs.” It is true 
that on a Subsequent trial of this case it appeared that the plain- 
tiff had an assignment of her mother’s interest, which would be 
sufficient to bring the case within the Janda and Bishop Cases, 
but this fact did not appear in the case when the Court of Ap- 
peals sustained the right to maintain the action. The court, 
therefore, erred in holding that the plaintiff was not entitled to 
maintain the action. 

[3] The respondent, however, contends that in no event can 
there be a recovery, because the deceased was not a member for 
the period of one year, and was not in good standing at the time 
of his death. The validity of this contention depends upon the 
true construction of the defendant’s constitution and by-laws, 
which are written in the Italian language. Two radically different 
translations were submitted to the court, but there was no proof, 
by an official interpreter or otherwise, which would enable the 
court to determine which was correct, or whether either one was 
correct. We are therefore not in a position to pass upon the 
respondent’s construction of the by-laws, so as to do full justice 
to both parties. Upon the retrial of this case, the entire con- 
stitution and by-laws should be introduced in evidence, and the 
correct translation thereof should be established. It may also be 
possible to adduce competent evidence of the practical construc- 
tion thereof by the defendant and the insured during the latter’s 
period of membership. 

The judgment is reversed, and a new trial ordered, with costs 
to appellant to abide the event. Order filed. All concur. 
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ADAMS v. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. (7 Div. 869.)* 


(Supreme Court of Alabama.) 


2. INSURANCE—M UTUAL BENEFIT INSURANCE — FORFEI- 
TURE BY NONPAYMENT OF ASSESSMENT. 

The nonpayment of an assessment by the holder of a benefit certificate 
could not preclude a recovery thereon where he died before he could 
have been suspended for the nonpayment of such assessment. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from City Court of Talladega; Marion H. Sims, Judge. 

Action by Mrs. Maude E. Adams against the Sovereign Camp, Wood- 
men of the World. From a judgment for defendant, plaintiff _— 
Reversed and remanded. 


A. A. Garrett and Riddle & Riddle, all of Talladega, for Appellant. 
C. H. Roquemore, of Montgomery, for Appellee. 
* Decision rendered, Nov. 15, 1917. Rehearing denied, Jan. 24, 1918. 77 
South. Rep. 692. 





WHITNEY v, WEST COAST LIFE INS. CO. (S. F. 7553.)* 


(Supreme Court of California.) 


1. INSURANCE —- LIFE INSURANCE—INTENT TO DECEIVE— 
PRESUMPTION. 


A presumption of applicant’s intent to deceive is only raised when his 
statements are made with knowledge of their falsity. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—LIFE INSURANCE—STATEMENTS IN APPLI- 
CATION—FRAUD. 


Where an applicant for life insurance answered in the negative the ques- 
tions as to whether he had ever had shortness of breath or disease or 
palpitation of the heart, and stated that the only injury or illness or 
attendance of a physician within the past seven years was occasioned 
by a burn and named the physician consulted, and withheld informa- 
tion that he had consulted a physician who had diagnosed his trouble 
as myocarditis, of which he died, and that he had a few months be- 
fore his application consulted another physician, which information 
would have probably prevented the issuance of the policy, he was 
guilty of fraud invalidating the policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


* Decision rendered, Dec. 28, 1917. Rehearing denied, Jan. 24, 1918. 169 
Pac. Rep. 997, 
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Department 2. Appeal from Superior Court, City and County of San 
Francisco; Daniel C. Deasy, Judge. 

Action by Anna St. John Whitney against the West Coast Life Insur- 
ance Company. From a judgment in favor of plaintiff and from an or- 
der denying its motion for a new trial, defendant appeals. Judgment and 
order reversed. 


Myrick & Deering, of San Francisco (James Walter Scott, of San 
Francisco, of counsel), for Appellant. 

Norman A. Eisner and T. C. Van Ness, Jr., both of San Francisco, 
for Respondent. 


NATIONAL LIFE INS. CO. OF THE UNITED STATES 
OF AMERICA v, JORDAN. (No. 9154.)* 


(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE—CONSTRUCTION OF POLICY—PROOF OF 
LOSS—STATUTE. 


The policy of insurance sued on contained a provision that the company 
“does hereby agree * * * to pay the funeral benefit * * * 
within twenty-four hours after satisfactory proof of loss has been 
submitted to the company.” Under this stipulation of the policy, the 
submission to the company of proof of the death of the insured is a 
condition precedent to a recovery in this case, unless such proof has 
been waived by the company, or by some agent of the company hav- 
ing authority to make such waiver. It not appearing from the record 
that such proof was submitted to the company, or that the company, 
or any agent of it having authority to do so, ever waived it, the 
verdict for the plaintiff was unauthorized, and the court erred in not 
sustaining the certiorari sued out by the defendant. Civ. Code 1910, 
§ 2490; Jackson v. Southern Mutual Life Ins. Co., 36 Ga. 429; 
Graham v. Niagara Fire Ins. Co., 106 Ga. 840, 32 S. E. 579; Lippman 
v. ZEtna Ins. Co., 120 Ga. 247, 47 S. E. 593. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


2. INSURANCE—REFUSAL OF DEMAND FOR PAYMENT — 
WAIVER OF PROOF OF LOSS. 


While a demand for the payment of an insurance policy, and an absolute 
refusal thereof, either by the company itself or an agent authorized 
to make such refusal, waives proof of loss (German-American Ins. 
Co. vs. Davidson, 67 Ga. 11; Etna Ins. Co. v. Sparks, 62 Ga. 187; 
Merchants’ & Mechanics’ Ins. Co. vs. Vining, 67 Ga. 661; Id., 68 Ga. 
197; Liverpool & London & Globe Ins. Co. v. Ellington, 94 Ga. 785, 21 
S. E. 1006; Continental Ins. Co. v. Wickham, 110 Ga. 129, 35 S. E. 
287), the mere fact that a payment of the premium on the policy, 
tendered before the death of the insured, was refused by an agent of 
the defendant company on the ground that the policy had lapsed (it 
not appearing that the agent was authorized to make any waiver for 
the company), does not show such a waiver. Nor did the following 
letter of the company, written to the plaintiff’s attorney after the 
death of the insured, constitute such a waiver: “We are in receipt 


* Decision rendered, Jan. 22, 1918. 94 S. E. Rep. 862. Syllabus by the 
Court. 
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of your pe relative to claim of Ella Ash, Columbus, Ga., 
policy No. I L 88736, and note your statement that this party was 
taken ill April 21, 1916, and died on May 23d. As the policy requires 
notification of illness to be given the company within a certain speci- 
fied time. and as this notice was not given us, it would appear that 
there is no liability in the case. Owing to the limited information at 
hand, we are not in a position to affirm or deny liability, but if you 
desire to make proof, we are inclosing preliminary blank for that 
purpose. It is to be understood, however, the furnishing of this 
proof blank or its acceptance as proof is not to be construed as a 
waiver of any of the rights of the company, as they appear or might 
appear, and furthermore, it will be necessary to insist upon strict 
compliance with the provisions of the policy. Please see that one 
side of the blank is filled out by the attending physician, and the 
other side, in so far as it is possible, by some members of the family 
who are familiar with the circumstances pertaining to the previous 
history of illness of the deceased. On receipt of this blank properly 
filled out, the matter will have our prompt attention. Yours truly, 
E. C. Rockafellow, Adjuster.” 


(For other cases, see Insurance, Dec. Dig. §§ 558[1], 559[2].) 


Error from Superior Court, Muscogee County; G. H. Howard, Judge. 

Action by Georgia Jordan against the National Life Insurance Com- 
pany of the United States of America. Judgment for plaintiff, writ of 
certiorari dismissed, and defendant brings error. Reversed. 


J. L. Willis, of Columbus, for Plaintiff in Error. 
Ed Wohlwender and Paul Blanchard, both of Columbus, for Defend- 
ant in Error. 


SUPREME CIRCLE OF BENEVOLENCE v. SMITH 
(No, 8673.)* 


(Court of Appeals of Georgia, Division No. 1.) 


1. INSURANCE—ACTION ON DEATH CERTIFICATE—VENUE. 


The fact that the Supreme Circle of Benevolence is a fraternal organiza- 
tion chartered by Dougherty Superior Court, having its principal 
office and place of business in Dougherty County, does not render 
the Superior Court of Randolph County without jurisdiction to en- 
tertain a suit upon a “death certificate” issued by the Supreme Circle 
of Benevolence to a member of a subordinate lodge created by its 
authority and controlled by by-laws provided by it, located in Ran- 
dolph County, where such subordinate lodge is in existence at the 
time the suit is brought and service effected upon its officers in 
charge of the office and place of business of such subordinate lodge. 
Supreme Circle of Benevolence vs. Beall, 18 Ga. App. 425, 89 S. E. 
630; Heralds of Liberty v. Bowen, 8 Ga. App. 325, 68 S. E. 1008. 

(a) Such jurisdiction is not ousted by the following by-laws of the or- 
ganization: “The bureau of endowment shall in no event be respon- 
sible to the individual members for neglect or failure of their lodges 


* Decision rendered, Jan. 29, 1918. 94 S. E. lee 1034. Syllabus by 
the Court. 
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to send in to the Supreme Secretary the names or money of its mem- 
bers under the requirements of this act, nor shall the bureau of en- 
dowment be responsible for the actions of the officers of the local 
lodges; but it is expressly understood that said officers are agents of 
the local lodges and rot of the bureau of endowment.” “There is no 
magic of words to change the real into the unreal; a device of words 
cannot be imposed upon a court in place of an actuality of facts.” 
(For other cases, see Insurance, Dec. Dig. § 811.) 


Error from Superior Court, Randolph County; W. C. Worrill, Judge. 
Action by Matilda Smith against the Supreme Circle of Benevolence. 
Judgment for plaintiff, and defendant brings error. Reversed. 


Geo. H. Perry, of Cuthbert, and Pope & Bennet, of Albany, for 
Plaintiff in Error. 
J. E. McDonald, of Cuthbert, for Defendant in Error. 


BENES v. BANKERS’ LIFE INS. CO. (No. 11450.)* 


(Supreme Court of Illinois.) 


1. INSURANCE—LIFE INS URANCE—CREDITOR’S RIGHT TO 
PROCEEDS. 


Where a policy of life insurance was payable to the insured’s creditor as 
her interest might appear, and there was no allegation that such 
creditor then had an interest in the policy, the deceased’s personal 
representative was the proper party to sue for and collect the insur- 
ance, though under Practice Act (Hurd’s Rev. St. 1915-16, c. 110) 
§ 18, the creditor could sue if the debt were not paid. 


(For other cases, see Insurance, Dec. Dig. § 591.) 


4. INSURANCE—ACTION ON LIFE POLICY—PRIMA FACIE 
CASE. 


When one suing on a life policy introduced the policy sued on, and, re- 
citing the payment of the first premium, made proof of the death of 
the assured, the giving of notice and the furnishing of proofs of 
death to the company or a waiver of such proofs, and made proof that 
he was the person named in the policy, he showed a prima facie right 
of recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—ACTION ON LIFE POLICIES—EVIDENCE AD- 
MISSIBLE UNDER GENERAL ISSUE—FORFEITURE. 


The defense of forfeiture of insurance policies by reason of failure to 
pay subsequent premiums, or of violation of other conditions subse- 
quent, must be alleged by special plea of the insurer, and is not avail- 
able under the general issue, so that a special plea setting up such 
defense is not demurrable on the ground that the defensive matter 
could be shown under the general issue. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


* Decision rendered, Dec. 19, 1917. Rehearing denied, Feb. 7, 1918. 118 
N. E. Rep. 443. 
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6. INSURANCE—LIFE INSURANCE — FORFEITURE — FAILURE 
TO PAY PREMIUM. 


Under a life policy providing that a failure to pay premiums when due 
shall render the contract void, a failure to pay any one premium when 
due worked a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


7. INSURANCE—LIFE INSURANCE—ACTION —DEFENSES— 
PLEADING. 


In an action upon a life policy, where the insurer set up forfeiture for 
nonpayment of premium, the allegation that “the premium due” on 
a certain date had not been paid, then or since, nor within the month 
of grace provided for in the policy, and that by reason thereof the 
policy was not in force, rendered unnecessary the further allegation 
that the premium became due in the lifetime of the insured. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Error to Appellate Court, First District, on Appeal from Circuit 
Court, Cook County; Lockwood Honore, Judge. 

Action by James C. Benes against the Bankers’ Life Insurance Com- 
pany. From a judgment of the Appellate Court affirming a judgment for 
plaintiff, defendant brings certiorari. Reversed and remanded. 


E. I. Frankhauser, of Chicago (C. Petrus Peterson, of Lincoln, Neb., 
and Richard H. Colby, of Chicago, of counsel), for Plaintiff in Error. 
D. Ryan Twomey, of Chicago, for Defendant in Error. 


MERCHANTS’ RESERVE LIFE INS. CO v. RICHARDSON. 
(No. 9912.)* 


(Appellate Court of Indiana, Division No. 1.) 


2. INSURANCE—FINDINGS—FALSITY OF ANSWERS IN APPLI- 
CATION. 


The answer, “Yes, for dyspepsia,” to special interrogatory, “Did insured 
within five years before application consult any physician for any 
bodily ailment?” is not the equivalent of a finding that answer, 
“None,” to question, in application for life insurance, “Give name of 
any physician consulted in last five years,” was false. 


(For other cases, see Insurance, Dec. Dig. 670.) 


4. INSURANCE -— SPECIAL FINDINGS — CONFLICT WITH GEN- 
ERAL VERDICT. 


Answers to interrogatories in an action on a life policy, even if showing 
a breach of the representation or warranty of insured that he had 
not in five years consulted any physician for any bodily ailment, will 
not overcome the general verdict for plaintiff in the absence of fur- 
ther answers showing an election by insurer to rescind, and an offer 
to place insured in statu quo within a reasonable time after learning 


* Decision rendered, Jan. 5, 1918. 118 N. E. Rep. 576. 
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the facts, and so not where there is no finding as to time between ac- 
quisition of knowledge and offer. 


(For other cases, see Insurance, Dec. Dig. 670.) 


5. INSURANCE — SPECIAL FINDINGS — CONFLICT WITH GEN- 
ERAL VERDICT. 


For answers to interrogatories showing any breach of representation or 
warranty as to insured having other insurance to overcome general 
verdict for plaintiff in action on life policy, there must be finding of 
seasonable offer to rescind and return premiums. 


(For other cases, see Insurance, Dec. Dig. 670.) 


6. INSURANCE--REPRESENTATIONS — SUBSTANTIAL TRUTH. 


If answers and declarations in application for life insurance be represen- 
tations, and not warranties, they need be only substantially true, so 
far as material to the risk. 


(For other cases, see Insurance, Dec. Dig. § 254.) 


” 


7. INSURANCE — REPRESENTATIONS — INCORPORATING AP- 
PLICATION IN POLICY. 


The mere incorporation of an application for life insurance into the policy 
does not convert into warranties answers and declarations in the ap- 
plication which purport to be representations only, in the absence of 
language in the policy itself sufficient for such purpose. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


8. INSURANCE—GOOD HEALTH—EVIDENCE. _ 

Evidence in action on life policy held to justify finding that insured’s 
statement in application that he was in good health was in substantial 
accord with truth. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


9. INSURANCE--APPLICATION—PALSE STATEMENTS— 
KNOWLEDGE OF EXAMINER. 


The answer in application for life insurance that insured had consulted 
no physician in five years is, at least so far as material, substantially 
true, where written down by the examining doctor, the insurer’s 
agent, after insured had told him that he had shortly before gotten 
some medicine for dyspepsia from a doctor, and the examiner had told 
him that did not amount to anything. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—APPLICATION—FALSE STATEMENTS— 
OTHER INSURANCE. 

So far as material to the risk, the answer in application for life i insurance, 
constituting a representation only that he carried certain insurance in 
another company, was substantially true, though it had, a few days 
before, lapsed for nonpayment of dues. 

(For other cases, see Insurance, Dec. Dig. § 301.) 


Appeal from Circuit Court, Grant County; H. J. Paulus, Judge. 
Action by Florence A. Richardson against the Merchants’ Reserve 


Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


William J. Whinery, of Hammond, and Meade S. Hays, of Marion, 
for Appellant. 

Condo & Browne. of Marion, and James C. Blacklidge and Wolf & 
Barnes, all of Kokomo, for Appellee. 
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CONKLING v. KNIGHTS AND LADIES OF SECURITY. 
(No. 31768.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—FAILURE TO 
PAY ASSESSMENT—FORFEITURE OF CERTIFICATE—SUS- 
PENSION OF MEMBER. 


Where, by the by-laws of a mutual benefit society, part of the contract of 
insurance, failure to pay an assessment on or before the last day of 
the month automatically suspended the member without any act by 
the society, and forfeited all rights under the certificate, and a July 
payment was not paid nor tendered until August 6th, all the rights of 
the member and his beneficiary under the certificate became forfeited 
automatically on August Ist, and the member was suspended; the pro- 
vision being binding on him, and the society having a right to insist on 
its strict enforcement. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE— PAYMENT 
OF ASSESSMENTS—“WAIVER.” 

Where the by-laws of a mutual benefit society provided that assessments 
should be paid during the month under pain of forfeiture of certifi- 
cate and suspension from membership, but the society repeatedly ac- 
cepted payment of monthly assessments from its members after the 
months in which they fell due, the society’s conduct was a waiver of 
its right thereafter to insist on forfeiture for failure to make pay- 
ments strictly within the month in accordance with the contract of 
insurance, and it was estopped to say that payment of a July assess- 
ment made August 6th, the member having died August 7th, was not 
made in time to keep the contract alive, “waiver” being the intentional 
relinquishment of a known right, or such conduct as warrants an 

— of such relinquishment; forfeitures not being favored in 

i aw. 

bi (For other cases, see Insurance, Dec. Dig. § 755[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 




















Appeal from District Court, Polk County; Chas. A. Dudley, Judge. 

Action to recover on a benefit certificate issued to plaintiff's hus- 
band in which she was named as beneficiary. The opinion states the facts. 
Judgment for the plaintiff in the court below. Defendant appeals. Af- 
firmed. 










Jordan, & Jordan and Dunshee, Haines & Brody, all of Des Moines, 


for Appellant. 
McLaughlin, Shankland & Lappen and Parsons & Mills, all of Des 


Moines, for Appellec. 
* Decision rendered, Feb. 15, 1918. 
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Emery v. Manhattan Life Ins. Co. 


EMERY v. MANHATTAN LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


INSURANCE — ASSIGNMENT OF POLICY AS SECURITY— 
RIGHTS OF ASSIGNEE. 


Where a life policy was assigned to secure a note, the insured held a re- 
deemable title to the policy until the assignee should take steps to 
foreclose, and the assignee could not take advantage of an option to 
insured to surrender the policy after the last annual premium and 
demand a paid-up policy, without the written consent of the insured, 
and where such written consent was not obtained from the insured, 
the assignee could only recover from the insurance company on 
death of insured the cash surrender value which it bore at the time 
of the expiration of the option of insured to demand a paid-up policy. 


(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal from Circuit Court, McCracken County. 
Suit by M. F. Emery against the Manhattan Life Insurance Company. 
From a judgment for plaintiff, she appeals. Affirmed. 


Bradshaw, Nichols & MacDonald, of Paducah, for Appellant. 
W. A. Berry, of Paducah, for Appellee. 


~* Decision rendered, Feb. 1, 1918. 200 S. W. Rep. 19. 


00 


KNIGHTS OF MACCABEES OF THE WORLD v. 
PATTON.* 


(Court of Appeals of Kentucky.) 


1. INSURANCF—FRATERNAL BENEFIT INSURANCE—SUSPEN- 
SION—-PAYMENT OF DUES. 


In determining whether a member of a fraternal benefit association was 
in good standing it is immaterial who paid his dues if they were paid 
in time. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—PAY- 
MENT OF DUES-—EVIDENCE. 


Evidence held to present a question for the jury whether decedent’s dues 
in a fraternal benefit association were paid in compliance with the 
laws of the order. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


4. INSURANCE—FRATERNAL BENEFIT INSURANCE—AMOUNT 
OF RECOVERY. 
The beneficiary of a fraternal benefit insurance policy, though entitled to 
the face value of the policy, had no interest in the sick benefits which 
* Decision rendered, Feb. 19, 1918. 200 S. W. Rep. 614. 
Vol, LI—26, 
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accrued to the decedent prior to his death, and on his death passed to 
his estate. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court, Floyd County. 

Action by Francis Patton against the Knights of the Maccabees of 
the World. Judgment for plaintiff, and defendant appeals. Reversed, 
with directions. 


y & May, of Prestonsburg, Samuel S. Blitz, of Louisville, and 
Hobhe “k North, of Lexington, for Appellant. 
Wm. Dingus, of Prestonsburg, for Appellee. 


SUPREME COUNCIL, CATHOLIC KNIGHTS OF 
AMERICA v. WATHEN Er At.* 


(Court of Appeals of Kentucky.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ASSESS- 
MENTS—PAYMENT. 


If the excess of the illegal assessments over the legal assessments was 
sufficient to pay all assessments that were legally assessed against the 
certificate of insured in his lifetime, and to continue the certificate in 
force until the time of his death, the beneficiaries were entitled to re- 
cover. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE— ASSESS- 
MENTS—LIABILITY. 

A member of a mutual benefit insurance society is only liable for assess- 
ments regularly and lawfully made. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE ASSESSMENT 
—PAYMENT. 


Where the by-laws of defendant mutual benefit insurance society increas- 
ing assessments were not indorsed on insured’s certificate, as required 
by Ky. St. 1903, § 679, the increased assessment was as to him un- 
lawful, and where the excess of such illegal assessment paid by in- 
sured over the legal assessment was sufficient to pay all legal assess- 
ments, insured could not be suspended and his certificate annulled for 
nonpayment of dues. 


(For other cases, see Insurance, Dec. Dig. § 750.) 
5, eee” BENEFIT INSURANCE~—~ASSESS- 
MENTS—ESTOPPEL 


That insured paid the increased assessments for four years did not con- 
stitute a ratification of the action of defendant mutual benefit society 
in amending its laws, estopping the benficiary from claiming that the 


~ * Decision rendered, Feb. 1, 1918. 200 S. W. Rep. 320. 
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assessments were excessive, or that the by-laws were not effective as 
to insured, because not indorsed on his membership certificate. 


(For other cases, see Insurance, Dec. Dig. § 738.) 


6. INSURANCE — MUTUAL BENEFIT INSURANCE— PAYMENT 
OF ASSESSMENTS—BURDEN OF PROOF. 


The burden of showing that the excess of illegal assessments paid by in- 
sured over the legal assessments was sufficient to pay all that could 
have been legally assessed against insured in his lifetime, and continue 
his certificate in force until his death, was on plaintiffs. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Union County. 

Suit by Wm. F. Wathen and others against the Supreme Council, 
Catholic Knights of America. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


Fredérick H. Bacon, of St. Louis, Mo., and Perry B. Miller and 
Chas. F. Taylor, both of Louisville, for Appellant. 
Drury & Drury, of Morganfield, for Appellees. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, ». 
FARMER. (No. 19901.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—DEFENSES— 
MISSTATEMENTS IN APPLICATION. 


Code 1906, § 2675 (Hemingway’s Code, § 5141), requiring a copy of the 
application to be delivered with any policy or certificate of insurance, 
and providing that in default thereof the insurer shall not be per- 
mitted in any court to deny that any of the statements in the applica- 
tion are true, did not create a mere rule of evidence, but a rule of 
substantive law, which became a part of the contract and therefore 
applied to a berefit certificate issued while fraternal insurers were 
subject to the provisions of that section, though it was not brought 
forward into Laws 1916, c. 206, by which fraternal orders are now 
governed. 


(For other cases, see Insurance, Dec. Dig. § 715.) 


Appeal from Circuit Court, Panola County; E. D. Dinkins, _— 

Action by Mrs. Laura May Farmer against the Sovereign Camp, 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 


Watkins & Watkins, of Jackson, for Appellant. 
Shands & Montgomery, of Sardis, for Appellee. 


* Decision rendered, Feb. 11, 1918. 77 South. Rep. 655. 
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HELLMAN v. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 14796.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT— RECOVERY OF DUES 
PAID. 


Where a policy was secured by a fraudulent misrepresentation on the part 
of the insurer as to his occupation, he cannot, after the fraud has been 
discovered and the policy avoided, maintain an action for return of 
the premiums paid by him 

(For other cases, see Insurance, Dec. Dig. § 244.) 


2. INSURANCE—MUTUAL BENEFIT—FRAUD — MISREPRESEN- 
TATIONS TO OCCUPATION. 


Stipulations and evidence, in an action to recover premiums paid on an 
insurance certificate, examined and held that insured fraudulently 
made a false statement as to his occupation, with full knowledge of 
the occupations prohibited by the order, and that he knew of his 
ineligibility to membership. 


8 (For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

Action by Peter Hellman against the National Council of the Knights 
and Ladies of Security. From a judgment for plaintiff, defendant ee. 
Reversed and remanded. 





W. Paul Mobley, of St. Louis, for Appellant. 
George D. Little, of St. Louis, for Respondent. 


* Decision rendered, Feb. 5, 1918. 200 S. W. Rep. 698. 


———_- 
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VORMEHR er at. v. KNIGHTS OF THE MACCABEES 
OF THE WORLD. (No. 14893.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE— MUTUAL BENEFIT INSURANCE— DEFENSE 
OF SUICIDE—BURDEN TO SUSTAIN. 


In an action on a fraternal society’s benefit certificate, which provided the 
contract should be void if insured died by his own hand, the burden 
was on the society to sustain such affirmative defense set up by it. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


3. INSURANCE—PRESUMPTION AGAINST SUICIDE. 


Insured’s parents, his beneficiaries, were entitled to the benefit of the 
presumption which the law indulges against suicide; a very, strong 
presumption, not easily overthrown. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


* Decision rendered, Jan. 8, 1918. Rehearing Denied, Jan. 23, 1918. 200 
S. W. Rep. 76. 
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4. INSURANCE — FRATERNAL BENEFIT INSURANCE — DEATH 
BY SUICIDE—QUESTION FOR JURY. 


Whether insured committed suicide by taking cyanide of potassium, the 
evidence showing that his death resulted from the poisonous action of 
the drug, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


5. INSURANCE— FRATERNAL BENEFIT INSURANCE—ADMIS- 
ae OF BENEFICIARIES AS TO SUICIDE—CONCLUSIVE- 

In an action against a fraternal society on its benefit certificate for a death, 
plaintiff beneficiaries were not concluded by an admission of insured’s 
suicide contained in the proofs of death; such admission being prima 
facie only, subject to explanation and to be overcome by evidence 
tending to impair its effect, while the undisputed testimony showed 
that the question in the proofs of death as to the immediate cause. of 
death was not asked the beneficiaries by the notary, who filled in the 
answer of his own knowledge of the coroner’s verdict. 


(For other cases, see Insurance, Dec. Dig. § 789{1].) 


6. INSURANCE — FRATERNAL BENEFIT INSURANCE—ACTION 
ON CERTIFICATE—INSTRUCTION. 


In such action, an instruction that, in determining whether insured died 
by his own hand, the jury should not speculate or guess as to whether 
or not he did die by his own hand, but that, unless defendant had 
proved by a preponderance of the evidence that accused did so die, 
verdict should be for plaintiffs, was not erroneous, as leading the jury 
into the realm of speculation and conjecture. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


an Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 

“Not to be officially published.” 

Action by Sylvester Vormehr and Emily Vormehr against the Knights 
of the Maccabees of the World. From a judgment for plaintiffs, de- 
fendant appeals. Judgment affirmed. 


R. P. & C. B. Williams, of St. Louis, for Appellant. . 
Joseph Reilly, of St. Louis, for Respondents. 


ZINKE v. KNIGHTS OF MACCABEES OF THE WORLD. 
(No. 14945.)* 


(St. Louis Court of Appeals. Missouri.) 


5. INSURANCE—FRATERNAL—ACTION—TENDER—NECESSITY 


Where the beneficiary in a certificate issued by a fraternal insurer would 
in all events be entitled: to retain the amount paid the insurer con- 
tending that it was liable only for reduced amount becatise the mem- 
ber committed suicide, the beneficiary in an action to recover the face 
value of the certificate need not tender a return of the amount received. 


(For other cases, see Insurance, Dec. Dig. § 807.) 


* Decision rendered, Jan. 8, 1918. Rehearing denied, Jan. 23, 1918. 200 
S. W. Rep. 99. 
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6. INSURANCE—FRATERNAL INSURANCE—ADMISSIONS. 

Where a notary engaged by a fraternal insurer inserted in the proofs of 
death that the cause of death was suicide, and the beneficiary of the % 
certificate accepted a check for the amount to which she was entitled | 
in case the member had met his death by suicide, the beneficiaray was 
not estopped from denying that the member came to his death by 
suicide or conclusively bound by the admissions inthe proof of death, 
but was entitled to explain or deny them and show they were made as 
a result of erroneous information or without information. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 


7. INSURANCE—FRATERNAL INSURANCE—ACTIONS. 


In an action on a certificate issued by a fraternal insurer, the question 
whether the member met his death by suicide held, under the evidence, 
for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 














Appeal from St. Louis Circuit Court; William M. Kinsey, Judge. 

Action by Augusta M. Zinke against the Knights of Maccabees of 
the World, begun in justice’s court, and appealed by defendant to the cir- 
cuit court. From a judgment there for plaintiff, defendant appeals. Af- 
firmed. 








R. P. & C. B. Williams, of St. Louis, for Appellant. 
Durham & Durham, of St. Louis, for Respondent. 







AMERICAN MUT. BENEFIT ASS’N v. JOSHUA. 
(No. 5951.)* 


(Court of Civil Appeals of Texas. 
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San Antonio.) 





INSURANCE — MUTUAL BENEFIT ASSOCIATIONS — POLICY — 
CONSTRUCTION—“BUSINESS.” 


Clause in mutual benefit policy, avoiding liability for death if insured was 
killed while engaged in any illegal business, does not release from 
liability, where insured was shot while resisting arrest or attempting 
to escape from an officer; the word “business” meaning occupation or 
calling, and not the same as the words “caused by unlawful act,” or 
“while engaged in violation of law,” which terms are customarily em- 
ployed in policies, and the attempted escape having no connection with 
insured’s calling. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Business) 






















Appeal from Bexar County Court; John H. Clark, Judge. 
Action by Lucy Joshua against the American Mutual Benefit Associa- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 


* Decision rendered, Jan. 16, 1918. 200 S. W. Rep. 260. 
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Chambers & Watson, of San Antonio, for Appellant. 
i T. H. Ridgeway and James F. Boyls, both of San Antonio, for Ap- 
pellee. 


AMERICAN NAT. INS. CO. v. BLALOCK. (No. 1881.)* - 
(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE—ACTION-—-ATTORNEY’S FEES. 


In action for $165, unpaid portion of insurance policy, with 12 per cent 
damages and reasonable attorney’s fees, allowance by trial court of 
$100 attotney’s fees was excessive by the sum of $50. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Bowie County Court; J. B. Lytal, Judge. 

Action by Henry Blalock against the American National Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed on 
condition. 


W. H. Arnold, Jr., of Texarkana, for Appellant. 
Wheeler & Wheeler, of Texarkana, for Appellee. 


* Decision rendered, Dec. 21, 1917. Rehearing denied, Jan. 3, 1918. 200 
S. W. Rep. 185. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
v. FREEMAN. (No. 1876.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—FRATERNAL BENEFIT SOCIETY—SUICIDE. 


A fraternal benefit society policy for $1,000 provided that “on satisfactory 
proof of total and permanent disability” the insured should receive 
the value of the policy at that time in ten equal annual installments, 
and, should death intervene, the installments should be completed to 
the beneficiary, and in the event of self-destruction there should be 
paid only one-fifth the amount payable in case of natural death. Held, 
where insured suicided before proof of incurable insanity had been 
furnished the society, and before it had paid anything on account 
thereof, the beneficiary’s right to recover was predicable, not on dis- 
ability, but only on insured’s death; and, death being due to suicide, 
she could recover only $200. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


* Decision rendered, Dec. 21, 1917. Rehearing denied, Jan. 3, 1918, 200 
S. W. Rep. 186 
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Appeal from Titus County Court; J. W. Tabb, Judge. 

Action by Mrs. Ruthie P. Freeman against the Eminent Household of 
Columbian Woodmen. From judgment for plaintiff, defendant appeals. 
Reformed and affirmed. 


L. E. Keeney, of Texarkana, for Appellant. 
Seb F. Caldwell, of Mt. Pleasant, for Appellee. 


KENNEDY v, SUPREME TENT OF KNIGHTS OF MAC- 
CABEES OF THE WORLD. (No. 14280.)* 


(Supreme Court of Washington.) 





= 


se 


i 1. INSURANCE—FRATERNAL INSURANCE—WAIVER OF BY- 
mn LAWS. . 
ri The by-laws of a fraternal society may be waived by custom acquiesced 
in by the society. 
(For other cases, see Insurance, Dec. Dig. § 755[4].) 


2. INSURANCE—FRATERNAL INSURANCE—DELAY IN PAYING 
DUES—ALLEGATION OF CUSTOM—SUFFICIENCY. 


Although a complaint in an action on a fraternal benefit certificate did not 
expressly allege insured’s reliance on the custom of allowing a mem- 
ber to retain his good standing notwithstanding failure to meet dues 
after they accrued, it was sufficient where it alleged facts from which 

‘ such reliance could necessarily be inferred. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


ae 


' 3. INSURANCE—FRATERNAL INS URANCE-—-PROMPT PAY- 
MENT OF DUES—WAIVER BY LOCAL OFFICERS. 

The prompt payment of assessments in a fraternal insurance society may 
be waived by local officers, who in such matters are regarded as agents 
of national body. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


SS 2 faBEee 


4. INSURANCE— FRATERNAL INSURANCE — CANCELLATION 
OF CERTIFICATE—WAIVER. 


If insured had actual knowledge of his suspension from membership in 
a fraternal society and acquiesced therein, the beneficiary under the 
certificate would be bound, although the suspension was not strictly 
in conformity with rules of the order. 


(For other cases, see Insurance, Dec. Dig. § 747.) 


5. INSURANCE--FRATERNAL INSURANCE—SUSPENSION—AC- 
QUIESCENCE—QUESTION FOR JURY. 


Whether insured had actual knowledge of his suspension from defendant 
fraternal society and acquiesced therein, held a jury question. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 
* Decision rendered, Jan. 31, 1918. 170 Pac. Rep. 371. 
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6. INSURANCE—FRATERNAL INSURANCE— FORWARDING 
PREMIUMS—AGENCY. 


The record keeper of the local lodge was not the agent of the insured in 
paying his dues into the Supreme Tent. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 


Department 1. Appeal from Superior Court, King County; Kenneth 
Mackintosh, Judge. 

Action by H. E. Kennedy, as guardian ad litem for Frank Hall Ken- 
nedy, a minor, against the Supreme Tent of the Knights of the Macca- 
_ > the World. Judgment for plaintiff, and defendant appeals. Af- 

rmed. 


Ballinger & Hutson, of Seattle, for Appellant. 


J. Speed Smith, Henry Elliott, Jr., and G. E. Steiner, all of Seattle, 
for Respondent. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firtx Circuit. 


ROYAL EXCH. ASSUR. or Lonpon 
v. 


THROWER. (No. 3113.)* 


1, INSURANCE—FIRE INSURANCE—BREACH—OCCUPANCY. 


Breach of a provision in a fire policy with reference to occupancy avoids 
the policy, notwithstanding the absence of a causal connection be- 
tween the increased hazard and the origin of the fire. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


The language of a fire policy being that of the insurance company should, 
where involved, prolix, and conflicting, receive that construction 
which will as nearly as may be give effect to all parts of the instru- 
ment and bring results as nearly approximating equity as possible. 


(For other cases, see Insurance, Dec Dig. § 146[2]. 


3. INSURANCE—FIRE INSURANCE—INCREASING HAZARD. 


Where one clause of a fire policy provided for forfeiture if the hazard 
should be increased by any means within the control or knowledge of 
the insured, while a subsequent clause of the same paragraph pro- 
vided for forfeiture “if ahy change other than by death of the in- 
sured take place in the interest, title or possession of the subject-mat- 
ter of insurance (except change of occupants without increase of 
hazard) whether by legal process or judgment or by voluntary act 
of the insured or otherwise.” Other clauses of the policy provided 
that any increase of hazard should be made known to the company at 
the time of the renewal or the policy should be void. Held, that the 
several provisions should be construed together, and the policy will 
not be avoided by an increase of hazard resulting from a change in 
occupancy on insured’s demise of the premises, unless it is within the 
control or knowledge of the insured. 


(For other cases, see Insurance, Dec. Dig. § 322.) 


4. INSURANCE—FIRE INSURANCE—INCREASE OF HAZARD. 


Whether the hazard was increased by reason of conducting on the in- 
sured premises a certain business is a question of fact for determi- 
nation as ordinary questions of fact, and cannot be decided by reason 
of the fact that the insurer charged higher rates for that character of 
occupancy than others. 


(For other cases, see Insurance, Dec. Dig. §§ 119[1], 668[4].) 


5. INSURANCE--FIRE POLICIES—OCCUPANCY—CHANGE. 

Where a building described as occupied for warehouse and storage pur- 
poses was unoccupied when a fire policy was written and the policy 
required occupancy, the subsequent occupancy of the building by the 
insured’s lessee was not a change that increased the contemplated 


* Decision rendered, Dec. 17, 1917. 246 Fed. Rep. 768. 
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hazard; the policy authorizing change of occupants without increase 
of hazard. 


(For other cases, see Insurance, Dec. Dig. § 322.) 


6. INSURANCE—FIRE POLICIES—WHAT LAW GOVERNS. 


A fire policy issued on Georgia property is subject to the Georgia stat- 
utes with reference to the liability of fire insurers. 


(For other cases, see Insurance, Dec.-Dig. § 147[2].) 


7. INSURANCE—FIRE POLICIES—STATUTE, 


Civ. Code Ga. 1910, § 2482, providing that any change in the property or 
the use to which it is applied without the consent of the insurer 
whereby the risk is increased voids the policy, leaves within the discre- 
tion of the insurer the matter of the effect of increase of hazard. 


(For other cases, see Insurance, Dec. Dig. § 319{[1].) 


Appeal from the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Suit by the Royal Exchange Assurance of London against Marvin L. 
Thrower. From a decree (240 Fed. 811, 1024) in favor of defendant and 
allowing his clairn for a set-off, complainant appeals. Affirmed. 


Alex. C King and Daniel MacDougald, both of Atlanta, Ga., for 
Appellant. 

George Westmoreland and Wm. D. Ellis, Jr., both of Atlanta, Ga., 
for Appellee. 


Before Walker and Batts, C. JJ., and Grubb, D. J. 


BATTS, Circuit Judge. An insurance policy was issued by 
appellant company upon property thus described: 

“The following described property, while located and contained 
as described as contained herein and not elsewhere, to wit, M. L. 
Thrower, $5,000.00 on the one-story, frame, composition-roof 
building and additions thereto attached, occupied for warehouse 
and storage purposes, and situated on Irwin street, Sampson 
street and the Southern Railroad, in Atlanta, Georgia.” 

The policy was subject, in favor of Mrs. Caroline Hertzfeld, 
to the standard mortgage clause, which provided that: 

“The interest of the mortgagee could not be invalidated by any 
act or neglect of the mortgagor * * * nor any change in 
the title or ownership of the property, nor by the occupation of 
the premises for purposes more hazardous than are permitted 

by the policy.” 

‘ The insured property having been totally destroyed by fire, the 
insurance company paid the amount of the policy to Mrs. Hertz- 
feld, took an assignment from her of the note secured by the 
mortgage, and instituted suit against the appellee thereon. The 
defendant asking for recovery on the policy, plaintiff replied that 
the policy had been avoided by a change of occupancy increasing 
the hazard. Judgment was for defendant. 

At the time of the issuance of the policy, the premises were 
not occupied. Thereafter the property was leased to and occu- 
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pied by the A. A. Smith Cotton Products Company, which con- 
cern carried on a business which involved the storage of cotton 
and certain cotton manufacturing processes. It is claimed that 
this occupancy was more hazardous than that indicated by the 
description of the property insured as being “occupied for ware- 
house and storage purposes.” Pertinent provisions of the policy 
are as follows: 

“This entire policy * * * shall be void * * * if the 
hazard be increased by any means within the control or knowl- 
edge of the insured; * * * or if any change, other than by 
the death of the insured, take place in the interest, title or pos- 
session of the subject matter of insurance (except change of, 
occupants without increase of hazard) whether by legal process 
or judgment, or by voluntary act of the insured or otherwise.” 

The property insured was burned as the result of a fire which 
started in another building, the character of the occupancy having 
no relation thereto. 

[1] It seems to be the law that a breach of the provision with 
reference to occupancy avoids the policy, notwithstanding the 
absence of a causal relation between the increased hazard and the 
origin of the fire. Imperial Fire Insurance Co. of L. E. v. Coos 
County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; German 
Fire Ins. Co. vs. Deckard, 3 Ind..App. 361, 28 N. E. 868. 


A different conclusion would seem to be more consonant with 
the established principles of equity. But, assuming this to be 
the law, and recognizing that the result could follow only from a 
very strict, technical, and literal construction of the policy, and 
applying also the principle that forfeitures are not favored in 
equity, this policy will not be held to have been forfeited, unless it 
clearly appears that its terms have been violated. 

[2,3] It is quite possible to consider the provisions of the 
policy which have been cited as correlative, instead of antagonistic. 
The policy recognizes that the risk may be increased without the 
knowledge of the insured, and as the result of something beyond 
his control; and the stipulation is that a forfeiture shall take 
place only in case the increase is within his control and within 
his knowledge. The contract contemplates that there might be 
changes in the occupancy. While forbidding any change in 
possession, other than this change of occupants, it evidently re- 
gards such a change an ordinary incident of the use of realty, 
not requiring cancellation. This change, however, of the occu- 
pants must be one without increase of hazard. There is nothing 
to indicate that while all other increases of hazard must, in order 
to bring about a forfeiture of the contract of insurance, be with- 
in the knowledge of the insured, increase of hazard resulting 
from a change of occupants will avoid the policy, whether the 
insured has a knowledge of the increase of hazard or not. The 
evident general policy of the insurance contract is to create a 
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forfeiture only when the insurer is to blame, and it will not be 
assumed that this general policy is departed from which reference 
to a matter to which it ought peculiarly to apply unless that 
purpose is made manifest. 

The language of an insurance policy is the language of the 
company. It is prolix, involved, conflicting. Important pro- 
visions, printed in small type, are rarely read by policyholders. 
If read, the policyholder would know little more about the con- 
tract entered into. If the companies desire clearness, there would 
appear to be no good reason why it should not be attained; and, 
in its absence, the courts will give that construction which will, 
as nearly as may be, give effect to all parts of the instrument and 
bring results as nearly approximating equity as possible. 

The insurance companies have shown no lack of capacity in so 
framing language as to protect themselves, and, if they had in- 
tended the result herein contended for, the first of the clauses 
would doubtless have read something as follows: 


“This policy shall be void if the hazard be increased by any 
means within the control or knowledge of the insured, and if 
increased by a change in occupants, whether or not within his 
knowledge or control.” 

The construction given the quoted provisions of the policy is 
supported by other clauses. The following clause would seem 
to require knowledge of the increase of hazard upon a renewal, 
and evidently contemplates that it may to that time continue 
effective notwithstanding increase: 

“The policy may by renewal be continued * * * pro- 
vided that any increase of hazard must be made known to this 
company at the time of the renewal or this policy shall be void.” 

Another clause provides for return of premium if the “policy 
shall be canceled * * * or become void or cease.” 


Notwithstanding the separation within the paragraph of the 
clauses of the policy first cited, the conclusion is reached that 
they must be construed together, and it is held that an increase 
of hazard resulting from a change in occupants must be within 
the control or knowledge of the insured. 

This conclusion is not without something of support in the 
authorities. Merrill vs. Ins. Co. of N. A. (C. C.) 23 Fed. 245; 
3 Joyce on Insurance, § 2222; N. B. Merc. Co. v. Union S. Y., 
120 Ky. 465, 87 S. W. 285; East Texas F. Ins. Co. vs. Kempner, 
12 Tex. Civ. App. 533, 34 S. W. 396; Northern Assur. Co. v. 
Crawford, 24 Tex. Civ. App. 574, 59 S. W. 916; Neb. Ins. Co. 
v. Christiensen, 29 Neb. 565, 45 N. W. 928, 26 Am. St. Rep. 407. 

There is nothing to indicate that the insured had any knowl- 
edge of the fact, if it be a fact, that the lease of his property re- 
sulted in a change of occupancy with increase of hazard. On 
the contrary, the testimony is to the effect that the building was 
leased without any knowledge on the part of the lessor that it 
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would be used for any purpose involving an increase of hazard 
over the use of the building as a warehouse, and the trial judge 
so held. Nor was the matter within control of the lessor. He 
might, indeed, have stipulated to the contrary. But there was 
nothing at the time of the lease suggesting the necessity for such 
stipulation, and if the stipulation had been made the hazard could 
have been increased without his knowledge, and therefore be- 
yond his control. A matter beyond one’s knowledge is rarely 
within his control. 

[4] There are a number of dangerous and combustible ma- 
terials which may not, under the terms of the policy, be placed 
in the house insured. Other than these named articles, the use 
of the house as a warehouse and for storage might bring into it 
anything whatever, and it is quite impossible to say that the 
storage of cotton or the manufacture of cotton products is an 
increase of hazard over every use to which a building could be 
placed as a warehouse or for storage purposes. It is not possible 
to agree to the proposition which seems to have been made in 
some cases, to the effect that the fact that insurance companies 
charge more for some characters of occupancy than others is 
conclusive as to the increased hazard of the risk carrying the in- 
creased rate. Whether there is increase of risk is a question of 
fact to be determined as any other fact, and not by a prior con- 
clusion of one of the interested parties, not participated in or 
binding upon the other. The facts with reference to the possible 
hazards of a storage or warehouse business, and the facts with 
reference to the hazards of the business of the occupant at the 
time of the fire, have been adequately developed; but, certainly, 
it is not a necessary inference from the evidence that the hazard 
was increased, nor is one to conclude, from his general knowledge 
of products which may be stored and manufacturing processes 
which may be utilized, that the manufacturing necessarily carries 
an increase of dangers. 

[5] At the time the policy was written, the insured was in 
possession as the legal owner, but the building was unoccupied. 
The policy required occupancy. The occupancy of the building 
cannot then be said to be a change that was not contemplated, 
and cannot be said to be a change that increased the contemplated 
hazard. Legal possession remained as before, and the occupancy 
was not changed. The policy therefore has not been voided. 

It will be noted that the paragraph dealing with change of title, 
interest, and possession excepts, not a “change of occupancy 
without an increase of hazard,” but a “change of occupants with- 
out increase of hazard.” There is a difference between “occu- 
pancy” and “occupants,” and it is not seen how a change of the 
latter may ordinarily increase any hazard other than the moral 
hazard. There is nothing to suggest such an increase of hazard 
in the instant case. 
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The conclusion has not been reached without a very strict con- 
struction of the policy. If such a rule of construction is followed 
in holding that the policy is avoided by an increase of hazard 
having no relation to a loss, it ought not to be departed from 
when other effects of the policy are considered. 

[6,7] It is insisted that section 2482, Civil Code of Georgia, 
should control the disposition of the case. The law would, of 
course, supersede or modify the terms of an insurance policy if 
that were intended; but it is evident from the terms of the 
section that the matter of the effect of increase of hazard was 
left within the discretion of the insurer. 

The judgment is affirmed. 


ST. LOUIS COURT OF APPEALS. 


MIssouRr!. 


PIERCE’S LOAN CO. 


v. 


NETHERLANDS FIRE & LIFE INS. CO. or Hacus, Houvanp, 
(Two cases. (Nos. 14870, 15043.)* 





1. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE — SUF- 
FICIENCY. 

In an action on a fire policy, which provided for an appraisal, the question 

whether appraisers followed the terms of the agreement for submis- 

sion held, under the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


2. INSURANCE—FIRE INSURANCE—ACTIONS. 

Where a fire policy provided for appraisal in case insured and insurer 
disagreed as to the amount of the loss, and such appraisal was had, 
an action thereafter is one not on the award of the appraisers, but 
on the fire policy to recover appraisement. 

(For other cases, see Insurance, Dec. Dig. §§ §574.) 






Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 

“Not to be officially published.” 

Action by the Pierce’s Loan Company, a corporation, against the 
Netherlands Fire & Life Insurance Company of Hague, Holland, a cor- 
poration. From judgment for plaintiff, plaintiff appeals, and defendant 
likewise appeals. Affirmed. . 















Kinealy & Kinealy, of St. Louis, for Plaintiff. 
Leahy, Saunders & Barth, of St. Louis, for Defendant. 





* Decision rendered, Jan. 8, 1918. Rehearing denied, Jan. 23, 1918. 200 
S. W. Rep. 120. 
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BECKER, J. In this case there are cross-appeals, the appeal 
by the insurance company being numbered 14870, and that of the 
loan company, No. 15043. 


The plaintiff brought this action on a policy of fire insurance 
seeking judgment for the amount of the policy together with in- 
terest and damages and for attorney’s fees for vexatious refusal 
to pay. When the case came on for trial, the court on motion of 
the defendant, made an order that the question ‘fas to whether 
or not a certain award signed by S. E. Morrison and Charles J. 
Becker, and described in the pleadings herein, is binding upon the 
parties to this cause,” should be tried as a separate issue, and that 
the other issues should be withheld for a separate trial at a 
subsequent time. Thereupon the trial proceeded upon the special 
issue, which resulted in a verdict that the alleged award “is an 
award and is binding upon the parties to this suit.” Subsequently 
another jury was called, and the remaining issues tried, and that 
jury returned a verdict in favor of plaintiff for the full amount 
of the policy, namely, $2,000, with interest, but assessed no 
damages or attorney’s fees for vexatious refusal to pay. From 
the judgment so rendered, after unavailing motions for new trial, 
the plaintiff and defendant each appealed. 


The facts in the case which are pertinent to a determinatiohi 
of the case are that the defendant company, licensed to do busi- 
ness in this state, issued and delivered to plaintiff its policy of 
insurance on February 7, 1914, whereby for a certain premium it 
insured plaintiff for one year on certain property against direct 
loss or damage by fire to an amount not exceeding $2,000. The 
said policy provided, among other things, that if the insured and 
the insurer could not agree upon the amount of the loss resulting 
from a fire, then the same should be appraised in accordance 
with the provision in said policy of insurance, to wit: 


“In the event of disagreement as to the amount of loss the 
same shall, as above provided be ascertained by two competent 
and disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a competent 
and disinterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately sound value and 
damage, and failing to agree, shall submit their differences to the 
umpire; that the award in writing of any two shall determine the 
amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the ex- 
penses of the appraisal and umpire.” 

The fire occurred in plaintiff's place. of business on May 12, 
1914, destroying or damaging the property covered by the policy 
in question. The plaintiff furnished proofs of loss to defendant, 
but plaintiff and defendant could not agree upon the amount of 
the loss, and defendant demanded an appraisal, as provided in 
said policy, whereupon a contract of appraisement under the 
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provision of the policy was made between plaintiff and the 
defendant, and also two other fire insurance companies carrying 
policies on said property, whereby it was agreed that S. E. 
Morrison} designated by plaintiff, and W. A. Gill, designated by 
defendant, should appraise the loss, first selecting a competent 
and disinterested umpire to whom their differences, if any, should 
be submitted; that the award, in writing, of any two should 
determine the amount of the sound value and loss of said 
property, and should be binding upon both parties. This agree- 
ment was signed June 9, 1914, and on the following day the 
two appraisers, in writing, selected Charles J. Becker as umpire, 
and both said appraisers and said umpire took oath that they 
would act with strict impartiality in said appraisement. 

The facts further show that said Morrison and said Becker 
on June 24th, signed the alleged award which is in controversy, 
in which they determined that the sounnd value of the property 
destréyed and damaged by said fire was $4,109, and the loss or 
damage to be the same amount. Gill refused to join in or sign 
the purported award. 


It further appears that at the first meeting between said 
Morrison and said Gill said Becker was present. Gill and 
Morrison agreed upon the appraisal of a number of the items 
included in the property damaged by fire, but on certain other 
items upon which they could not agree they asked Becker, as 
umpire, to act with them. Some controversy arose between said 
Gill and Becker with reference to one of the items in which 
Becker was called upon to act because of the inability of the said 
appraisers to agree, resulting in Becker leaving the room in 
which they were making the appraisement with the comment 
that he did not have to stand for such talk; that he could get 
out. 


The fact is uncontroverted that thereafter Gill was never 
present again with Morrison in conjunction with said Becker; 
Gill testifying that he was under the belief that Becker had 
refused to act further as umpire. Becker and Morrison each 
testified that they had continued with the appraisement, and had 
notified Gill that they were doing so, and that on the day. before 
the purported award was signed by them Morrison had called 
Gill and notified him that he and Becker were ready to sign an 
award, and that Gill had agreed to meet them at 11 o’clock on the 
next day; that on the following day, however, at the appointed 
time, Gill failed to appear, and after. waiting some minutes 
Morrison and Becker agreed upon an amount and signed the 
purported award for the amount above stated. Thereafter the 
insurance company refused to pay. 

The defendant’s amended answer, among other things, con- 
tains the averment that Becker, as umpire, had declined and 
refused to act as such, and so stated to the appraisers, and that 
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the said appraisers had failed to select another umpire in place 
of said Becker according to the provisions of the said policy, 
and that the appraisement was never complete; that the defend- 
ant and the appraiser appointed by the defendant had requested 
plaintiff and the appraiser appointed by plaintiff to meet for the 
purpose of selecting another umpire, but that the plaintiff and 
the appraiser appointed by plaintiff had refused to do so. Said 
amended answer contains the further allegation that after Beck- 
er had resigned, as they had alleged, as umpire, and declined 
and refused to act as such, and had so notified the appraiser of 
the defendant company, the said Becker, without the knowledge 
or consent of said Gill, the appraiser for the plaintiff, and in 
fraud of the rights of the defendant, and in conjunction with 
said Morrison, appraiser for the plaintiff, fraudulently made an 
alleged award, signed by said Morrison and Becker, pretending 
thereby to award to plaintiff, against the defendant and two 
other insurance companies, the sum of $4,109. The amended 
answer further avers that the alleged award is null and void 
and not binding in any manner upon the defendant. 


Plaintiff’s reply states that after the purported award had 
been signed by Becker and Morrisson it received a letter from 
the appraiser Gill, wherein Gill claimed that said Becker had 
resigned as umpire; this letter was dated July 2, 1915; that 
plaintiff thereupon wrote defendant asking the defendant 
whether it repudiated said award and whether it took the position 
that said award was not binding, and requested defendant to 
reply to plaintiff with reference thereto; that the defendant 
failed and refused to answer said letter, and that the defendant 
did not within 90 days after signing said purported award notify 
plaintiff that it claimed that said award was not binding upon it; 
and that by reason of the facts aforesaid all objections to said 
award were waived by the defendant. 


No. 14870. 


We take up first the appeal of the insurance company. 

[1] The first point raised by the appellant insurance company 
is that the plaintiff failed to show that the appraisers had 
followed the terms of the agreement for submission to appraise- 
ment, and for that reason the purported award is void, and the 
court should have sustained defendant’s demurrer. 

We have gone over the record carefully, and find therein 
substantial testimony adduced by witnesses for plaintiff that 
the terms of the agreement for submission to appraisement was 
followed by the appraiser Morrison and Becker, the umpire, in 
arriving at their award, and the court properly overruled plain- 
tiff’s demurrer and submitted the case to the jury. 


[2] As to the next point raised, that this is a suit on an award, 
and not upon a policy of fire insurance, we must rule this point 
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against appellant. Our Supreme Court has directly so decided in 
the case of Zallee v. Laclede Mutual Fire & Marine Insurance 
Co.,, 44 Mo. 536, as has this court in the case of Kent & Purdy 
Paint Co. v Aitna Insurance Co., 165 Mo. App. 30, 146 S. W. 78. 
We hold that this is an action on a fire insurance policy to recover 
the amount of the appraisement of loss made by appraisers ap- 
pointed pursuant to a requirement in the policy of insurance 
itself to be invoked when the insurer and the insured are unable 
to agree upon the amount of the loss, and it is therefore clearly 
not an action on an “award” under “submission to arbitration” 
in the legal sense of those terms, but a suit on the policy of fire 
insurance itself. 

[3] There is no just ground for the defendant's criticism of 
the trial court’s action in permitting what the defendant has 
termed “a flood of hearsay testimony and even double hearsay 
to establish the values of some of the items in dispute,” on the 
ground that the evidence was clearly incompetent and prejudi- 
cial. An examination of the pleadings discloses that the defen- 
dant in its amended answer set up an allegation of fraud alleg- 
ing that the plaintiif’s appraiser, Morrison, together with the 
umpire, Becker, had, in fraud of the rights of the defendant, 
fraudulently made an alleged finding pretending therein to award 
to plaintiff and against the defendant the sum set out therein. 


Under this state of the pleadings the court permitted the ap- 
praiser Morrison and the umpire, Becker, to testify as to the 
various things that they, had done with reference to and in con- 
nection with the appraising of the several items which went to 
make up their award, which included conversations had by them 
and each of them with others who were experts in values as to 
some items which it was necessary that they appraise in the mat- 
ter in controversy. The alleged hearsay evidence was not taken 
for the purpose of fixing values as is contended here by the in- 
surance company, but solely for the purpose of its bearing on 
the question of the good faith and motive on the part of said ap- 
praiser and umpire, and for no other purpose. Adams v. Barber, 
157 Mo. App. 370, 139 S. W. 489. Had the defendant desired, 
it could properly have requested the court to give the jury an 
instruction limiting the testimony to such purpose. Having 
failed to do so, appellant is not in position to complain thereof 
here. 

[4] The defendant further contends that the court in framing 
the issue to be submitted to the jury, namely, whether the pur- 
ported award “read in evidence is or is not an award and bind- 
ing upon the parties in this cause,” submitted to the jury a pure 
question_of law which act of the court was manifest error. If, 
in point of fact, the court had submitted the question of law to the 
jury under the record in this case, the plaintiff could not com- 
plain of such action here, because the record discloses that it 








386 Insurance Law Journal, Vol. 51. [Apr., 1918. 


was upon the request of the defendant’s counsel that the court 
tried the issues separately and in the manner it did. Graves v 
Chapman, 248 Mo. 83, 154 S. W. 61. But, irrespective of that, 
an examination of the instructions shows that the court sub- 
mitted the issue to the jury predicated upon a finding of each of 
the essential facts necessary for determination of that issue. 


We have examined the instructions given for plaintiff which 
were complained of by the defendant on the ground that they 
did not require plaintiff to conform to the terms of submission 
for appraisement. We find no merit in this contention. The in- 
structions sufficiently cover the case. 


No. 15043. 


[5] Plaintiff below, appellant here, assigns as error the action 
of the trial court in overruling plaintiff’s motion to strike out 
alleged new matter set up as an affirmative defense in defend- 
ant’s amended answer. 

Plaintiff contends that the insurance company having filed a 
general denial as its answer, with full knowledge of all the facts 
must be held to have waived any right to file an amended answer 
setting up an affirmative defense. 

The examination of the adjudicated cases cited in support of 
this contention clearly shows that the instant case does not come 
within the purview of any of the cases so cited. This case is 
not one in which the plaintiff has, by reason of the fact that a 
general denial has been filed, been induced to spend money, or 
submitted to annoyances and inconveniences which entailed 
pecuniary damages; in fact, there is no contention that in this 
case the plaintiff was subjected to any expense or annoyance by 
reason of defendant’s failure to plead fully in its foriginal 
answer. Therefore the case of Bange v. Legion of Honor, 153 
Mo. App. 154, 132 S. W. 276, relied on by plaintiff, is not in 
point. 

In the case of Carp v. Queen Ins. Co., 116 Mo, App. 528, 
92 S. W. 1137, cited by plaintiff as being in point, we find on 
examination that the defendant in that case filed an amended 
answer just prior to the second trial of the case after a reversal 
in the appellate court, and it was held that, had plaintiff filed 
a motion to strike out the added defense, it should have been 
sustained. Plaintiff in the instant case was clearly not prejudiced 
by the filing of the amended answer, and the court properly within 
its discretion allowed defendant to file same and overruled plain- 
tiff’s motion to strike out. We therefore rule this point against 
plaintiff. 

[6] The only other point raised by the plaintiff is that the court 
permitted the defendant to read the verdict of the first jury upon 
the question of the validity of the appraisement to the second 
jury to whom was submitted the issue of whether or not there 
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was a vexatious refusal to pay on the part of the insurance com- 
pany. The record shows that the plaintiff itself had introduced 
in evidence the judgment based upon that verdict. In light of 
the entire record in the case, we hold that the action of the trial 
court in allowing defendant to introduce the verdict of the first 
jury in evidence was not prejudicial error. The jury properly 
refused to allow the plaintiff damages and reasonable attorney’s 
fees on the ground that the company had vexatiously refused to 
pay the loss under the policy of fire insurance. We have con- 
sidered all the errors assigned by both plaintiff. and defendant, 
and find no prejudicial error. 
The judgment in the case is accordingly affirmed. 

REYNOLDS, P. J., and ALLEN, J., concur. 


COURT OF APPEALS OF NEW YORK. 


GOODMAN 
v. 


CALEDONIAN INS. CO. or ScoTranp. 


SAME 
v. 


INSURANCE CO. OF STATE OF PENNSYLVANIA* 


1. INSURANCE—FIRE [NSURANCE—UNAMBIGUOUS POLICIES 
—CONSTRUCTION BY COURT. 


In fire policies insuring clothing in a store from the 29th day of July, 
1913, at noon, to the 29th day of July, 1914, at noon, the words “at 
noon” were not ambiguous, and the construction of the policies was 
for the court. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


2. INSURANCE—FIRE INSURANCE—DURATION OF POLICIES 
—STANDARD TIME—“AT NOON.” 

Under General Construction Law (Laws 11909, c. 27 [Consol. Laws, c. 
22]) § 52, providing that the standard time throughout the state is 
that of the seventy-fifth meridian of longitude west from Greenwich, 
and section 53, providing that any act required by or in pursuance of 
law to be performed at or within a prescribed time shall be per- 
formed according to the standard time, fire policies on a stock of 
clothing in a store in the city of Buffalo, written in the form pre- 
scribed by Insurance Law (Laws 1909, c. 33 [Consol. Laws, c. 28]) 
§ 121, which purported to insure from July 29, 1913, “at noon,” to 
July 29, 1914, “at noon,” meant noon by standard time. : 

(For other cases, see Insurance, Dec. Dig. § 177.) 


(For other definitions, see Words and Phrases, First and Second Series, 
At Noon.) 


* Decision rendered, Dec. 11, 1917. 





118 N. E. Rep. 523. 
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Appeal from Supreme Court, Appellate Division, Fourth Department. 

Actions by Louis Goodman against the Caledonian Insurance Com- 
pany of Scotland and the Insurance Company of the State of Pennsyl- 
vania. From judgments of the Appellate Division (170 App. Div. 936, 
154 N. Y. Supp. 1124 affirming judgments entered on verdict for plaintiff, 
defendants appeal. Judgments of the Appellate Division and Trial Term 
reversed, and new trial ordered. 


Vernon Cole, of Buffalo, for Appellants. 
Michael M. Cohn, of Buffalo, for Respondent. 


McLAUGHLIN, J. Actions upon two policies of fire in- 
surance. By stipulation both actions were tried together and a 
single verdict rendered, the amount of which, by agreement of 
counsel, was apportioned between the defendants. Judgments 
were entered upon the verdict, which were unanimously affirmed 
by the Appellate Division, and an appeal taken to this court. The 
appeal is also, by stipulation, presented by one record. 

The policies were of the standard form and insured ready- 
made clothing in a store in the city of Buffalo “from the 29th 
day of July,1913, at noon, to the 29th day of July, 1914, at noon.” 
The difference between sun time and standard time at Buffalo 
is 15 minutes and 36 seconds. Did the parties mean, by the use 
of the words “at noon,” sun or standard time? The answer to 
this question became a very important one at the trial, in view of 
the time the fire occurred. There was very little evidence offered 
bearing upon the subject as to just when the fire started. The 
plaintiff testified that he left his store, fastened the windows 
and locked the doors at 22 minutes of 12 o’clock noon according 
to his watch, and 20 minutes of 12 o’clock noon according to a 
clock in a nearby store. Whether he meant noon by standard 
or sun time does not appear. The alarm of fire reached the fire 
department at 31 minutes past 12 o’clock standard time. It was 
promptly responded to, and when the firemen reached the build- 
ing and forced an entrance, they found plaintiff’s store filled with 
smoke and the fire smoldering in some clothing piled on a table 
Substantially the only other evidencé bearing upon the question 
as to when the fire originated was that given by one of the fire- 
men, who testified that in his judgment the goods on fire had 
been burning, when he entered the store, from one-half to three- 
quarters of an hour. 

[1, 2] The finding of the jury determined that the policies 
were in force when the fire occurred, but their finding may have 
been based upon the court’s charge that the words “at noon” 
meant at noon sun time, and not at noon standard time. The 
court correctly held that the words “at noon” were not ambigu- 
ous, and that the construction of the policies was for the court, 
but he erred, I think, in holding that the words “at noon” meant 
sun time, and in not instructing the jury that such words meant 
standard time. The policies, as indicated, were of the standard 
form, a form prescribed by statute, which the defendants had to 
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use. Indeed, neither party had anything to say about the form 
of the policies, and the words “at noon” were not selected by 
them ; they were imposed alike upon the insurer and insured by 
legislative enactment. Insurance Law, § 121, Laws of 1909, c. 
33 (Consol. Laws, c. 28); Richards on Insurance (3d Ed). § 
227, and Append, p. 719. The subject-matter of the insurance 
was located in Buffalo, and the contract was there to be pet 
formed. Under such circumstances, I think it must be held that 
the parties intended, by the use of the words “at noon,” to mean 
at noon standard time, and not at noon sun time. This con- 
clusion seems to me necessarily to follow from the provisions 
of the statute relating to time. The General Construction Law 
(Laws of 1909, c. 27, § 52 [Consol. Laws c. 22]) provides that: 

“The standard time throughout this state is that of the seventy- 
fifth meridian of longitude west from Greenwich * * * ” 

In the fifty-third section of the same act is: 

“Any act required by or in pursuance of law to be performed 
at or within a prescribed time, shall be performed according to 
the standard time.” ; 

This view of the meaning to be ascribed to the words “at 
noon,” as used in standard policies, is the one apparently enter- 
tained by the Circuit Court of Appeals, Second Circuit. Globe 
& Rutgers Fire Ins. Co. of New York v. David Moffat Co., 154 
Fed. 13, 83 C. C. A. 91. There the court had under considera- 
tion the meaning of such words. Judge Lacombe, who delivered 
the opinion of the court, referring to the New York statute 
above quoted relating to time, said: 

If the contract were one to be performed in New York “the 
answer would be easy. * * * It would require very strong 
evidence to show that in a contract for a term of insurance upon 
property in this city [New York] the parties intended that 
the term should be measured otherwise than by standard time.” 

In the present case there is absolutely no evidence to show that 
the parties did not intend to contract with reference to standard 
time, and the court erred in not so instructing the jury. 

[3] It is also urged that the court erred in permitting one of 
the firemen to express an opinion as to how long the fire had 
been burning when he entered the plaintiff’s store. This witness 
had been a fireman for many years, and had seen many fires. 
He was one of the first to enter the store. He said it was filled 
with smoke and the fire was smoldering in clothing on a table. 
He was then permitted, against defendants’ objection, to express 
an opinion as to how long the fire had been burning. Upon the 
facts in this case I do not think the witness was qualified to ex- 
press an opinion or that upon such facts the opinion of any 
witness could be received. 

The judgments of the Appellate Division and Trial Term 
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should therefore be reversed, and a new trial ordered, with costs 
to appellants to abide event. 

HISCOCK, C. J., and CHASE, COLLIN, HOGAN, 
POUND, and CRANE, JJ., concur. 

Judgments reversed, etc. 


COURT OF CIVIL APPEALS OF TEXAS. 


AMARILLO. 





ST. PAUL FIRE & MARINE INS. CO. 
v. 


CLARK. (No. 1269).* 


1. INSURANCE—RATIFICATION OF AGENTS’ ACTS. 

Where a fire insurance company ratified the acts of its agents and ac- 
cepted the benefits, it could not deny their agency or avoid the re- 
sponsibility growing out of it. 

(For other cases, see Insurance, Dec. Dig. § 94.) 


2. INSURANCE—ACTIONS—EVIDENCE — STATEMENTS OF IN- 
SURER’S AGENTS. 


In an action on fire insurance policy, testimony of assured’s wife and at- 
torney as to material statements made by agents of the insurer which 
had ratified the acts of such agents was admissible. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


3. INSURANCE--ACTIONS—EVIDENCE—LET TER OF INSUR- 
ER’S ATTORNEYS. 


In action on fire insurance policy, a letter of insurer’s attorneys tending 
to prove that the insured’s premium note was deducted from the 
amount agreed to be due in adjustment of a prior loss on the same 
policy was admissible. 


(For other cases, see Insurance, Dec. Dig. § 662.) 


4. INSURANCE—ISSUES AND PROOF. 

Under Vernon’s Sayles’s Ann. Civ. St. 1914, art. 1829, as amended by 
Acts 34th Leg. c. 101, providing that special defenses shall be re- 
garded as denied unless expressly admitted, where insurer, in action 
on fire insurance policy; pleaded nonpayment of insured’s premium 
note as avoiding the policy, insured, assuming the burden of proving 
payment, had the right to prove it under his implied general denial. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
5. INSURANCE~--CANCELLATION—T ENDER OF UNEARNED 
PREMIUMS. 


A fire insurance policy could not be canceled without tender of unearned 
premiums. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


* Decision rendered, Dec. 12, 1917. Rehearing denied, Jan. 9, 1918. 200 
S. W. Rep. 229 
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Error from District Court, Motley County; J. H. Milam, Judge. 
Action by W. D. Clark against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


E. G. Senter, of Waco, for Plaintiff in Error. 
. T. T. Bouldin and G. E. Hamilton, both of Matador, for Defendant in 
<rror. 


HALL, J. Defendant in error filed this suit upon a policy of 
fire insurance to collect the sum of $1,500 for the loss of his 
dwelling and $171 for the loss of household goods, It is alleged 
that the policy was issued March 11, 1914, insuring the dwelling 
against loss by fire for a period of three years from said date, 
in the sum of $1,500, and insuring the household and kitchen 
furniture and wearing apparel in said dwelling in the sum of 
$300; that on the 15th day of December, 1915, the house and 
contents were destroyed by fire; that the premium for said three 
years was fully paid up; that the destruction of the house was 
complete ; that the policy had been taken from plaintiff’s posses- 
sion by one J. R. Meriwether, plaintiff in error’s agent, wrong- 
fully and fraudulently, and was then in possession of plaintiff 
in error. The substance of appellant’s special answer is: That 
plaintiff did not pay the premium stipulated in the policy, but 
in lieu thereof executed his note payable to the defendant or its 
order on the Ist day of January, 1915, in the sum of $89. That 
one of the terms and conditions of said note is as follows: 

“This note being given as a consideration for insurance and 
interest under the above-named policy, I consent that in case of 
default in payment of same in full when due the policy shall 
become null and void and so remain until the note is paid.” 

That said note was not paid by plaintiff at maturity and has 
never been paid. That no part of the premium payable for the 
policy was ever paid by plaintiff. That by reason thereof said 
policy became null and void on the Ist day of January, 1915, 
and was not in force as an existing contract of insurance at the 
time of the fire. That the policy sued on contained the following 
provision and stipulation: 

“This policy shall be cancelled at any time at the request of 
the insured or by the company, by giving five days’ notice of 
such cancellation.” 

That on or about the day of April, 1915, defendant 
gave notice to plaintiff and to his authorized agent of the can- 
cellation of the policy, and the plaintiff, through his authorized 
agent, to wit, his wife, Mrs. Pearl Clark, surrendered the policy 
to the defendant for cancellation and same was duly and legally 
canceled by the defendant and ceased to exist at said time to be 
a binding contract of insurance between the parties and was not 
in force at the time of the fire described in plaintiff’s petition. 
That some time during the fall of 1915 plaintiff brought suit in 
the justice court of precinct No. 1, of Motley county, Tex., 
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against the defendant, setting up a certain claim against the 
defendant, arising out of a fire alleged by plaintiff to have 
occurred after the issuance of the policy described in his petition 
and before the Ist day of January, 1915. That at the time plain- 
tiff brought said suit he had been duly notified that the defend- 
ant had canceled the policy and had same in its possession. That 
said suit proceeded to judgment in said justice court and the 
judgment therein was paid off by the defendant, That by reason 
thereof and by reason ofall the facts herein stated plaintiff is 
now estopped from asserting that said policy of insurance was 
to continue to be in force after the Ist day of January, 1915. 
The cause was tried by the court without a jury, resulting in a 
judgment in favor of defendant in error in the sum of $1,580, 
with interest from the 15th day of December, 1915. The findings 
of fact and conclusions of law filed by the court upon request are 
as follows: 


“(1) I find that on or about the 14th day of March, 1914, 
plaintiff made application for a policy of fire insurance covering 
his dwelling house and barn, or granary, at the solicitation of J. 
R. Meriwether, agent for the defendant, and at the same time 
plaintiff applied for a tornado policy covering the same build- 
ings; that plaintiff executed two notes, one for an amount not 
shown by the evidence, in payment for the tornado policy, which 
was paid at maturity and another note for $89.90, which was 
executed in payment of fire policy dated the 14th day of March, 
1914, falling due the lst day of January, 1915; that in accord- 
ance with such application defendant company issued its policy 
covering said dwelling and granary, dated the —-— day of—-——, 
1915, to run for a period of three years, in consideration of said 
$89.90 note, and delivered the same to plaintiff in this case; that 
the amount on the house was $1,500, on the furniture, clothing, 
and contents of the house $300, and on the granary $300, besides 
some small amounts on the feed and fodder. 

“(2) I find that on or about the 18th day of December, 1914, 
the plaintiff in this case suffered a loss by fire on the granary 
described in the said policy, which is called by the witness in 
this case the barn, but I find that it is the same building as 
covered by the policy and described as a granary. It was totally 
destroyed. Plaintiff notified defendant, through its agent, 
Meriwether, of this fire, and thereafter, about the latter part of 
December, 1914, Meriwether appeared at plaintiff’s place with 
an adjuster named Buckalew, who investigated the fire and 
agreed with the plaintiff on an adjustment of the damage at the 
sum of $272.03, and gave plaintiff a written statement showing 
such adjustment was made by the adjuster. I find this written 
statement was afterwards turned over to Meriwether, agent of 
the defendant. 


“(3) I find that the defendant company accepted the adjust- 
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ment made by Buckalew, and some time in the winter of 1915, 
about January or February, 1915, issued its check in favor of 
the plaintiff, W. D. Clark, for the full amount of the adjustment 
agreement, $272.03, less the amount of $89.90, the amount of the 
note given by plaintiff to defendant as a premium for said fie 
policy, and sent said check to its agent, Meriwether, with in- 
structions to deliver said check to plaintiff, and did not return 
said note, 

“(4) I find at the time Meriwether received the check plain- 
tiff had been arrested and had been convicted to serve a two-year 
term in the penitentiary on the charge of swindling, which had 
no connection whatever with this insurance or the fire above 
mentioned ; that instead of delivering the check to plaintiff, or 
his wife, Meriwether returned the check to his company, the 
defendant herein, and advised that the plaintiff was in the 
penitentiary and that he could probably force a better settlement 
with plaintiff’s wife who had been left alone, than to give her 
the check. 

* “(5) I find that defendant, upon receiving Meriwether’s letter, 
directed him to make the best settlement with plaintiff’s wife 
that he could, and in pursuance with said directions Meriwether 
some time in April, 1915, went to the home of the plaintiff, 
where his wife resided with the plaintiff, and offered to pay her 
$25 as a full and complete settlement on what was owing on the 
granary loss, I find that, after considerable negotiations between 
Meriwether and plaintiff’s wife, during which time Meriwether 
told her that her husband was already in the penitentiary, that 
he had evidence tending to show that her husband had burned 
the barn or granary in order to collect the insurance thereon, 
and that the company would not pay for the same without a 
lawsuit, and if they had to fight a lawsuit it might cause her 
husband to -have to go to the penitentiary again, beside the cost, 
worry, and delay to her of a lawsuit; finally Meriwether offered 
to give her $75 if she would surrender the’ policy on the barn 
and other feed in full settlement of the loss; that plaintiff’s wife 
-thought there were two separate fire policies, one covering the 
house and one covering the granary, or barn, whereas there was in 
fact but one policy covering both buildings, and I find that she 
never intended to agree, and did not agree, to surrender the policy 
on the house, but did agree to surrender the policy on the barn; 
that Meriwether paid her the $75 then and there and as he left 
carried off both the tornado policy and the fire policy, and re- 
turned the same to his company, but he did not surrender the 
note that was given for the premium on the fire policy, which 
had been given in fu]l payment for a three-year period, run- 
ning from the 14th day of March to the 14th day of March, 1917, 
and that he did not tell plaintiff’s wife that said fire policy would 
be canceled on said dwelling house. I find that as a fact Meri- 
wether did not have any evidence whatever that the plaintiff 
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had burned said granary, but made such statement to intimidate 
plaintiff’s wife in making the settlement desired. I find that 
she did not know he had carried off the policy covering the house 
until after he had left the place. 

“(6) That after such settlement had been made plaintiff’s 
wife still claimed the balance due plaintiff on adjustment for the 
granary loss and about .$107.50; that suit was brought therefor 
in the justice court of precinct No. 1 of Motley county against 
the defendant in the name of plaintiff, about June, 1915, in which 
a judgment for $125 was rendered for plaintiff against defend- 
ant; that such judgment was settled by compromise, defendant 
paying the plaintiff the sum of $90 in full satisfaction thereof. 

“(7) I find that in the settlement that was effected between 
the defendant and the plaintiff of said judgment the fact that the 
premium note for $89.90 had been figured out of the adjustment 
agreement and thereby had been paid by the plaintiff was taken 
into consideration by both parties in arriving at a final adjust- 
ment and settlement of said justice court judgment. : 

“(8) I find that on or about the 15th day of December, 1915, 
plaintiff's dwelling house which was covered by said fire policy 
was entirely destroyed by fire without any fault on the part of 
plaintiff, the origin of which was unknown, and that the amount 
of liability incurred by defendant on account of the burning of 
said house was $1,500, and that the contents of the house covered 
by the $300 item on the furniture, clothing, bedding, etc., were 
destroyed to the value of $80. 

“(9) I find said policy, as the same relates to said house and 
the contents thereof, had never been canceled, but was in full 
force and effect on the said 15th day of December, 1915, at the 
time of said fire, and that defendant had never given notice of 
its intention to cancel said policy and had not tendered back to 
plaintiff any portion of the unearned premium which he had 
paid therefor. 


“Conclusions of Law. 


“(1) I find that as a matter of law the said fire policy re- 
mained in full force and effect and was in such force and effect 
at the day of the fire on December 15, 1915, and that the defend- 
ant was therefore indebted from and after said date to the plain- 
tiff, in the sum of $1,580, and that plaintiff is entitled to interest 
on said sum from the 15th day of December, 1915, at the rate 
of 6 per cent. per annum. 

“(2) I find that, although Meriwether secured possession of 
the fire policy in the manner described in the findings of fact 
herein, neither his actions or any actions thereafter taken by the 
defendant had the effect of canceling said policy, for the reason 
that the possession thereof was obtained by Meriwether through 
fraud and misrepresentations and no notice was given by him to 
plaintiff or to his wife that said policy would be canceled, and 
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no offer was made to return the unearned premium which had 
been paid by plaintiff to defendant for said policy, nor was there 
any tender made of the note which defendant held against plain- 
tiff, although the same had been settled in the process of settle- 
ment growing out of the granary fire.” 


Many of the assignments of error attack the findings of fact, 
and it is insisted that the evidence is not sufficient to support the 
findings. We deem it unnecessary to set out the evidence of the 
various witnesses, but after a careful reading of the statement 
of facts it is our opinion that every material fact found by the 
court is supported by sufficient evidence. 

[1-3] The evidence shows that both Meriwether and Buckalew 
were the agents of appellant ; that together they adjusted the loss 
and that Meriwether represented the appellant in the settlement 
of the justice court judgment. It is further shown that the ap- 
pellant ratified the acts of its agents and accepted the benefits 
and cannot therefore deny the fact of their agency nor avoid the 
responsibility growing out of it. Mrs. Clark and the attorney 
for appellee testified to material statement made by these agents, 
and the admission of this evidence is the basis for several of the 
assignments. We think the evidence was all clearly admissible. 
A letter written by the attorneys of appellant was introduced in 
evidence for the purpose of proving that the premium note for 
$98.60 was deducted from the amount agreed to be due in the 
adjustment of the first loss. The letter written by appellant’s 
attorneys for the purpose of proving this fact was also admis- 
sible. Railway Co. v. Sullivan, 157 S. W. 194; Logre v. Gal- 
veston Electric Co., 146 S. W. 304. 

[4,5] Appellant contends under several assignments that all 
evidence admitted for the purpose of showing that the premium 
note above mentioned was paid in the adjustment and settlement 
of the first loss was inadmissible, because there were no pleadings 
under which it could be properly introduced. Appellant set up 
as part of its defense the clause in the policy which provided that 
if the premium note was not paid the policy should become null 
and void, and alleged that the note had never been paid. The 
burden was upon appellant to establish the truth of this allega- 
tion. It appears, however, that the appellee assumed the burden 
of proving the payment of the note. Vernon’s Sayles’ Civil 
Statutes, art. 1829, provides that any fact pleaded by the de- 
fense that is not denied by the plaintiff shall be taken as con- 
fessed, but this article has been amended twice, and by the Act 
of 1915, p. 155, it is provided that it shall not be necessary for 
the plaintiff to deny any special matter of defense pleaded by the 
defendant, but the same shall be regarded as denied unless ex- 
pressly admitted. Under the implied general denial appellee had 
the right to prove the payment of the note, if in fact’ it had been 
paid. By the provisions of the policy appellant could not cancel 
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it without giving the required notice, nor could it be canceled 
without a tender of unearned premiums. Insurance Co. v. 
Mitchell, 164 S. W. 919; Polemanakos v. Austin Fire Insurance 
Co., 160 S. W. 1134, and authorities cited. It was not shown 
that any part of the premium paid upon the policy had ever been 
returned or tendered to appellee. 

[6] The twentieth and twenty-second assignments of error 
attack the findings of the court upon the ground that there is no 
evidence to support the amount found to be due. We have re- 
viewed the record on this point and find that the testimony of 
Mrs. Clark is clear and, we think, sufficient to support a judgment 
for even more than the amount rendered. Appellant did not set 
up as a defense the failure of appellee to make out and furnish 
proofs of loss. There was no evidence upon that question, and it 
is too late to raise it in this court. 

We have not considered the questions in the brief in the order 
in which they are presented, and overrule all the assignments 
not disposed of by what has been said above. 

The judgment is affirmed. 


CLARK v. CASSELMAN er at. (L. A. 4085.)* 


(Supreme Court of California.) 


2. INSURANCE—WEIGHT OF EVIDENCE—FORFEITURE. 

In an action on a mortgage which had been assigned to insurance com- 
pany which paid the mortgagee the amount of a loss under a policy 
on the mortgaged property, a finding that the mortgagors had not 
prior to the fire conveyed their right, title, and interest in the prop- 
erty without the consent of the insured, held contrary to the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. — oe OF FORFEITURE—PAYMENT OF 

Insured’s failure to give notice or proof of loss as required by the con- 
tract were not waived by the insurance company’s payment of the 
loss to a mortgagee, for whose benefit the insurance was taken. 

(For other cases, see Insuarnce, Dec. Dig. § 399.) 


Department 2. Appeal from Superior Court, Los Angeles County; 
John M. York, Judge. 


Action by D. W. Clark against Frederick Casselman and others. 
From a judgment for defendants, plaintiff appeals. Reversed. 


Hindman & Yakey, of Los Angeles, for Appellant. 
A. W. Sorenson, of Los Angeles, for Respondent. 


* Decision rendered, Dec. 28, 1917. 169 Pac. Rep. 1005. 
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NORTHERN INS. CO. or NEw York v. NATIONAL UNION 
FIRE INS. CO. (Civ. 1961.)* 


(District Court of Appeal, Second District, California.) 


1. INSURANCE—COMPLAINT—CONSTRUING AGAINST 
PLEADER. 


Where the complaint alleged that the fire policy sued on was in the Cali- 
ornia standard form, an allegation that the company disclaimed lia- 
bility thereunder will be taken as an allegation that the disclaimer 
was in writing as required by such policy, in view of the rule that 
pleadings are to be construed most strongly against the pleader, and 
the rule that, where a thing is alleged to have been done, it will be 
presumed to have been done in writing if the law so requires. 


(For other cases, see Insurance, Dec Dig. § 634[1].) 
2. INSURANCE—FIRE I'NSURAN C E—PLEADINGS—LIMITA- 
TIONS. 


A complaint filed September 23d, alleging that the fire policy sued on was 
the California standard form, that the fire occurred July 24th, that 
proofs of loss were made August 8th, and that insurer disclaims lia- 
bility, was demurrable, as it showed that the clause of such policy, 
which postponed the time of commencing suit to 90 days, had been 
put in operation. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Superior Court, Los Angeles County; Charles Well- 
born, Judge. 

Action by the Northern Insurance Company of New York against the 
National Union Fire Insurance Company. Judgment for plaintiff, and 
defendant appeals. Reversed. 


John R. Layng, of I.os Angeles, for Appellant. 
Tyrrell, Abrahams & Brown,, A. L. Abrahams, and Chas. W. Fricke, 
all of Los Angeles, for Respondent. 


* Decision rendered, Dec. 5, 1917. 170 Pac. Rep. 434. 


LONGFELLOW v. NATIONAL FIRE INS. CO. 
(No. 21301.)* 


(Supreme Court of Kansas.) 


INSURANCE — FIRE INSURANCE — MORTGAGE CLAUSE—RE- 
COVERY OF MORTGAGEE. 

A mortgagee sued to recover on an insurance policy issued to his mort- 
gagor. The mortgage clause merely constituted the mortgagee an 
appointee to receive the proceeds of the policy for and on account of 


ee Decision rendered, Feb. 9, 1918. 170 Pac. Rep. 813. Syllabus by the 
ourt. 
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the assured, subject to all the terms and conditions of the polity. 
The mortgagor sold and conveyed the property, which act, by the 
terms of the policy, rendered it void. Application was made to the 
insurance company to substitute the purchaser of the property as the 
assured in the policy. The insurance company imposed certain rea- 
sonable conditions, which were not complied with until after loss had 
occurred, when the insurance company canceled the policy, and re- 
turned the unearned premium to the mortgagor. Held, the mortgagee 
cannot recover. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal-from District Court, Wyandotte County. : 
Action by J. W. Longfellow against the National Fire Insurance 
Company Judgment for defendant, and plaintiff appeals. Affirmed. 


W. B. Kelley and James H. McVay, both of Kansas City, Mo., I. A. 
Smith, of Independence, Mo., and W. W. McCanles, of Kansas City,, 
Kan., for Appellant. 

McAnany & Alden, of Kansas City, and A. R. Wells and Stout, Rose, 
& Wells, all of Omaha, Neb., for Appellee. 


LIVERPOOL & LONDON & GLOBE INS. CO. v. HINTON. 
(No. 19900.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—RENEWAL—CONTRACTS—PRESUMPTIONS. 


Where an authorized insurance agent orally agreed to renewal of a policy 
and nothing was said about any change in the terms or the amount 
of premium, the terms of the new policy were presumed to be the 
same as those in the old. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2. INSURANCE—RENEWAL—TERMS. 


Though there had been a change in the partners in an insurance agency 
since the issuance of the original policy, if the agent who actually 
wrote the policy continued as a member of the firm, the insurance 
agency was fully advised as to the old policy when it agreed to a 
renewal, without change of conditions, presumptively upon the same 
terms. 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE—REN EW ALS—PREMIUMS—TIME DUE— 
WAIVER. 

Where an insurance agency had not required advance payments on two 
policies taken out by plaintiff, and he agreed orally for a renewal of 
one of them with a member of the agency, who failed to demand pay- 
ment of premium at the time, the right to demand the premium in 
advance was waived. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 
* Decision rendered, Feb. 11, 1918. 77 South. Rep. 652, 
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5. INSURANCE—RENEWALS—CONTRACTS—EXECUTION. 


A contract of renewal of a fire policy became complete when an author- 
ized agent of insurer agreed to renew the policy. 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 


6. INSURANCE—RENEWALS—EVIDENCE—MATERIALITPY. 

Where one of the partners in an insurance agency knew of and acquiesced 
in a renewal by an employee of a fire policy, it was immaterial what 
conversations took place during the fire or thereafter, when plaintiff 
and defendant were looking for the insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Appeal from Chancery Court, Jasper County; G. C. Tann, Chancellor. 

Bill by S. M. Hinton against the Liverpool & London & Globe In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


McLaurin & Armistead and T. G. Birchett, all of Vicksburg, for Ap- 


pellant 
J. T. Brown, of Laurel, and J. N. Flowers, of Jackson, for Appellee.» 


TIFFANY v. QUEEN INS. CO. OF AMERICA. (No. 2066.)* 


(Springfield Court of Appeals, Missouri.) 


1. INSURANCE--ACCEPTANCE OF POLICY—CONDITIONS. 

The acceptance of a fire policy is equivalent to a declaration that a pro- 
vision in the policy that insured was the sole owner was true, al- 
though insured never saw the policy or signed an application. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


2. INSURANCE—DEIFENSES—ISSUES. 


Although an insurer answered that a policy was absolutely void because 
insured was not sole owner, but only had a dower interest, the court 
properly refused to sustain a demurrer to the evidence which would 
give plaintiff nothing, where the insurer tendered a certain amount in 
court as being sufficient to cover insured’s interest in the property. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


3. INSURANCE—CONDITIONS IN FIRE POLICY—WAIVER—ES- 
TOPPEL. 

Evidence held sufficient to warrant a finding that a fire insurance com- 
pany’s agent knew that insured only had a dower interest in a house. 
and that the company waived and was estopped to set up a defense 
that she was nct sole owner; the agent having himself made out the 
application, which was not signed by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


* Decision rendered, Feb. 6, 1918. 200 S. W. Rep. 728. 
Vol. LI—28. 
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Appeal from Circuit Court, Dunkin County; W. S. C. Walker, Judge. 
Action by Mrs. H. A. Tiffany against the Queen Insurance Com- 


one of America. Judgment for plaintiff, and defendant appeals. Af- 
rmed. 


L. R. Jones, of Kennett, for Appellant. 
Phillips & Cox, of Malden, for Respondent. 


MEYERS v. GERMAN FIRE INS. CO. er at. (No. 19634.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE--ADDITIONAL INSURANCE—EFFECT. 


*The rule that the taking of additional insurance on property insured, 
without the consent of the company, renders the policy void, is not 
obviated by the fact that the original insurance is on a class of prop- 
erty rather than any particular property. 


(For other cases, see Insurance, Dec. Dig. § 336[3].) 


2. INSURANCE--FIRE INSURANCE—VALIDITY—RECOVERY OF 
UNEARNED PREMIUM. 

“When an insurer has elected to treat a policy of insurance as void for 
breach of condition providing for a forfeiture, the assured has no 
claim upon the company for any unearned premium.” Home Fire 
Ins. Co. v. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. St. Rep. 111. 

(For other cases, see Insurance, Dec. Dig. §. 198[5].) 


3. INSURANCE— FIRE INSURANCE—PRO RATA CLAUSE—AP- 
PLICATION. 


What is known as the “pro rata clause” in a policy of insurance, pro- 
viding that concurrent insurers of the property shall share the loss, 
if any, applies only in case the defendant’s policy is valid, and does 
not constitute a waiver of a provision for forfeiture in case of addi- 
tional insurance being taken without the consent of the company. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from District Court, Valley County; Paul, Judge. 

Suit by Charles Meyers against the German Fire Insurance Com- 
pany and others. Judgment for plaintiff, and defendants appeal. Re- 
versed and remanded. 


Stout, Rose & Wells, of Omaha, and E. P. Clements, of Lincoln, for 
Appellants. 
E. J. Babcock, of North Loup, and A. Norman, of Ord, for Appellee. 


* Decision rendered, Dec. 1, 1917. 166 N. W. Rep. 247. Syllabus by the 
Court. 
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SPRINGFIELD FIRE & MARINE INS. CO. v, E. B. COCK- 
RELL HOLDING CO. (No. 6371.)* 


(Supreme Court ‘of Oklahoma.) 


1. INSURANCE—FIRE INSURANCE—CHANGE IN INTEREST OR 
TITLE—WAIVER. 

The insurance policy provided: “This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void 
* * * if any change * * * take place in the interest, title, or 
possession of the subject of insurance. * * *” In a suit thereon 
by the H Company the facts were that prior to the loss said company, 
acting through W., an issuing agent of the company, sold and con- 
veyed the subject of insurance to P. Whereupon W. wrote to the 
H. Company: “Please transfer insurance to Mr. P. and forward 
same to me for approval and I will collect the unearned premium 
for you.” In answer the H. Company wrote to W., inclosing him the 
policy, with request that he prepare the assignment thereof to P. and 
return the same to the H. Company. Before it was received and the 
assignment thereof approved by W. as agent for the insurance com- 
pany, the subject of insurance was destroyed by fire. Held, that the 
insurance company waived the forfeiture incurred by a sale of the 
subject of insurance, and was estopped to plead the same. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


2. INSURANCE--FIRE INSURANCE—CHANGE IN INTEREST OR 
TITIL.E—“WAIVER.” 

Any act of an insurance company recognizing as an existing contract with 
it the policy sued upon, after knowledge that the cause of forfeiture 
has occurred is a “waiver” of such cause of forfeiture. 

(For other cases, see Insurance, Dec Dig. § 388[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 


3. INSURANCE—FIRE INSURANCE—CHANGE IN INTEREST OR 
TITLE-—-RIGHT OF ACTION. 

During the life of the policy the insured sold and conveyed the subject 
of insurance to P., but prior to assignment thereof the subject of 
insurance was destroyed by fire. The contract of sale provided that 
the policy was to be held by the insured and loss, if any, payable to 
it as its interests may appear. Held, that P. was not the owner of 
the policy with right of action thereon in him. 


(For other cases, see Insurance, 624[4].) 


Error from Dstrict Court, Oklahoma County; W. R. Taylor, Judge. 

Action by the E. B. Cockrell Holding Company against the Spring- 
field Fire & Marine Insurance Company, a corporation. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 
Ledbetter, Stuart & Bell, of Oklahoma City, for Defendant in Error. 


* Decision rendered, Dec. 11, 1917. 169 Pac. Rep. 1060. Syllabus by 
the Court. , 
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GREGERSON v, PHENIX FIRE INS. CO. (No. 14179.)* 
(Supreme Court of Washington.) 


1. INSURANCE—FIRE INSURANCE—CONDITIONS—WAIVER 
BY COMPANY. 

Where insured made no representations that he was the owner of the 
land upon which the building insured was situated, the company, by 
accepting risk without making inquiry, is deemed, in the absence of 
fraud, to have waived a condition that the policy should be void if the 
building insured is not located upon ground owned by insured in fee 
simple. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 


2. INSURANCE—FIRE INSURANCE—CONDITIONS—WAIVER 
BY COMPANY. 

Rem. Code 1915, § 6059—106, providing for the use of an insurance policy 
known as the “New York Standard,’ does not change the rule that, 
where the company accepts the risk without inquiry, it is deemed to 
have waived a condition that the policy shall be void if the building 
insured is not located upon ground owned by insured in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 


Department 2. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 

Suit by Peter Gregerson against the Phenix Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. T. Granger, of Seattle, for Appellant. 


Shorett, McLaren & Shorett, and Edward R. Taylor, all of Seattle, 
for Respondent. 


* Decision rendered, Jan. 30, 1918. 170 Pac. Rep. 331. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


MULLER 
v, 
GLOBE & RUTGERS FIRE INS. CO. or City or NEw Yorx. 


MULLER 
v. 


INS. CO. OF STATE OF PENNSYLVANIA. 





(Nos. 16, 17.)* 


1. INSURANCE—MARINE INSURANCE—DISCLOSURE. 
An applicant for marine insurance is under legal obligation to disclose all 
facts material to the supposed risk; but the materiality of any fact 
not disclosed is as much a question of fact as that of nondisclosure or 
disclosure. 


(For other cases, see Insurance, Dec. Dig. §§ 272, 668[6].) 


2. INSURANCE—MARINE INSURANCE—DISCLOSURE—EVI- 
DENCE. 

In an action on maritime policies protecting the insured against war risk 
only, based on a binder issued by an agent of the insured, which 
binder specified no warranties, evidence held to show that the under- 
writer knew that the applicant for insurance did not want insurance 
with warranties as to neutrality, because he could not give them, and 
hence that such applicant was not bound to disclose that his nation- 
ality was that of one of the belligerents. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE-—JURY QUESTION—PROXIMATE CAUSE. 


Proximate cause of an injury or loss is a question for the jury, unless 
there is but one inference possible in the settled facts. 


(For other cases, see Insurance, Dec. Dig § 668[10].) 


4. INSURANCE—MARINE INSURANCE—POLICIES—WAR RISK. 


A mere increase of sea peril by removal for belligerent purposes of aids 
to navigation does not afford ground for recovery under a policy of 
maritime insurance protecting against war risk only. 


(For other cases, see Insurance, Dec. Dig. § 402.) 


5. INSURANCE—MARINE INSURANCE—“PROXIMATE CAUSE.” 
That cause is proximate which sets other causes in motion, and an inter- 
vening act is not a “proximate cause,” unless it is efficient to break 
the causal connection. ; 
(For other cases, see Insurance, Dec. Dig. § 413.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Proximate Cause.) 





~ * Decision rendered, Nov. 13, 1917. 246 Fed. Rep. 759. 
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6. INSURANCE—MARINE INSURANCE—WAR RISK—POLICY — 
PROXIMATE CAUSE. 


A shipper of cotton destined to a Swedish port, there to be transshipped 
to Austria, which country, with Germany, was engaged in war with 
Great Britain and its allies, secured a maritime policy protecting 
against war risk only; the insurance covering the risk of capture, 
seizure, or destruction or damage by men of war, by letters of 
marque, takings at sea, arrest, restraints, detainments, and acts of 
kings, princes, and people, authorized by and in prosecution of hostili- 
ties between belligerent nations. The master of the vessel, intending 
to proceed to a Scottish port and there to submit to examination by 
British authorities, was boarded by a British cruiser, which sent an 
armed party on board and directed the steamer to take a particular 
route to the Scottish port and by night. During the night, aids to’ 
navigation having been removed or extinguished, the vessel was 
wrecked. The master of the vessel relied on the alleged superior 
local knowledge of the naval officer in charge of the boarding party. 
Held that, as the vessel would not have been boarded, or directed to 
proceed during the night, but for the war, the loss was the proximate 
result of acts authorized in prosecution of hostilities, and hence cov- 
ered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 413.) 


7. INSURANCE—“BINDER.” 


A “binder” is used in marine insurance as an application for insurance 
made on behalf of the proposed insured and approved by the insurer 
or his agent. 


(For other cases, see Insurance, Dec. Dig. § 132.) 


Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libels by Max F. Muller against the Globe & Rutgers Fire Insurance 
Company of the City of New York and against the Insurance Company 
of the State of Pennsylvania. From decrees for the libelant, respondents 
appeal. Affirmed. 


Appeals in admiralty from final decrees entered in the District Court 
for the Southern District of New York. The cases were tried together 
below, and argued here on one record. Libelant is a subject of the 
Austro-Hungarian Empire resident in the United States. He sued on 
policies of marine insurance issued by the respective respondents, pro- 
tecting against “war risk” only. The form of words used by both com- 
panies was as follows: “This insurance covers only the risk of capture, 
seizure, or destruction or damage by men of war, by letters of marque, 
by takings at sea, arrests, restraints, detainments, and acts of kings, 
princes, and people, authorized by and in prosecution of hostilities be- 
tween belligerent nations; but excluding claims for delay, deterioration 
and/or loss of market and warranted not to abandon in case of capture, 
seizure, or detention until after condemnation of the property insured, 
nor until sixty days notice of said condemnation is given to this com- 
pany. Also warranted not to abandon in case of blockade and free from 
any claim for loss or expense in consequence thereof or of any attempt 
to evade blockade; but in event of blockade to be at liberty to proceed 
to an open port and there end the voyage. Foregoing clause does not 
cover any war risk on shore.” 

Neither respondent obtained from Muller (the insured) any war- 
ranty against seizure or loss by reason of belligerent ownership. Such 
warranty is at times inserted in “war risk” insurance, and one form 
thereof is as follows: “Warranted by the assured that the merchandise 
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covered by this insurance is not owned, consigned or shipped to a.German 
or Austrian subject, and is not intended for consignment to Austria 
and/or Germany either directly or indirectly.” 

[7] Both policies in suit resulted from a “binder,” issued by one man, 
who for the purposes of these suits was the agent of both companies. A 
“binder” is (inter alia) an application for insurance, made on behalf of 
the proposed insured, and approved by the insurer or his agent. The 
binder in this instance specifically stated “No warranties’—a phrase ad- 
mittedly meaning that Muller did not want policies containing such a’ 
limitation as above quoted. Accordingly policies issued, in which the 
above-quoted “war risk” clause covered the whole adventure, and attached 
to a large quantity of cotton shipped at Galveston on the Danish steamer 
Canadia, bound to Swedish ports, and cargo consigned to Swedish subjects. 

The evidence is clear that the insured cotton was intended for reship- 
ment from Sweden to Austria and that Muller knew it; his business both 
before and after the opening of the present war being the purchase of cot- 
ton in the United States for the use of certain named Austrian manu- 
facturers. When insurance effected, however, and when the Canadia 
sailed, no British orders in council had as yet directed seizure of goods 
such as cotton in neutral bottoms bound to neutral ports, even though 
shown to be intended for transshipment to a country at war with Great 
Britain. The steamer’s intended course was to the northward of both the 
Orkneys and Shetlands, and thence to Kirkwall, Scotland, there to submit 
to examination by Pritish authorities; at least such is the uncontradicted 
evidence of her master. The usual peace route would have been through 
the Pentland Firth, a course then deemed dangerous on account of 
mines, etc. ig 

When within 120 miles of the British coast, the Canadia was boarded 
by the British cruiser Hilary, which sent an armed party (one officer and 
six men) aboard, and told the steamer to go to Kirkwall, by the passage 
between the Orkneys and Shetlands, and by night. The aids to naviga- 
tion, and particularly the light on the Fair Isle (between the Shetlands 
and Orkneys), were removed or extinguished, and the Canadia’s master 
objected to the night passage for that reason. He was compelled to at- 
tempt it, and a course was adopted that should have carried clear of Fair 
Isle by about twelve miles. In doing this the British naval officer and 
the master of the Canadia consulted, and the latter deposes that he relied 
on the alleged superior local knowledge of the formers Proceeding by dead 
reckoning, and taking soundings, both officers seem to have thought the 
ship clear of Fair Isle, and changed course, but too soon, as the vessel 
ran ashore on that islet at the foot of a cliff 300 feet high, and became a 
total loss. 

The insurers refused payment, and defended these resulting suits on 
two grounds: (1) That Muller failed to disclose to them the material 
fact that he was a subject of Austria-Hungary, a country at war with 
Great Britain. (2) That the loss incurred was not due to “war risks,” but 
to peril of the sea. Both defenses having been overruled, and decrees en- 
tered for libelant, these appeals were taken. Other points were raised in 
argument, not necessary to mention further. 


Frederick R. Coudert and Howard T. Kingsbury, both of New York 
City, for Appellants. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for Appellee. 


Before Ward, Rogers, and Hough, C. JJ. 
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HOUGH, Circuit Judge (after stating the facts as above). 


‘[1, 2] It is to be noted that respondents do not complain of con- 


cealment in the sense of suggestio falsi, nor allege that there was 
suppressio veri, in the sense of maintaining silence as to any 
subject of investigation. The assertion is that Muller failed in 
the active duty, incumbent upon him as an applicant for insur- 
ance, of disclosing every fact material to the proposed contract, 
which as a mater of business and fair dealing ought to have been 
disclosed. Such is the legal obligation of the assured, though the 
materiality of any fact not disclosed is as much a question of 
fact, as is that of disclosure or nondisclosure. Blackburn v. 
Vigors, 12 A. C. (1887) 531; Maryland Ins. Co. v. Ruden. 6 
Cranch, 338, 3 L. Ed. 242; McLanahan v. Universal Ins. Co., 
1 Pet. 170, 7 L. Ed. 98; Royal Ins. Co. v. Martin, 192 U. S. 149, 
at 163, 24 Sup. Ct. 247, 48 L. Ed. 385. 

We will assume (but not decide) that under the circumstances 
existing Muller’s nationality was a material fact. We neverthe- 
less incline to the opinion that disclosure was actually made. 
Such seems the necessary implication from the brief memorandum 
filed by the trial judge, and such is the evidence of two witnesses. 
The sum of their story is that Muller was shipping a great deal 
of cotton, taking out much “war risk,” and other insurance and 
that the agent who accepted the “binder” application herein had 
been told repeatedly that Muller was an Austrian. This the agent 
denies, but we find the balance of evidence against him, largely 
from consideration of the binder itself. That document as pre- 
pared by libelant’s broker for presentation to the underwriter, 
stated in substance that Muller would not warrant his nationality 
as neutral. That any sensible man, looking at such an application 
from a Max Muller, could have believed him an American, when 
insurance with warranty was cheaper, is something of a tax on 
credulity. We cannot accept appellee’s contention that the in- 
sertion in the binder of the phrase “No warranties” relieved 
Muller as a matter of law from the duty of disclosure; but we 
do hold, as triers of the facts, that the language quoted is potent 
evidence to sustain libelant’s claim that when the binder was ac- 
cepted, the underwriter knew that Muller did not want insurance 
with warranties, because he could not honestly give them. 

[3-6] The second contention herein raises ultimately the ques- 
tion of proximate cause, of which, after centuries of litigation, 
the Squib Case still remains the best and classic example. That 
the Canadia and her cargo was seized, arrested, and detained 
within the meaning of the policy we think too plain to require 
more than mention it; the sole query is whether her loss proxi- 
mately resulted therefrom. 


Counsel have, we think, collated all the reported cases whose 
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facts are suggestive ;' but it should be remembered that, however 
desirable is the exercise of ordered thought and arrival at a 
logical result, proximate cause is a question for the jury, unless 
there is but one inference possible from the settled facts. There- 
‘fore decisions of Judges are rarely precedents in the same way as 
are legal rulings. Donegan v. Baltimore, etc., R. R.. 165 Fed. 
869, 91 C. C. A. 555; Erie R. R. v. Russell, 183 Fed. 722, 106 
C. C. A. 160. Of the cases noted below, the Ionides decision 
best serves as text or starting point. From that ruling it is 
argued that, if (as was there held) going ashore at a notoriously 
dangerous point (Hatteras), whose lighthouse had been extin- 
guished as a war measure, was not a “consequence of hostilities,” 
but a sea peril, neither was a stranding on the unlighted Fair Isle 
proximately caused by any action of “kings, princes, and people,” 
and more especially the British cruiser Hilary. 

The contention is not unattractive, and we fully recognize it 
as a rule of law, supported by reason and the authorities quoted, 
that a mere increase of sea peril, by removal for belligerent pur- 
poses of all or any aids to navigation, does not per se afford 
ground for recovery under such “war risk” as this, in respect of 
a loss due to the absence of accustomed assistance. Such act, 
indeed, no more than restores the dangers of the seas to their 
normal.” 

But the problem still remains whether the Canadia’s loss was 
proximately due to sea peril, and solution primarily depends on 
the meaning of “proximate,” as construed by judicial commen- 
tators. That cause is proximate which sets the other causes in 
motion; only when causes are independent is the nearest in time 
looked to. Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395, a 
case whose facts are instructive and interesting. If there is an 
unbroken connection between act and injury, the act causes the 
injury; an intervening act is not the proximate cause of injury, 
unless it is efficient to break the causal connection (Milwaukee, 
etc.,, R. R. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256).* 

These rules are guides to ascertaining whether, as matter of 
fact, the Hilary’s seizure of the Canadia caused the loss of the 


1 Anderson v. Masten, A. C. (1908) 334; Livie v. Janson, 12 East, 648; 
Green v. Emslie, 1 Peake (N. P.) 278; Hagedorn v. Whitmore, 1 Starkie, 
157; Ionides v. Universal, etc., Ass’n, 14 C. B. (N. S.)° 259; Magoun v. 
New England, etc., Co., 1 Story, 157, Fed. Cas. No. 8961; Schieffelin v. 
New York, etc., Co., 9 Johns. (N. Y.) 21; Patrick v. Commercial Ins. Co., 
11 Johns. (N. Y.) 14; Coolidge v. New York, etc., Co,. 14 Johns. (N. 
Y.) 308. 

2 Sed quere, if a belligerent not only removed the civilized aids of peace, 
but set up false beacons or the like. 

3 To the same effect are our own decisions in Boston, etc., R. R. v. Mil- 
ler, 203 Fed. 968, 122 C. C. A. 270; The Anchoria, 83 Fed. 847, 27 C. C. A. 
650; Long Island R. R. v. Killen, 67 Fed. 365, 14 C. C. A. 418; The Portia, 
64 Fed. 811, 12 C. C. A. 4227. 
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latter, and here both the facts and reasoning of British, etc., Co. 
v. The King, 33 Times L. R. 520, are illuminating. There a 
merchant vessel, chartered by the crown as a transport and in- 
sured substantially against war risks, was compelled to navigate 
without lights in the Mediterranean, and while so doing was 
rammed and sunk by a French man of war. Rowlett, J., held in 
substance that the obligation, imposed by military necessity, of 
doing so dangerous a thing as to run at night without lights, 
made such obligation the proximate cause of collision. 

We entertain a similar view in this cause. The Hilary did not 
say to the Canadia, “Go to Kirkwall, as you intended; the lights 
are out, and you must pick your own way,” but compelled her to 
pursue an imposed and dangerous route, and especially to go by 
night in charge of a naval officer whose local knowledge was 
perhaps deficient, and certainly not useful. Not only did a 
belligerent’s necessity create the peril of unlighted seas, but by 
“acts of kings, authorized in prosecution of hostilities.” the Can- 
adia was forced to run risks that even in time of war she could 
and would have escaped under the uncontradicted evidence. 
Furthermore, the very purpose of compelling such navigation 
was to prevent aid and comfort reaching enemies of Great 
Britain; therefore the insured cotton was lost in the continuing 
process of detaining the ship that carried it, for purposes of 
search, and seizure, too, if the facts found had warranted it. 

Thus we find no intervening cause, breaking the causal con- 
nection between the control assumed by the Hilary’s boarding 
party, and the loss of the ship. There was no time when the 
shipmaster was left to navigate his own ship in his own way; she 
was lost while he was doing what he had to do. A workman 
compelled to handle familiar tools with one eye blindfolded, and 
injured by his own blundering use of them, is in truth injured 
by the person who put compulsion upon him. 

For these reasons, the decrees appealed from are affirmed, with 
costs, 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp Circuit. 


MARYLAND CASUALTY CO. 
v. 


SPITZ. (No. 2268.)* 


1. INSURANCE—A CCIDENT INSURANCE—ACCIDENTAL 
MEANS OF DEATH. 


Under a policy insuring against injury or death effected through external, 
violent or accidental means, the means or cause of death must be 
accidental, and it is not enough that the death itself is accidental, in 
the sense of being unintended, unexpected, or unforeseen. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—ACCIDENT INSURANCE— “ACCIDENTAL” 
MEANS OF INJURY. ., 


Within a policy insuring against injury and death effected through acci- 
dental means, the word “accidental” means happening or coming by 
chance or without design, casual or fortuitous, and is opposed to de- 
sign, so that a means is not accidental when employed intentionally, 
though it produces a result not expected or intended. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental.) 


3. INSURANCE—A CCIDENT INSURANCE—ACCIDENTAL 
MEANS OF DEATHI. 

Where a person insured against death through accidental means, having 
a boil on his neck, rubbed it while his hands were soiled with blood 
and other substances, for the purpose of relieving an itchiness, thereby 
breaking the scab and permitting germs of erysipelas to enter, his 
death from erysipelas did not result from accidental means, as the 
breaking of the scab was a probable result, and one reasonably to be 
expected from his intentional act. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action by Irma Spitz against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 


Maurice W. Sloan, of Philadelphia, Pa., for Plaintiff in Error. 
Julius C. Levi and David Mandel, Jr., both of Philadelphia, Pa., for 
Defendant in Error. 


Before Buffington, McPherson, and Woolley, C. JJ. 


* Decision rendered, Oct. 29, 1917. On motion for reargument, Dec. 31, 
1917. 246 Fed. Rep. 817. 
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McPHERSON, Circuit Judge. Irma Spitz, the widow of 
Samuel Spitz and the plaintiff in this action, recovered on a 
policy in her favor, which insured her husband in the Maryland 
Casualty Company against injury and death, “effected directly 
and independently of all other causes through external, violent, 
and accidental means.” He died while the policy was in force, 
and one of the questions in the court below was whether his 
death was effected * * * through * * * accidental 
means.” Before stating the facts it may be well to consider 
briefly the quoted words. 

[1,2] They do not mean simply that death shall be accidental ; 
that is, unintended, or unexpected, or unforeseen; but that the 
means or the cause of death shall be accidental. It is this to 
which the policy directs particular attention, and if the means be 
not accidental the death is not insured against. The words “acci- 
dent” and “accidental” have been many times considered, and 
the numerous cases on this subject need not be reviewed. Their 
general meaning is not in doubt, and the Standard Dictionary’s 
definition of “accidental” will serve as well as another; 

“Accidental: (1) Happening or coming by chance or without 
design; casual; fortuitous.” P 

Accidental, therefore, is opposed to designed, and a means is 
not accidental when it is employed intentionally, although it may 
produce a result not expected or intended. The intentional use 
of a means may produce more than one result; one may be 
likely, and another unlikely, to happen; but a result that is the 
natural, direct and probable effect of such use must be regarded 
as intended, and cannot be regarded as accidental. The rule is 
thus stated stated in 14 R. C. L, § 418, p. 1238: 

“While it may be true that an accident is an event which take’ 
place without one’s foresight or expectation, and is undesigned, 
it is not true that every unforseen, undesigned, and unexpected 
event is an accident. A result which, though not designed, fore- 
seen, or expected, is yet the natural and direct effect of acts 
voluntarily done or of conditions voluntarily assumed, cannot be 
said to be accidental.” 

See, also, the cases on this subject to be found in Fidelity, etc., 
Co. v. Carroll (1905) 143 Fed. 271, 74 C. C. A. 409,5 L. R. A. 
(N. S$.) 657, and note, 6 Ann, Cas. 955, and in Hutton v. States, 
etc., Co. (1915) 267 Ill. 267, 108 N. E. 296, 57 L. R. A. (N. S.) 
127, and note, Ann. Cas. 1916C, 577. In the recent case of In- 
surance Co. v. Patterson (1914) 213 Fed. 597, 130 C. C. A. 177, 
this court had occasion to say: 

“We agree that, when a man is injured while doing merely 
what he intends to do, he is not injured by an accident, unless the - 
course of his action has been interrupted or deflected by some 
unforeseen and unintended happening. To illustrate from the 
facts before us: Since the deceased was attempting to start the 
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engine of his car by turning the crank, whatever injury he might 
sustain from the ordinary strain of that operation would properly 
be regarded as the result of what he intended to do, and there- 
fore would not be accounted accidental. But we can hardly sup- 
pose that he intended to slip and fall in the course of the oper- 
ation, and therefore if he did slip and fall, and sustained 
injury as the direct result thereof, the happening would be un- 
foreseen and unintended, and the injury would be accidental.” 

‘Turning now to the evidence, and giving it the weight -most 
favorable to the plaintiff, we discover the facts to be as follows: 


[3] The insured died of erysipelas on January 22, 1915. Late 
in December a boil or furuncle had ‘appeared on the back of his 
neck, and for this he was treated at the office of a doctor. About 
January 1 his condition was improved. How long afterwards he 
wore a bandage does not clearly appear, but in any event a 
healthy scab had formed, the doctor had discharged him, and he 
was able to be about his business. He was a butcher, and on 
January 4 was engaged in cleaning chickens; a work that soiled 
his hands with blood and other substances. In this situation, 
his neck began to itch, and in order to relieve the irritation he put 
up his hand and rubbed or scratched the offending place (whether 
bandaged or not), with the result that he broke the scab. The 
only witnesses on this point were the plaintiff and the doctor, 
and the relevant testimony may be summarized as follows: On 
the morning of January 4 the deceased was at a block in the rear 
of his shop cleaning chickens, and his wife was in the front 
making out bills. She heard him say, “I have broken the scab on 
my neck,” whereupon she turned and saw his hand rubbing his 
neck. She told him to quit it; his hand was not clean and he 
left some blood on the neck, and the scab was broken. Soon 
after the work of cleaning was done, he went upstairs and 
washed his neck with peroxide. The doctor testified : 

“He told me he had rubbed it off or scratched it off the day 
prior. He said he rubbed his neck, it itched him, it was right in 
there; it hurt him and he found he had rubbed off the scab.” 


In a short time he become sick with erysipelas, and died from 
this disease on January 22. The verdict has established, and we 
therefore assume the further fact to be, that the germs of 
erysipelas entered the wound after the scab had been rubbed or 
scratched off, and that the disease then introduced was the im- 
mediate cause of death; so that the only question is whether the 
means that opened the way for the germs to enter, namely, the 
rubbing or scratching of the boil, was an accidental means. 

The court submitted this question to the jury, asking them to 
find whether the injury was inflicted accidentally, and in this 
submission we think there was error. As we read the testimony, 
nothing appears to show that the injury was inflicted by acci- 
dental means. The deceased rubbed or scratched his neck in the 
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ordinary way; there is no evidence that he was disturbed or 
interfered with during the operation, and an ordinary and not 
unusual result followed; that is, he broke the scab. His hands 
were not clean; but he knew that fact, and must be held to the 
risk of such harm as might follow therefrom. In a word, he 
seems to have done just what he intended to do, namely, rub or 
scratch his neck to relieve the itching, and in our opinion breaking 
the scab during the process was a probable result, one reasonably 
to be expected. We think the defendant was entitled to binding 
instructions. 
The judgment is reversed. 


On Motion for Reargument. 


PER CURIAM. The motion for reargument suggests that 
U. S. Ass’n v. Barry, 131 U.S, 100, 9 Sup. Ct. 755, 33 L. Ed. 60, 
was probably overlooked, and relies upon that decision as a con- 
trolling authority. We did not overlook that case, however, but 
considered and still consider it to be distinguishable. On page 
121 of the report in 131 U. S. (9 Sup. Ct. 762, 33 L. Ed. 60) the 
Supreme Court approves the following instruction as correct: 

“That, if a result is such as follows from ordinary means, 
voluntarily employed, in a not unusual or unexpected way, it 
cannot be called a result effected by accidental means. 

And this instruction seems to us to cover the present situation, 
where, as we have already said :-— 

“* * * Nothing appears to show that the injury was in- 
flicted by accidental means. The deceased rubbed or scratched 
his neck in the ordinary way; there is no evidence that he was 
disturbed or interfered with during the operation, and an ordinary 
and not unusual result followed; that is, he broke his scab. His 
hands were not clean, but he knew that fact, and must be held to 
the risk of such harm as might follow therefrom. In a word, he 
seems to have done just what he intended to do, namely, rub or 
scratch his neck to relieve the itching, and in our opinion break- 
ing the scab during the process was a probable result one reason- 
ably to be expected.” 

The motion is refused. 





A.& H.] Brawner v. Royal Indemnity Co. 413 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH Circuit. 


BRAWNER 
v 


ROYAL INDEMNITY CO. (No. 3120.)* 


1. INSURANCE—ACCIDENT POLICY—A C T10 N—EVIDENCE— 
ADMISSIBILITY. 


Where an accident policy excepted liability for death resulting from sui- 
cide, evidence that insured, whose death resulted from a pistol shot, 
had, because of his business troubles and the failure of a bank and 

" companies in which he was interested, contemplated suicide, was ad- 
missible, even though the remarks of insured relative to suicide were 
made some time before his death, which occurred while he was alone 
and at a time when he was faced by a new crisis in his troubles; the 
fact that his financial condition remained the same rendering his pre- 
vious statements %ermane. 


(For other cases, see Insurance, Dec. Dig. 659[2].) 


3. INSURANCE — ACCIDENT POLICIES—DELIVERY OF RE- © 
NEWAL CERTIFICATE. 


The delivery by the insurer of a renewal premium receipt without pay- 
ment by the insured of a premium due on an accident policy about to 
expire is merely an offer on the part of the insurer to enter into a 
new contract, and, if the offer is refused when tendered by the agent 
of the insurer, such refusal will be presumed to continue. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


In Error to the District Court of the United States for the Northern 
District of Florida; William B. Sheppard, Judge. 

Action by Carro A. Brawner against the Royal Indemnity Company. 
There was a judgment for defendant, and plaintiff brings error. Affirmed. 


This was an action by the plaintiff in error (hereinafter called the 
plaintiff), the beneficiary under a policy of accident insurance issued by 
the defendant in error (hereinafter called the defendant), originally in 
force for the term of one year ending September 21, 1914, which it was al- 
leged was continued in force for twelve months ending September 21, 1915. 
The plaintiff sought to recover the sum agreed by the policy to be paid in 
the event of the death of the insured, Frank Eugene Brawner, if “caused 
solely and directly by violent external and accidental means, excluding 
suicide or any attempt thereat, whether sane or insane.” The declaration 
alleged that on October 14, 1914, the death of the insured was caused “by 
violent external and accidental means, exclusive of all other causes, to 
wit, the accidental discharge of a loaded revolver and the entry of a ball 
or bullet therefrom into the head of said Frank Eugene Brawner.” For 
defenses to the suit the defendant set up that the insured came to his 
death by suicide, and that the policy sued on was not in force at the time 
of his death. The evidence showed that the insured was killed by the 
discharge of a pistol. There was no eyewitness of the occurrence, which 
happened in the deceased’s place of business in Pensacola at about 11:30 
in the morning. There was evidence having some tendency to prove that 
© Heenan rae anna rn eS 


“* Decision rendered, Dec. 17, 1917. 246 Fed. Rep. 637. 
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the discharge of the pistol may have been accidental. Other evidence of 
circumstances attending the discharge of the pistol furnished support for 
the conclusion that Brawner committed suicide. On a verdict for the de- 
fendant, a judgment in its favor was rendered. 


John P. Stokes, of Pensacola, Fla., and D. C. Campbell, of Jackson- 
ville, Fla., for Plaintiff in Error. 

A. C. Blount, Jr., of Pensacola, Fla., and Shephard Bryan, of Atlanta, 
Ga. (Bryan, Jordan & Middlebrooks, of Atlanta, Ga., and Blount, Blount 
& Carter, of Pensacola, Fla., on the brief), for Defendant in Error. 


Before Walker and Bates, C JJ., and Grubb, D. J. 


WALKER, Circuit Judge (after stating the facts as above). 
In December, 1913, the Pensacola State Bank, of which the in- 
sured was president, failed. This was followed by the failure of 
the Brawner-Riera Company and the Pensacola Investment Com- 
pany, both of which were enterprises in which the insured was 
interested. In consequence of disclosures which followed the 
failures, a criminal charge of embezzlement was made against 
Brawner, on the trial of which he was acquitted. Another con- 
sequence was that Brawner expressed apprehension that he 
would be prosecuted for certain overdrafts made by the Brawner- 
Riera Company on the failed bank. The failures were also 
followed by the assertion by Mrs. Claudia B. Brawner, the widow 
of a deceased brother of Brawner, of a claim or demand that the 
latter settle with or reimburse her for $11,000 ($7,000 of which 
was insurance money collected after her husband’s death), which 
had been deposited to her credit in the bank of which Brawner 
was president, and which without the knowledge or authority of 
the depositor, was paid out on ‘checks signed, “Claudia B. 
Brawner, per F. E. Brawner.” Prior to Brawner’s death, he 
had not satisfied his sister-in-law or come to any settlement or 
understanding with her in regard to the claims she made against 
him. In the morning of the day of Brawner’s death, she reached 
Pensacola, and, a few minutes before his death, stated to him 
over the telephone that she had come for a final settlement, a final 
understanding, and that she would like very much to see him 
and talk with him, and asked him to come to her hotel and see her. 
He replied that he would probably come at noontime. 

[1] Over objections made by the plaintiff, the court permitted 
a witness for the defendant to state that Brawner, in a conver- 
sation with the witness in the spring or summer of 1914, said that 
“he had so much trouble and he had been so hard pressed 
that it would have been better for him and his family if he could 
have got out of this trouble some time before, when he was in 
better shape than he was at this time in a financial way”; and 
permitted another witness to testify that Mr. Brawner, referring 
to the failure of the bank and the trouble and worry he had 
suffered on that account, said he felt very blue over the situation, 
and, one morning in the bank just after its failure, told witness 





A.& H.] Brawwner v. Royal Indemnity Co. 415 


he had gone to his desk once or twice andelaid his hand on his 
revolver. The defendant’s counsel asked another witness the 
following question: 


“Had you any conversation with Mr. Brawner during the 
year previous to his death with reference to his business affairs? 
Since the failure of the Pensacola State Bank?” 

The plaintiff objected to the admission of the testimony called 
for “unless connected up and brought down to the time pro- 
pounded, and because the time inquired about is too remote.” The 
objection was overruled, and the answer of the witness was: 

“T had conversations at various times. I was his family 
physician, dated back prior to the failure of the bank, when this 
real estate question or slump—lI can’t tell you when this was, but 
it dated back beyond the time of the failure of the bank, and at 
various times up to the time of his death. He seemed in these 
conversations to be worried a good deal. Like a good many other 
people, he had real estate holdings bought on a high market, and 
he could not get rid of them; you all know how that is. He did 
say something about the failure of the Pensacola State Bank, but 
I don’t know the times. I didn’t jot it down or keep a memoran- 
dum of it. The result was that he was very melancholy, very 
much depressed, spoke of everything in a blue mood. That was 
up iv a short time before his death. I had a conversation with 
him out to his house in the summer or fall, and he told me he 
was very much depressed, felt very blue over business. That 
was during the summer before his death.” 

Exceptions were reserved to the rulings just mentioned. 

We are not of opinion that those rulings were erroneous. The 
evidence was such as to furnish support for the conclusion that 
the disturbing and harrassing effect upon Brawner of the situa- 
tion in which he was placed in consequence of the failure of the 
business enterprises in which he had been engaged continued up 
to the time of his death. Certainly, not the least troublesome 
feature of that situation was the assertion by Brawner’s sister- 
in-law of her grievance because of the loss of her fortune, due 
to her misplaced confidence in him and in the bank of which he 
was president. Just before he came to his death he was con- 
fronted with the necessity of dealing at once with that grievance, 
and it may be inferred that he was much disturbed as to the 
probable outcome of his sister-in-law’s visit. Her statement over 
the telephone that she had come for “a final settlement, a final 
understanding,” might well have been regarded by him as in- 
dicating a culmination of one of the troubles by which he was 
harrassed, when, some time before, he indicated that he harbored 
the thought of self destruction. There can be no reasonable 
doubt about circufmstantial evidence indicating suicide being 
strengthened by proof that there was a motive for the deceased 
taking his own life and that he had manifested a purpose or in- 

Vol. LI—29. 
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clination to do so. The fact that threats or intimations of suicide 
were made some time prior to the death in question does not 
nrake evidence of them admissible, when it is fairly inferable from 
circumstances disclosed that immediately prior to the death the 
deceased was subjected to a depressing influence which was the 
same as or similar to the one by which he was affected when, not 
very long before, the incidents testified to occurred. As above 
stated, it was inferable from other evidence adduced in the in- 
stant case that the cause of the gloomy and despondent mood or 
state of mind, as to manifestations of which the witnesses re- 
ferred to testified, had not ceased to exist at the time of Brawner’s 
death. This being so, the conclusion is that those incidents are 
not to be regarded as being too far removed in point of time and 
sequence from his death to justify the consideration of them in 
connection with other circumstances throwing light upon the 
question of his death being accidental or suicidal. The evidence 
was admissible because of the light it was capable of shedding 
upon the motives or intentions of one whose death occurred 
under the circumstances making it questionable whether it was 
due to accident or suicide. Sharland v. Washington Life Ins. 
Co., 101 Fed. 206, 41 C. C. A. 307; Klein v. Knights and Ladies 
of Security, 87 Wash. 179, 151 Pac, 241, L. R. A. 1916B, 816 and 
note. 


[2] The plaintiff introduced in evidence a renewal certificate 
or receipt, dated August 15, 1914, signed by an officer of the 
defendant company and countersigned by J. E. Daniels, who, 
on the date just stated, was an authorized agent of the de- 
fendant. This paper, after stating the number of the policy 
set out as exhibit to the declaration and the name of the insured, 
stated that: 


“In consideration of fifty and 00/100 dollars ($50.00) the 
above numbered policy is, subject to all its terms and conditions, 
continued in force for twelve months ending September 21st, 
1915, at noon (standard time).” 


J. E. Daniels was examined as a witness for the defendant. 
At the time of the trial he had ceased to be an agent of the 
defendant and was not then in any way connected with it. He 
stated that he mailed the renewal receipt in evidence to Brawner 
in the latter part of August or early in September, 1914, which 
was prior to the date when the defendant’s liability under a 
previously issued renewal certificate or receipt expired. Over 
objections made in behalf of the plaintiff he was permitted to 
testify to the effect that Brawner, after the renewal receipt came 
into his possession, stated to the witness that he was not able to 
pay the $50 it called for, and declined to renew the insurance; 
that on that occasion witness left the renewal receipt in Braw- 
ner’s possession, with a request that he consider further the mat- 
ter of renewing the insurance; but that Brawner never agreed to 
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renew the insurance, and never paid or promised to pay the re- 
newal premium. The objection to the competency of the witness 
to give this testimony was based upon the following Florida 
statute : 


“No person, in any court, or before any officer acting judi- 
cially, shall be excluded from testifying as a witness by reason 
of his interest in the event of the action or proceeding, or because 
he is a party thereto: Provided, however, that no party to such 
action or proceeding, nor any person interested in the event 
thereof, nor any person from, through or under whom any such 
party, or interested person, derives any interest or title, by 
aassignment or otherwise, shall be examined as a witness in re- 
gard to any transaction or communication between such witness 
and a person at the time of such examination deceased, insane 
or lunatic, against the executor, or administrator, heir at law, 
next of kin, assignee, legatee, devisee or survivor of such de- 
ceased person, or the assignee or committee of such insane 
person or lunatic; but this prohibition shall not extend to any 
transaction or cummunication as to which any such executor, 
administrator, heir at law, next of kin, assignee, legatee, devisee, 
survivor or committeeman shall be examined on his own behalf, 
or as to which the testimony of such deceased person or lunatic 
shall be given in evidence.” Florida Gen. Stat., § 1505. 


It may be assumed, without being conceded, that the witness 
was “a person interested in the result” of the suit, within the 
meaning of the statute quoted, though he was not connected with 
the defendant at the time he gave his testimony, and though 
whatever interest he had was adverse to that of the party in 
behalf of which he testified. The statute does not forbid an 
interested person testifying in regard to a transaction or com- 
munication between such witness and a person at the time of 
such examination deceased unless he is examined as a witness 
“against the executor, or administrator, heir at law, next of kin, 
assignee, legatee, devisee or survivor of such deceased person.” 
The claim made in behalf of the plaintiff is that she was a “sur- 
vivor of such deceased person,” within the meaning of those 
words as used in the statute. The connection in which the 
word “survivor” is there used, we think, makes it quite plain 
that it was intended to describe one who has succeeded to rights 
or obligations which were and would have remained those of the 
deceased person mentioned but for the latter’s death. The plain- 
tiff is not the “survivor” of the insured in such a sense. ‘The 
right she asserts by the suit is not one which the insured ever 
possessed. The death of the insured was necessary to bring it 
into existence. It is a right which the contract alleged conferred 
on the plaintiff herself, not one which was vested in the deceased 
and which the plaintiff acquired by successorship from him. The 
statute did not have the effect of making the witness incompetent 
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to give the testimony objected to. According to that testimony, 
the renewal receipt was refused by the deceased, with the result 
that the continuance of the insurance which it was to evidence 
never became effective. 

[3, 4] At the request of the defendant the court gave to the 
jury the following charge: 

“The delivery of the renewal premium receipt or certificate 
in this case was merely an offer by the insurance company to the 
insured to enter into a new contract continuing for another year, 
from September 21, 1914, the insurance that was about to expire, 
and this offer raised in the insurance company no liability to 
indemnify the insured against accidents until it was accepted, 
and, if it was refused when tendered by the agent of the com- 
pany, such refusal would be presumed to continue, and, unless 
the insured changed his mind and decided to take it before the 
expiration of the policy, there would be no existing policy.” 

What was stated in this charge is not open to criticism, except 
possibly the part of it which required a decision of the insured 
to continue the insurance to be made before the expiration of the 
policy. The plaintiff could not have been prejudiced by that 
part of the instruction, as there was no evidence tending to prove 
that Brawner changed his mind and decided to accept the re- 
newal receipt or certificate after the expiration of the insurance 
which was in force at the time the instrument came into his 
possession. 

Other questions presented for review are not such as to call 
for discussion. The conclusion is that the record does not show 
the commission of any reversible error. 

The judgment is affirmed. 


re 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp Circulrt. 


METROPOLITAN CASUALTY INS. CO. or New Yorx 
v. 


JOHNSTON. (No. 2252.)* 


1. INSURANCE—ACCIDENT INSURANCE—NOTICE. 

Provisions in accident policies requiring notice to the insurer within a 
fixed time or reasonable time are valid, being employed by the insurer 
to protect itself from fraudulent claims, and must be complied with as 
a condition precedent to recovery. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 








* Decision rendered, Nov. 30, 1917. Rehearing denied, January 8, 1918. 
247 Fed. Rep. 65. 
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2. ee eee INSURANCE—N O TICE—PROVI- 


Where an accident policy requires notice of the accident to be given in a 
reasonable time, the question of what is a reasonable time depends on 
the circumstances of the case and the opportunity for giving notice 
which the circumstances afford to one on whom devolves the duty of 
giving it. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


3. a ee INSURAN CE—NOTICE—PROVI- 


Where an accident policy required notice of accident to be given within 
twenty-one days, unless not reasonably possible, in which case notice 
should be given as soon as reasonably possible, the insured or bene- 
ficiary of the policy has the burden of proving compliance with the 
provision, or showing an excuse for failure to give notice within the 
time limited, and that it was given as soon as reasonably possible. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


4. INSURANCE—ACCIDENT INSURANCE—JURY QUESTION. 


Where the facts are undisputed, and no contradictory inference can be 
drawn, the question whether one insured under an accident policy 
which required giving of notice of accident within twenty-one days, if 
reasonably possible, complied with the provision, is for the court. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


5. INSURANCE—ACCIDENT INSURANCE — NOTICE— JURY 


QUESTION. 

In an action on an accident policy, where it appeared that the accident 
which finally resulted in insured’s death deranged his mind, the ques- 
tion whether it was reasonably possible for the insured, or his wife, 
the beneficiary, or another member of his family, to sooner give notice 
of the accident, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


McPherson, C. J., dissenting in part. 


In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by Emma E. Johnston, individually and as executrix of the 
last will and testament of Henry Johnston, deceased, against the Metro- 
politan Casualty Insurance Company of New York. There was a judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


Wicoff & Lanning, of Trenton, N. J. (Heyn & Covington and George 
B. Covington, all of New York City, of counsel), for Plaintiff in Error. 
J. Raymond Tiffany, of Hoboken, N. J., for Defendant in Error. 


Before Buffington, McPherson, and Woolley, C. JJ. 


WOOLLEY, Circuit Judge. This is an action on a policy of 
accident insurance. While the errors assigned cover the whole 
range of the trial, the single question urged on review is— 
Whether notice of the accident was given the insurance company 
within the time stipulated in the contract of insurance, and 
whether, accordingly, the trial court erred in refusing a motion 
for binding instructions in favor of the defendant. 
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A policy of accident insurance, issued by the defendant com- 
pany to Henry Johnston, was in force on Feb. 28, 1914, when 
Johnston fell upon a sidewalk and sustained injuries to his head. 
On Aug. 30, 1915, he died, and on Sept. 4, following, Emma E. 
Johnston, his widow and executrix, notified the insurance com- 
pany of the accident and made claims for indemnities under the 
policy. The insurance company, considering notification of an 
accident 18 months after its occurrence to be flagrantly violative 
of the provision of the policy respecting notice, refused payment, 
wherefore the plaintiff brought this suit. 

The indemnities which the insurance company had stipulated 
to pay in the event of accident to the insured were two kinds, 
namely, weekly indemnities for disabilities payable to the insured, 
and death indemnity payable to his wife. Action was therefore 
brought on the double undertaking of the insurance company by 
the wife of the insured in her dual capacity of executrix and 
beneficiary. 

As the proceedings at the trial followed the double aspect of 
the cause of action, the court instructed the jury that if they 
found for the plaintiff they should render two verdicts in her 
favor, one in her capacity of executrix and the other in her 
individual capacity. The evidence, so far as we can discern, was 
of a character that would support one verdict as well as the other, 
yet the jury, curiously enough, made a discrimination and 
rendered a verdict against the plaintiff as benefiiciary and for 
the plaintiff as executrix of the insured. 

The plaintiff was apparently content with the opposing ver- 
dicts, The defendant insurance company was not. It sued out 
this writ of error, but directed it solely to that part of the judg- 
ment which holds it liable to the executrix for weekly indem- 
nities covering the period from the date of the accident to the date 
of the death of the insured. 


The merits of the controversy were embraced in the issues— 
Whether there was an accident, and if so, whether the disabilities 
and subsequent death of the insured were solely and directly 
due to the accident independently of all other causes. With 
these issues, the defendant concedes, we have nothing to do, as 
they were resolved by the verdict of the jury in favor of the 
plaintiff. We are concerned only with the question—Whether 
the plaintiff was precluded from maintaining this action in either 
of her capacities, because of the failure (astonishing as it at firs. 
appears) to give the insurance company notice of the accident 
until 18 months after its occurrence. 

[1] The rights involved in this litigation are contractual, and 
arise from an agreement between the parties. This agreement is 
embodied in the policy of insurance. There the insurer under- 
took to indemnify the insured for the consequences of aecidents, 
and the insured undertook to notify the insurer of any accident 
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upon which he would make claim for indemnity. The time with- 
in which such notice should be given was indicated in the policy 
and was agreed to by the insured. The giving of notice within 
the time stipulated therefor became an undertaking on the part 
of the insured, the performance of which is regarded by the law 
as an absolute condition precedent to the enforcement of the in- 
surer’s liability. 

The provision of the policy is as follows: 

“Written notice must be given the company * * * of 
any accident or injury for which a claim is to be made, * * * 
within twenty-one days from the date of the accident or injury, 
unless the giving of such notice within such time shall not be 
reasonably possible, in which event such notice must be so ge 
as soon as reasonably possible.” 


In inserting this provision in the policy of insurance, it is 
evident the insurer considered it a substantial feature of the 
contract and intended that its liability for indemnities should be 
conditioned upon compliance with it. The law views such pro- 
visions as reasonable means to be employed by insurance com- 
panies in protecting themselves against fraudulent claims, and 
requires that they be complied with in the manner and within the 
time agreed upon as a condition precedent to an action on the 
policy. But under this rule there frequently arise questions as 
to what constitutes compliance with such provisions, and courts 
are called upon to interpret their meaning. So, in this case, it 
becomes necessary to construe the provision in order to deter- 
mine whether notice was given in compliance with its terms, The 
plaintiff urges that the insured, thought he gave no notice of 
the accident, was excused for not complying with the provision 
because of a mental condition occasioned by the accident, which 
made compliance impossible. On the other hand, the defendant 
contends that the insured was not so excused, or, if he was, then 
the duty of complying with the provision devolved upon his wife, 
or if not upon her, then upon her niece, who were persons next 
to the insured and in a measure conversant with the contract of 
insurance and of the insured’s undertaking to give notice. 

These contentions, considered with reference to the evidence, 
raise no new questions of law. The novel feature of the case 
is in the application of the law to a notice of the unusual 
character of the one here given 18 months after the accident. 

The manifest object of providing in a contract of accident 
insurance for notice to be given within a time, either precisely 
prescribed or generally defined, is to afford the insurer an op- 
portunity promptly to inquire into the accident and to take such 
steps for its protection as can only be taken shortly after its 
occurrence. ‘To attain this end different insurance companies 
write different provisions in their policies according to their 
varying notions of what is necessary for their protection. Some 
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require that the notice shall be given within a specified number 
of days after the accident, others that “immediate notice” be 
given, and still others that notice be given “as soon as possible,” 
or “as soon as reasonably possible.” 


Notice within a given number of days is held by some courts, 
though harsh, to be unconditionally binding upon the insured, 
even though the giving of such notice be made impossible by the 
very accident insured against. Whiteside v. North American 
Accident Ins. Co., 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. 
S.) 696; Roehner v. Knickerbocker Life Ins. Co., 63 N. Y. 160, 
164; Heywood v. Maine Mutual Accident Ass’n, 85 Me. 289, 27 
Atl. 154, Other courts interpret like provisions as made by the 
parties in full contemplation of the possibility of the insured 
being rendered incapable of giving the prescribed notice by the 
accident insured against, and follow what now appears to be the 
rule, that, where, because of circumstances surrounding the ac- 
cident, including the mental condition of the insured as a con- 
sequence of the accident, the giving of notice within the time 
specified becomes impossible, it will be excused, and notice given 
within a reasonable time after the removal of the obstacle, will 
be sufficient. 


[2] A discussion of these cases appears in a note to Jennings 
v. Brotherhood Accident Co. (44 Colo. 68, 96 Pac. 982) as re- 
ported in 18 L. R. A. (N. S.) 109, 130 Am, St. Rep. 109, and in 
a note to Hilmer v. Western Travelers’ Accident Ass’n (86 Neb. 
285, 125 N. W. 535) as reported in 27 L. R. A. (N. S.) 319. 
As the provisions in controversy does not unconditionally limit 
the giving of notice to a given number of days, some of the 
cases cited bear upon the question under discussion only as they 
show the drift of judicial decision from the harsh rule requiring 
compliance with the provision without regard to the ability of 
the insured to comply with it, to the more liberal rule that such 
provisions are made and agreed to in contemplation of the im- 
possibility of literal compliance. Other cases cited bear directly 
upon the matter under discussion, in that they contain judicial 
interpretations of the expressions, “immediate notice,” and 
“notice as soon as possible,” found in many policies. “Immediate 
notice” is not construed to mean notice to be instantly given, but 
is construed to mean “reasonable notice,’ or notice to be given 
within a reasonable time. In this regard the defendant concedes 
that a provisions for “immediate notice” is indentical in ‘point 
of law with the provision of the policy in this case requiring 
(in the last event) that notice “be given as soon as reasonably 
possible.” Foster v. Fidelity, etc., 99 Wis. 447, 75 N. W. 69, 40 
L. R. A. 833. The legal meaning of both is that notice shall be 
given within a reasonable time. What is a reasonable time 
depends upon the circumstances of the case and upon the reason- 
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able opportunity for giving notice which the circumstances afford 
the one upon whom devolves the duty of giving it. 

See Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 346, 
347, 22 Sup. Ct. 833, 46 L. Ed. 1193; Travelers’ Ins. Co. v. Nax, 
142 Fed. 653 73 C. C. A. 649; National Surety Co. v. Western 
Pacific Ry. Co., 200 Fed. 675, 119 C. C. A. 91; People’s Mutual 
Accident Ass’n v. Smith, 126 Pa. 317, 17 Atl. 605, 12 Am. St. 
Rep. 870; Lyon v. Assur. Co., 46 Iowa, 631; Roseberry v. 
American Ben. Ass’n, 142 Mo. App. 552, 121 S. W. 785. 


[3] The provision in dispute contains two binding clauses and 
one saving clause. As we construe it, the first requires written 
notice of an accident within twenty-one days from the date of 
its occurrence. By this clause the insured is bound to give notice 
within the time specified, unless, as provided by the saving clause 
that follows, the giving of notice within that time shall not be 
reasonably possible. In that event, the concluding clause binds 
the insured to give notice as soon thereafter as is reasonably 
possible. In suing on a policy containing such a provision, an 
insured, or his legal representative, has the burden of showing 
performance of this condition precedent. He must show that 
notice was given within twenty-one days, or, failing in this, he 
must excuse his failure by showing that it was not reasonably 
possible for him to give notice within that time, and that he has 
complied with the remaining clause by giving notice as soon 
thereafter as was reasonably possible. Whether notice was not 
given within the initial limit of twenty-one days because it was 
not reasonably possible, and whether it was given as soon there- 
after as was reasonably possible, this being the ultimnate limit of 
_ the provision, are clearly questions of fact and ordinarily are 
questions for the jury. Whether such questions are for the jury . 
or the court is determined by familiar rules. Travelers’ Ins. 
Co. v. Nax, 142 Fed. 653, 660, 73 C. C. A. 649. 


[4] If the faets are not controverted, or, if from proven facts 
no doubtful inferences can be drawn as to the reasonable im- 
possibility of the insured giving notice within twenty-one days, 
or as to whether he gave notice as soon thereafter as was reason- 
ably possible, then, of course, there is nothing to submit to the 
jury and the court may hold as a matter of law that the condi- 
tion precedent has or has not been performed. But, if the facts 
and circumstances are controverted, and are such as to sustain 
. an inference that it was not reasonably possible for the insured 
to give notice within twenty-one days, and that the notice there- 
after was given as soon as was reasonably possible, the question 
whether the insured has performed the condition precedent to 
the enforcement of the insurer’s liability for indemnity is for 
the jury. The language of Mr. Justice Paxson, in speaking for 
the Supreme Court of Pennsylvania, in People’s Mutual Ac- 
cident Ass’n v. Smith, 126 Pa. 317, 17 Atl. 605, 12 Am. St. 
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Rep. 870, is peculiarly appropriate to this discussion. He said: 

“A person might be so injured as to be physically unable to 
give notice for weeks. Hence it is that such questions are re- 
ferred to the jury, to say whether, under all the circumstances, 
there has been an unreasonable delay in giving notice.” 

See National Surety Co. v. Western Pacific Ry. Co., 200 Fed. 
675, 681, 119 C. C. A. 91; Travelers’ Ins. Co. v. Nax, 143 Fed. 
653, 73 C. C. A. 649; Hughes v. Central, etc., 222 Pa. 462, 71 
Atl. 923; Everson v. General, etc., 202 Mass. 169, 88 N. E. 658. 
(“ * * * as soon as possible”). 

[5, 6] Applying these observations to the facts of this case, 
startling as these facts are, we shall first inquire whether a right 
of action on the policy by the personal representative of the in- 
sured was lost by the failure of the insured to give notice at any 
time. - This inquiry can readily be disposed of. The evidence 
upon which the jury found that injury to the insured and his 
death were due solely to the accident was sufficient to sustain a 
finding that the accident created a mental condition in the insured 
which made compliance with the provision of the policy im- 
possible. The trial court squarely charged the jury, that if they 
found it was reasonably possible for the insured to give notice 
at any time, the plaintiff could not recover. The verdict was 
for the plaintiff, hence the verdict was a finding that it was not 
reasonably possible for the insured, in view of his mental condi- 
tion, to give notice at any time after the accident. By this find- 
ing, the insured was excused, 

The next questions are—Whether the undertaking of the in- 
sured to give notice of the accident devolved upon his wife when 
he became incapable of performing it, and whether the court , 
should have decided that question as a matter of law. 

The defendant contends, upon authority of a stray dictum in 
Travelers’ Ins. Co. v. Nax, 142 Fed. 653, 657, 73 C. C. A. 649, 
that the provision of the policy required notice.to be given by 
someone on behalf of the insured within the time prescribed, if 
the insured himself was not able to give the notice. The controll- 
ing fact of the Nax case was that the insured was in full posses- 
sion of his faculties for a long period after the accident and 
could have given the notice, and the point of decision was that 
being able to give notice, he was bound to give it, and that his 
failure barred recovery on the policy by his personal representa- 
tive. Manifestly the Nax case does not rule this case. 

The evidence upon which the defendant bases its contention 
that the wife of the insured was bound to give the notice required 
of him is meagre and unsatisfactory. The evidence tends to 
prove that Johnston néver spoke of his accident insurance after 
the accident; that Mrs. Johnston knew that her husband carried 
a policy of accident insurance and that he kept it in a safe deposit 
box, the key to which was accessible; that she did not know the 
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name of the company which issued the policy ; that in September, 
1914, about 7 months after the accident, there was received in 
her husband’s mail a renewal certificate in the form of a receipt 
for a renewal. premium of $40.00, then due on the policy; that, 
accepting this certificate as a notice as well as a receipt, Mrs. 
Johnston sent her check for $40.00 to the insurance company, 
enclosed in a letter showing that the check was in payment of 
a premium on the policy in suit; that the letter and check had 
been written by her niece and that she signed them at her re- 
quest ; and that she was wholly ignorant of the terms and condi- 
tions of the policy until after her husband’s death, when she 
found the policy and promptly gave notice of the accident. 

From this testimony, it was possible for the jury to find two 
facts, first, that Mrs. Johnston knew of the existence of the 
policy, and second, that she was ignorant of its terms. The trial 
court refused to find as a matter of law that Mrs. Johnston 
knew the terms of the policy, and refused to hold, therefore, 
that she was bound by the undertaking of her husband to give 
notice of the accident, as a condition precedent to her action on 
the policy. What the court did was to leave the question of Mrs. 
Johnston’s knowledge of the terms of the policy to the jury, 
under instructions that if they found that she knew the terms of 
the policy in the life time of her husband, it was her duty to 
give the notice, and failing so to do, she could not recover. 
The jury rendered a verdict for Mrs. Johnston as executrix of 
her husband’s will, which was a finding that she did not know 
the terms of the policy. Clearly no duty devolved upon the wife 
to perform an undertaking of her husband to which she was not 
a party and of which she was ignorant. Assuming without 
deciding, that such a duty devolved upon her had she knowledge 
of her husband’s undertaking, the finding by the jury that she 
had no such knowledge, disposed of any question of her duty and 
left her free to maintain this action. 

The contention that the action was barred because the niece 
failed to give the notice which the policy required of the insured, 
is no stronger than the case made against the wife; for, while 
the evidence showed that the niece had a wider knowledge of 
the business affairs of the insured, it was sufficient for the jury 
to find that she also was ignorant of the terms of the policy. 


In showing knowledge of the terms of the policy on the part 
of the wife and the niece, the defendant laid stress, with no 
little force, upon a phrase appearing in the renewal certificate 
received after the accident. In this certificate were printed in 
conspicuous type the words—‘Notify the Company at Once in 
Event of Accident.” ‘This direction to the insured, coming it is 
assumed within the observation of the wife and niece, is per- 
suasive of the defendant’s contention that they were thereby 
substantially informed of the terms of the policy, yet, opposed 
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to this evidence, there was the testimony of the wife and niece 
that they were ignorant of its terms, and the jury, by accepting, 
reconciling or diregarding the testimony as they chose, found 
that the wife and niece did not know the terms of the pelicy. 

The finding of the jury was in effect, that it was not reason- 
ably possible for the insured to give notice of the accident be- 
cause of his mental incapacity occasioned by the accident; and 
that it was not reasonably possible for the wife and niece to give 
notice for him, because of their ignorance of the requirement 
until after his death, when, the obstacle of their ignorance being 
removed, notice was given as soon as reasonably possible. ‘This 
finding was upon a question which the court could not avoid 
submitting and was sustained by one view of the evidence. It 
is not within our province to say that the finding was wrong. It, 
therefore, concluded the defendant. 

The judgment below is affirmed. 


McPHERSON, Circuit Judge (dissenting). I agree with 
nearly all that has been so well said by Judge WOOLLEY, but 
regret to find myself obliged to disagree at a vital point. In 
my opinion the company was entitled to binding instructions, 
for the reason that the wife and the niece should be conclusively 
charged with knowledge of the company’s provision for notice, 
and should bear the consequence of their failure to comply until 
nearly a year thereafter. The insured was injured in February, 
1914; in September his wife and niece received and read the 
company’s letter concerning the renewal of the policy, the letter 
bearing the words in large type “Notify the Company at Once 
in Event of Accident,” and they acted on the letter by paying 
the premium and thus extending the policy for another year. 
The insured did not die until August 30, 1915, but no notice of 
the accident was given until September 4, a year and a half 
after the fall, and almost a year after the wife and the niece had 
learned prompt notice of the injury was required. I do not see 
how a court could permit a jury to find that they did not know the 
contents of the letter, when concededly they opened it and read 
it and sent a check to the company in compliance with its con- 
tents, even referring to the policy by its number and the name 
of the insured. Those who received and act upon a writing 
must be held to know its terms, just as a man cannot be allowed 
to say that he looked, but did not see a train, although he stepped 
directly in front of a moving car. 

Moreover, no one can doubt that the wife and the niece had a 
right to make the payment, although they were assuming to act 
for the insured without his express authority, and no one can 
doubt that they would have been justified also in giving notice of 
the accident on his behalf. The closeness of the family relation 
is a sufficient reason, coupled with his inability to act for himself. 
But if the wife and the niece had these implied rights, I think 
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they were impliedly bound to discharge the corresponding duties. 
If they stood in the shoes of the insured, and were protecting 
the interest that he could not protect for himself, why were 
they not bound by the same duty that would have bound him—of 
course so far only as their actual or presumed knowledge ex- 
tended? In a word, the evidence seems to me conclusive that 
they knew what was conspicuously before their eyes, and since 
they knew it I think they were bound to act thereon. No doubt 
they had a reasonable time to act after the knowledge reached 
them, but under the facts of this case a year is not reasonable, 
and I think the court should have said so as a matter of law. 


—— —--@0@-—_ --—_ 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA 
v. 
BELOTE (No. 8766.)* 


1. INSURANCE—LIFE OR ACCIDENT INSURANCE—REPRESEN- 
TATIONS—VALIDITY OF POLICY. 


A policy of life or accident insurance, issued upon the faith of represen- 
tations covenanted to be true by the applicant, and which constitute 
the basis of the issuance and terms of the contract, is void if such 
representations materially vary from the truth in such manner as to 
change the nature, extent, or character of the risk. Supreme Con- 
clave v. Wood, 120 Ga. 328, 336, 47 S. E. 940. 


(For other cases, see Insurance, Dec. Dig. § 254.) 


2. INSURANCE— WILLFUL ACT OF INSURER’S AGENT— 
. KNOWLEDGE. 


“Where soliciting and forwarding applications for policies of insurance 
was within the scope of the duties of an agent of an insurance com- 
pany, and such agent undertook to prepare for another an application 
for insurance, and willfully inserted therein a false answer to a ma- 
terial question, he will be regarded in so doing as the agent of the 
company and not of the applicant, and the agent’s knowledge of the 
falsity of the answer will be imputed to the company. Although, in 
such case, the application was, by its terms, a part of the contract of 
insurance, and was signed by the person to whom the policy was sub- 
sequently issued, if the latter was fraudulently misled and deceived 
by the agent as to the contents of the application in the respects indi- 
cated, and was in fact ignorant that it contained the false answer in 
question, the company will not be allowed to avoid the policy on the 


* Decision rendered, Jan. 22, 1918. 94 S. E. Rep. 834. Syllabus by the 
Court. 
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ground of a false warranty in relation to that answer.” Clubb vs. 
American Accident Co., 97 Ga., 502, 25 S. E. 333. 


(For other cases, see Insurance, Deg. Dig. § 379[4,7].) 


3. INSURANCE —FFALSE ANSWER IN APPLICATION — AGENCY 
—ESTOPPEL. 

But where true answers are thus given by the insured and false answers 
entered, in order that the insurer shall be estopped from urging the 
falseness of the answers so returned, it must appear that such per- 
version of the facts was the work of one acting as the agent of the 
insurer in soliciting and forwarding applications. 


(For other cases, see Insurance, Dec. Dig. § 379[7].) 


4. INSURANCE—F RA TERNAL BENEFICIAL ASSOCIATION— 
ORGANIZATION OF LOCAL POST—CONSTITUTION~— 
POWER OF DELEGATED MEMBER—ESTOPPEL—RATIFICA- 
TION. 

The provision contained in the constitution of a fraternal benefit associa- 
tion that, “When application shall be made to the president and di- 
rectors of any state division by at least twenty members in good 
standing in the national and state associations, whose permanent ad- 
dresses are in any city or town in a state fully organized under the 
constitution and by-laws of the national association, they may grant 
a charter to organize a local post and deputize some member to prop- 
erly organize said post and deliver the charter to the same to be 
governed by the following rules,” etc., means that the officials of a 
state division of the association may delegate some member of the 
order to organize a “local post” in any town or city within its juris- 
diction upon the application of not less than “twenty members in good 
standing” in the order, who are residents of such place, and the 
member so delegated in accordance with the provisions of the con- 
stitution represents the association itself in organizing such members 
into a “local post” and in delivering to it the charter; but under such 
provision the member delegated for such purpose is not empowered 
to represent the association in filling out, receiving and forwarding 
applications for new members. If at the time such “local post” is 
organized an application to join the order is made by one who in fact 
knows that he is beyond the age for membership according to the 
constitution, and without the knowledge of the applicant, such appli- 
cation is falsely filled out by such “delegated member” so as to make 
the age of the applicant come within the rules prescribed by the 
order, and such application is in due course forwarded, through the 
regular state secretary, to the proper head officials at national head- 
quarters, by whom it is in good faith passed upon and accepted, the 
act of such “delegated member” in falsely filling out the application 
cannot be taken as the act of the association; he not being then act- 
ing within the scope of his duties and authority. The fact that the 
insurer, without knowledge of these facts, continued to recognize and 
treat such person as a regular member of the association would not 
operate as a waiver or estoppel; nor could it be held that in so doing 
the insurer extended the authority of the person falsely filling out the 
application, by ratifying his unknown act. 

(For other cases, see Insurance, Dec. Dig. §§ 692, 724[2].) 

5. INSURANCE—FRATERNAL BENEFIT ASSOCIATION—FALSE 
STATEMENT IN APPLICATION—RECOVERY. 


The policy being void by reason of the materially false statement contained 
in the application, there could be no valid recovery thereon. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 
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Error from City Court of Valdosta; J. G. Cranford, Judge. 

Action by Byrd Belote against the Travelers’ Protective Association 
of a Judgment for plaintiff, and defendant brings error. Re- 
versed. 


Woodward & Smith, of Valdosta, for Plaintiff in Error. 
FE. K. Wilcox, of Valdosta, for Defendant in Error. 


JENKINS, J. Judgment reversed. 
WADE, C. J., and LUKE, J., concur. 


——__——90g——__—__—_—_ 


COURT OF APPEALS OF GEORGIA. 


Division No. 2. 





GREAT EASTERN CASUALTY CO. 


Vv. 


BLACKWELDER. (No. 9013.)* 


2. INSURANCE — ACCIDENT INSURANCE — CONSTRUCTION — 
“COLLAPSE OF BUILDING.” 

Under a contract of accident insurance which provides that the insurer 
will be liable if the insured is killed by “the collapse of a building,” 
liability arises when the insured is killed by the collapse of any sub- 
stantial portion of a building. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE— ACCIDENT INSURANCE — CONSTRUCTION — 
“COLLAPSE OF BUILDING.” 


Keeping in view the rulings made in the preceding notes, the word “build- 
ing,” as used in the contract of limited accident insurance sued upon 
included the structure, the collapse of a substantial portion of which 
caused the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Error from City Court of Atlanta; H. M. Reid, Judge. 
Suit by Mrs. Stella Blackwelder against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Bryan, Jordan & Middlebrooks and W. R. Tichenor, all of Atlanta, for 
Plaintiff in Error. 
Little, Powell, Smith & Goldstein, of Atlanta, for Defendant in Error. 


BROYLES, P. J. Mrs. Stella Blackwelder brought suit against 
the Great Eastern Casualty Company upon a policy of accident 
insurance issued by the defendant upon the life of her husband. 
This was not a.general policy, but specifically limited the in- 


* Decision rendered, Jan. 21, 1918. 94 S. E. Rep. 843. Syllabus by the 
Court. 
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surance to 14 named contingencies. Only one of these is in- 
volved in the present case, the fourteenth, which reads as 
follows: 


“By collapse of a building (except buildings in process of 
construction, repair or demolition).” 


Upon the trial there was no dispute that the structure in 
question was not in process of construction, repair, or demoli- 
tion. 


The structure, by the collapse of which the insured was killed, 
was erected upon the bank of river and adjoining a railroad 
track, in Floyd county, Ga., and was used to unload sand from 
barges in the river and to load this sand in cars upon the railroad 
track. The foundation of the structure was of concrete, upon 
which was built a heavy wooden framework or' trestle. This 
trestle consisted of six wooden uprights, 12 inches square and 
12 to 15 feet in length. These wooden uprights were held to- 
gether by wooden cross- braces, bolted to the uprights. Across 
the top of the trestlework was affixed a floor, or platform, of 
strong timbers, about 20 or 25 feet square. On this platform 
and bolted to it were four steel I-beams. These I-beams were 
bolted together and formed a square box. Across each corner 
of this box were placed four braces which were bolted to the 
I-beams. On this box and braces was bolted a circular track 
of railroad iron. Inside of the railroad iron track was af- 
fixed a circle of cogs, and inside of this circle of cogs were 
several steel beams which ran to the center of the circle. At the 
place where these beams joined there was a concave arrangement, 
like a wash pan, called a “duck nest.” This duck nest had in 
its center a hole about 2% inches in diameter. On the circular 
railroad track there was a circle of wheels, the flanges of which 
were on the outside of the rail. These wheels were called a 
“floating circle,” and came in sections of about four wheels 
each. These sections were bolted together. Above this floating 
circle of wheels was constructed a second platform made of 
steel and wooden beams, over which was a plank floor. On the 
bottom of this upper platform was attached a circle of railroad 
iron, the same size as the circle attached to the lower platform. 
This railroad iron circle rested on the top of the wheels which 
formed the floating circle. In the center of the upper circle of 
railroad iron, which was attached to the bottom of the upper 
platform, was a convex arrangement like an inverted wash pan, 
which fitted into the “duck nest”; and through this convex ar- 
rangement was a hole similar in size to the one in the center of 
the “duck nest.” On top of this upper platform was an A-frame 
of strong timbers, to which was attached the necessary drums 
and pulleys. Attached to this upper or second platform was 
still another and smaller-platform, about 3 by 3 feet in size, upon 
which the engineer stood to work the levers and raise or lower 
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the “clamshell” bucket attached to the end of the boom, to swing - 
the bucket around to the place where he desired to unload it; 
and above this small platform was a small roof, to protect from 
the weather the engineer and the wooden drum on which the 
cable worked. From this roof there were canvas sides which 
could be rolled up or lowered as the engineer desired. Above 
the roof which sheltered the engineer, and attached to the A- 
frame was a boxlike covering for the protection of the wooden 
drum. The upper platform and the parts of the derrick thereon 
weighed about 30 tons. It was held in place by its weight, 
forcing the convex arrangement on the bottom of the upper plat- 
form into the duck nest on the lower platform, and by the 
flanges of the wheels of the floating circle which were on the 
outside of the circular rail track on both the upper and the 
lower platforms. In addition, through the hole in the center 
of the upper and lower platforms, there was placed a long bolt, 
called a “king pin,” and a nut or “key” secured the lower end 
of it, binding together the upper or revolving and the lower, or 
stationary, parts of the structure. The testimony is that it was 
not necessary to. put this king pin in, and that it was not custo- 
mary to use such a pin in similar structures, but in order to be 
doubly sure that the upper platform was securely fastened to 
the lower one, this king pin was put in. The evidence is not 
altogether clear as to whether the king pin was in place on the 
day of the accident. 

The derrick which constituted the upper portion of this 
structure was a steam hoisting derrick, or revolving crane, 
known as a McWyler.“Whirley” derrick. This derrick belonged 
to Brewer & Jones, contractors and dealers in sand in Rome, 
Ga.; and Blackwelder was the engineer employed by them to 
operate the derrick. It was purchased, dismantled, in Cleveland, 
Ohio, and was shipped to and erected at the place, where it col- 
lapsed (part of the timber used in its erection being bought at 
Rome, Ga.}, and where it had been located for about three years 
prior to the accident. 

How the accident occurred is not material in this case, but 
it was undisputed upon the trial that everything above the float- 
ing circle of wheels, including the second platform, the boom, the 
A-frame, the cables, the drums, the boiler, the engine, the water 
tank, and the coal box, fell or slipped off into the river, carrying 
Blackwelder with the wreckage, and killing him. Neither the 
floating circle of wheels nor anything thereunder fell. 

[1] 1. The rule as to the construction of ambiguous words in 
a contract of insurance, as stated in the first headnote, is so 
well known and recognized that we think it unnecessary to cite 
authority in connection therewith. Although the evidence did 
not specifically show that the insurance contract sued upon was 
prepared by the insurer, it is so well known in the legal world 
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that it is the universal custom for insurance companies to prepare 
their contracts of insurance that this court will take judicial 
cognizance of that fact. 

[2] 2. No citation of authority is deemed necessary to sup- 
port the second headnote, as the principle of law stated therein 
is well settled. 

[3,4] 3,4. It is agreed by counsel for both parties that the 
only question for this court to decide is whether the structure 
described above was a “building,” within the meaning of the 
contract of insurance sued upon. It is contended by the learned 
counsel for the plaintiff in error that this structure or fabric 
was merely a portable derrick, or piece of movable machinery, 
and could not reasonably be considered as a building. It is first 
necessary, therefore, to find out how the lexicographers have 
defined the word “building,” and how the courts have construed 
it. The Century Dictionary (copyright dates 1889 to 1911) gives 
the following definitions of the word: 

“A fabric built or constructed; a structure; an edifice; as 
commonly understood, a house for residence, business, or public * 
use, or for shelter for animals or storage of goods. In law, any- 
thing erected by art and fixed upon or .in the soil, composed of 
different pieces connected together, and designed for permanent 
use in the position in which it is so fixed, is a building. Edw. 
Livingston. Thus a pole fixed in the earth is not a building, but 
a fence or a wall is.” 


The Standard Dictionary (date 1913) defines it as: 


“An edifice for any use; that which is built, as a dwelling 
house, barn, etc. 

“And think ye that building shall endure, 

Which shelters the noble and crushes the poor?’ ” 

From Webster’s Dictionary (date 1909) we get the following 
definitions : 

“That which is built; specif.: (@) as now generally used, a 
fabric or edifice, framed or constructed, designed to stand more 
or less permanently, and cover a space of land, for use as a 
dwelling, storage, shelter for beasts, or some other useful pur- 
pose. Building in this sense does not include a mere wall, fence, 
monument, hoarding or similar structure, though designed for 
permanent use where it stands; nor a steamboat, ship or other 
vessel of navigation. (b) as interpreted under some statutes, a 
part of a house occupied as a separate tenement; an apartment 
or tenement.” 

According to Black’s Law Dictionary, a building is: 

“A structure or edifice erected by the hand of man, composed 
of natural materials, as stone or wood, and intended for use or 
convenience.” 

And in Bouvier’s Law Dictionary (Rawle’s third revision, 
1914), a building is defined as: 
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“An edifice erected by art, and fixed upon or over the soil, 
composed of brick, marble, wood, or other proper substance, 
connected together, and designed ‘for use in the position in which 
it is so fixed. * * *” 

The learned counsel in this cause have not cited, nor have we 
been able to find, any case where it has been held that a structure 
substantially similar to the one here involved was, or was not, 
a “building,” within the meaning of the contract of accident in- 
surance which covered the death of the insured if caused by the 
“collapse of a building.” It is clear, however, that the answer 
to the question involved in this case depends upon another ques- 
tion, to wit, Is the word “building” ambiguous? Has it only one 
generally accepted and understood meaning, or has it more than 
one? To state the proposition more precisely, as applied to the 
facts of this case, does the word “building” include only houses 
of a certain class, such as dwellings, stores, offices, barns, and 
structures of the same general character, or is it susceptible, with- 
out a violent interpretation, of being construed as including many 
kinds of edifices and structures erected by man, which are not 
of the same general character as dwellings, stores, offices, or 
barns? It appears from the definitions we have just quoted from 
the dictionaries that the word “building” embraces edifices and 
structures of many and varied character, for occupation, habita- 
tion, storage of goods, shelter, and for other useful purposes. 
There seems to be no single, restricted, and well-accepted defi- 
nition of the term. The books are, however, full of cases which 
supply the answer to the latter question. In Smart v. Hart, 75 
Wis. 471, 44 N. W. 514, and Gillock v. People, 171 Ill. 307, 49 
N. E. 712, it was held that a “chicken house” was a building. In 
In Whitmore v. Wenlock, 44 E. C. L. 15, 134 Eng. Reprints, 
460, and in Smart v. Hart, supra, a “cowhouse” or stable was 
declared to be a building. A “dugout,” 13 feet long, LO feet wide, 
and 7 feet deep, covered with a roof, was held to be a building in 
State v. Sanders, 81 Kan, 836, 110 Pac. 1029. In State v. Ander- 
son, 154 Iowa, 701, 135 N. W. 405, a freight car, resting on 
timbers on railroad ground, the trucks having been removed, was 
adjudged a building. See, to the same effect, 1 Words and 
Phrases (Second Series), 512; Hardin v. State, 92 Neb. 298, 
138 N. W. 146. In Montclair v. Amend (N. J.) 68 Atl. 1067, 
it was held that a lunch wagon, located on a vacant lot, and con- 
nected with gas and telephone fixtures, was a building. In 
Watson v, Cotton, 57 E. C. L. 51, 136 Eng. Reprints, 792, a shed, 
closed on two sides, was declared a building. In Concord v. 
Morgan, 74 N. H. 32, 68 Atl. 725, it was held that the word 
“building” included a structure for the shelter of an engine, and 
consisting of a roof composed of boards and roofing paper, sup- 
ported by rows of posts, with walls made of boards and “piles of 
wood.” In Olmsted v. McNall, 7 Blackf. (Ind.) 387, a floating 
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wharf was held to be a building. In Coburg Hotel v. London 
County Council, 19 Cox C, C. 411, a “portico” was held to be a 
building. In wood v. Cooper, [1894] 3 Ch. 671, a “trelliswork 
screen” was held to be a building. A “wooden advertisement 
boarding” was held to be a building in Pocock vs. Gilham, Cab. 
& E. 104. In several jurisdictions it has been held that even a 
fence is a “building.”” Mecca Realty Co. v. Kellogg’s, etc., 166 
App. Div. 74, 151 N. Y. Supp. 750; Swasey v. Shasta County, 
141 Cal. 392, 74 Pac. 1031; Moore Planting Co, v. Morgan’s L. 
& T.R.& S. S. Co., 126 La., 840, 53 South. 22; Parsons v. New 
York, 107 App. Div. 324, 95 N. Y. Supp. 131; Wright v. Evans, 
2 Abb. Prac. N. S. (N. Y.) 308. 

The case, however, which in its facts most nearly resembles the 
instant one is that of Aylward v. Mathews, 1 K. B., [1905] 343 
(9 Corpus Juris, 686, note “a’’). In that case the headnote says: 

“A temporary wooden structure of a substantial nature, such 
as a platform 62 feet in height, for a steam crane, to be used in 
the construction of a building, may be a building within the mean- 
ing of section 7, subsec. 1, of the Workmen’s Compensation Act, 
1897.” 


In that case the platform was being erected to support a 
steam crane, which was to be used in the construction of 
a school building. The platform was made of wood, and was 
supported by three legs, which were composed of upright pieces 
of timber, connected together with cross-braces of wood. ‘These 
legs werft down into the ground and were strengthened at the 
base with bricks or other heavy substances to keep them fixed. 
Upon the cross-pieces of the legs planks were placed, upon which 
ladders rested, thus forming a scaffolding by means of which the 
platform was being erected. The platform was about 62 feet 
above the ground. It was intended as a temporary structure 
only, as it was to be torn down and removed when the school 
building was completed. Aylward, who was engaged in the 
erection of the platform, fell from a ladder forming a part of the 
scaffolding, in consequence of the breaking of a plank upon 
which the. ladder rested, and sustained injuries for which he 
claimed compensation under the Workmen’s Compensation Act 
of 1897. That act provided for compensation, among other 
things, for injuries sustained by a workman while engaged in the 
erection or repair of a “building” exceeding 30 feet in height. 
The sole question in that case was whether the platforn was a 
“building,” within the meaning of the act. Counsel for the re- 
spondent (the contractor and the employer of Aylward) con- 
tended that as the platform was only a temporary structure and 
was being built solely for the purpose of erecting a building, it 
could not itself be regarded as a building for the purposes of the 
act. The trial judge, however, held that it was a “building,” 
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within the meaning of the statute, and this decision was upheld by 
the King’s Bench Division. 

In our opinion there is decidedly more reason for holding that 
the structure in the case at bar was a building, within the mean- 
ing of the contract of-accident insurance; for here the structure 
was much more substantial and permanent in its character, and 
the rule of construction is much more favorable to the insured. 
The fact that only the top part of the structure in question here 
fell, or collapsed, and that the lower platform and trestle re- 
mained standing, is, in our judgment, immaterial. The entire 
structure, taken as a whole, was necessary for the proper oper- 
ation of the work being accomplished by it. If the top part, 
consisting of the derrick proper, had been removed from the 
lower part, the efficiency of the structure as to workability would 
have been destroyed. Either part would have been useless with- . 
out the other. The structure then must be considered as a whole, 
and when so considered it is obvious that it is immaterial in this 
case whether the insured was killed by the collapse of the entire 
structure, or by the collapse of the top portion only. It is well 
settled that in cases of this character the insurance company is 
liable if the insured. is accidentally killed by the collapse of a 
substantial portion of a building. It is not necessary for the 
plaintiff’s recovery to show that the entire building collapsed. 

Under all the facts of the case the court did not err in holding 
that the structure in question was a “building,” within the mean- 
ing of the contract of insurance sued upon, or in directing a 
verdict in favor of the plaintiff. 

Judgment affirmed. 


BLOODWORTH and HARWELL, JJ., concur. 


LICKLEIDER v. IOWA STATE TRAVELING MEN’S 
ASS'N. (No. 30036.)* 


(Supreme Court of Iowa.) 


1 — CTIONS ON POLICIES— QUESTIONS FOR 
URY. . 

In an action on an accident policy, where insured was removing an auto- 
mobile tire when it came off with a snap, and with such suddenness 
as to cause him to slip or stagger back, and who at once complained 
of being ill, and died about an hour later, two doctors testified that 
he was afflicted with abnormal arterio-sclerosis, while a third doctor 
testified that he found no more arterio-sclerosis than was usual with 
a man of his size and age, and that a blood clot, the immediate cause 


~* Decision rendered, Feb. 9, 1918. 166 N. W. Rep. 363. 
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of death, was due to inflammation or injury to an artery, and that 
he did not observe or find any inflammation. Held, that it was a 
question for the jury whether his death was the result of disease or 
other natural causes. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 


In am action on a policy insuring against bodily injury through external, 
violent, and accidental means, and providing against liability for death 
from voluntary overexertion, the burden was on plaintiff to prove that 
insured’s death resulted from injuries of the nature or kind insured 
against, but the claim or assertion that he died from overexertion was 
in the nature of an affirmative defense, on which defendant had the 
burden of proof. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—ACCIDENT INSURANCE—RISKS COVERED. 


If insured’s arteries were sclerotic, but the sclerosis was such only as was 
the natural or usual accompaniment of increasing years, the fact that 
a bodily injury sustained by him would more likely be fatal than if 
such condition did not exist would not prevent a recovery on an acci- 
dent policy if otherwise the injury was of the nature or kind described 
in the policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


4. INSURANCE—RISKS INSURED AGAINST—“‘ACCIDENT”’— 
“ACCIDENTAL.” 


The words “accident” and “accidental” have never acquired any technical 
meaning in law, and when used in an insurance contract are to be 
construed and considered according to the common speech and com- 
mon usage of people generally. 

(For other cases, sec Insurance, Dec. Dig. § 449.) 

(For other definitions, see words and phrases, First and Second Series, 
Accident—Accidental. ) 


5. INSURANCE—RISKS INSURED. AGAINST—“ACCIDENT”’— 
“ACCIDENTAL.” 


The words “accident” and “accidental” as used in insurance policies mean 
an event which takes place without foresight or expectation; an un- 
designed, sudden, and unexpected event; chance or contingency; hap- 
pening by chance or unexpectedly; an event from an unknown cause 
or an unexpected event from a known cause; a thing done or dis- 
aster caused without design or intention; or an unusual and unex- 
pected result attending the performance of a usual or necessary act. 


(For other cases, see Insurance, Dec. Dig. § 449.) 


6. INSURANCE—RISKS INSURED AGAINST—“ACCIDENTAL.” 


Where insured undertook to remove an automobile tire, and, finding it 
more difficult than he anticipated, exercised his strength with a con- 
siderable degree of violence, and the tire gave way, or came loose 
with an unexpected suddenness, causing him to stagger or fall back 
from the stooped and strained position he was occupying and he im- 
mediately complained of being ill, and died soon afterwards, it was a 
question for the jury whether, in the involuntary and undesigned 
movement so unexpectedly produced, he sustained a strain or injury 
to some of his vital organs which proved fatal, and, if such was the 
case, his death was “accidental” both in cause and in effect, since when 
an injury or death follows or results from a voluntary act of insured, 
and the act is one not manifestly dangerous, but which is ordinarily 
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done or performed without serious consequences, such result is caused 
by accidental means. 


(For other cases, see Insurance, Dec. Dig. §§ 455, 668[11].) 


Z ae eee INSURANCE—LIABILITY,— NEGLI- 
ENCE: 
That insured may have been negligent, and that such negligence may have 
contributed to his injuries, is no defense to an action on an accident 
policy. 


(For other cases, see Insurance, Dec. Dig. § 450.) 


8. INSURANCE—ACTIONS—QUESTIONS FOR JURY—CAUSE OF 
DEATH. 

In an action on an accident policy, where there was a conflict of expert 
evidence on the question whether insured died of arterial disease or 
of bodily injury, and the conceded facts excluded death by suicide 
or murder, or under sentence of law, the question whether death was 
accidental was necessarily a question for the jury, since on a motion 
to direct a verdict plaintiff was entitled to have the fact that the death 
was not caused by disease taken as established. 


For other cases, see Insurance, Dec. Dig. § 668[11].) 


9. INSURANCE—ACTIONS ON POLICI E S—SUFFICIENCY OF . 
EVIDENCE. 


There is no presumption that bodily injuries are self-inflicted, and, in an 
action on an accident policy, evidence of an injury and death there- 
from makes a prima facie case of death resulting from bodily injuries 
through external, violent, and accidental means. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


10. INSURANCE—ACCIDENT INSURANCE—RISKS EXCEPTED. 


To serve as a defense to an action on an accident policy providing against 
liability for injuries from voluntary overexertion, the alleged exertion 
must not only be extraordinary and something beyond what the 
normal capacity and strength of insured would justify but insured 
must himself have been conscious that he was exceeding such limit 
upon his bodily power. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from District Court, Polk County; Charles A. Dudley, Judge. 

Action at law to recover upon a policy or certificate of accident insur- 
ance. There was a directed verdict and judgment for the defendant and 
plaintiff appeals. Reversed and remanded on rehearing. 

For opinion on original hearing, see 151 N. W. 479. 


Clinton L. Nourse, of Des Moines, for Appellant. 
Sullivan & Sullivan, of Des Moines, for Appellee. 
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SNELLING v. NATIONAL TRAVELERS’ BENEFIT 
ASS’N. (No, 21174.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—ACTION AGAINST FOREIGN COMPANY— 
VENUE—STATUTE. 

Under section 53 of the Civil Code (Gen. St. 1915, § 6943), an action 
against a foreign insurance company to recover upon a policy of insur- 
ance may be brought in any county where it may be found regardless 
of where the cause of action arose or of “= residence of the plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 6 


2. INSURANCE—ACTION AGAINST FOREIGN COMPANY— 
VENUE. 

The provision in the last part of section 53 (Gen. St. 1915, § 6943) that 
an action against a foreign insurance company may be brought in any 
county where the cause of action or some part thereof arose is a 
permissive and cumulative remedy. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


3. INSURANCE—ACTION AGAINST FOREIGN CORPORATION— 
PROCESS. 


Service upon a duly licensed general agent of the defendant whose princi- 
pal office and place of business is in the county, and who is vested 
with full power and authority to appoint and remove all local, special, 
or soliciting agents of the defendant in a certain territory of the state, 
is deemed to be sufficient to give the court jurisdiction of the de- 
fendant. 


(For other cases, see Insurance, Dec. Dig. 627[1].) 


Appeal from District Court, Shawnee County. 
Action by May H. Snelling against the National Travelers” Benefit 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 


E K. Maine, of Des Moines, Iowa, Godard & Myers, of Topeka, and 
Fred P. Carr, of Des Moines, Iowa, for Appellant. 

E. E. Brookens, of Topeka, and S. S. Alexander, of Kingman, for 
Appellee 


* Decision rendered, Jan. 12, 1918. 169 Pac. Rep. 1144. Syllabus by the 
Court. 


a OQ 


WARD v. MERCHANTS’ LIFE & CASUALTY CO. 
(No, 20711.)* 


(Supreme Court of Minnesota.) 


INSURANCE—ACCIDENT INSURANCE—ACCEPTANCE OF DE- 
LINQUENT PREMIUMS—REINSTATEMENT. 


A policy of accident insurance contained a provision authorized by sec- 
tion 3524, Gen. St. 1913, to the effect that the acceptance by the in- 


a Decision rendered, Feb. 1. 1918. 166 N. W. Rep. 221. Syllabus by the 
ourt 
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surer of delinquent premiums should reinstate the policy, but only to 
cover accidental injuries thereafter sustained. 


It is held that the provision is valid, and, as to insurance companies op- 
erating under the statute, operates as a modification a the rule ap- 
plied in Mueller vs. Grand Grove, 69 Minn. 236, 72 N. W. 48, and to 
exclude liability for injuries suffered by the insured when the policy 
is under suspension by reason of the default. 


(For other cases, see Instrrance, Dec. Dig. § 349[1].) 


Appeal from Municipal Court of St. Paul; John W. Finehout, Judge. 

Action by Abe Ward against the Merchants’ Life & Casualty Com- 
pany. Judgment for plaintiff, and from an order denying a new trial, 
defendant appeals. Order reversed. 


P. W. Guilford, of Minneapolis, for Appellant. 
A. J. Hertz, of St. Paul. and Wm. I. Cohen, for Respondent. 


———--——_ +e —___-—— 


SPENCER v. NATIONAL LIFE INS. CO. OF UNITED 
STATES. (No. 14940.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—ACCIDENT INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 


In an action on an accident policy, the question whether insured met his 
death as the result of accident held, under the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—WAIVER—RETURN OF PREMIUM. 


Where an insurance company received a premium and retained it until 
after the death of the insured, and then set up as a ground of for- 
feiture the fact that it was not paid when due, the delivery of a check 
for the amount of the premium to the beneficiary of the policy was 
not a sufficient tender to free the insurance company from liability. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


3. ee INSURANCE—PAYMENT OF PRE- 


Where it was the custom of an insurance company which issued an acci- 
dent policy requiring monthly payment of premiums to collect and 
receive the premiums after due, it cannot, a premium having been 
paid before the death of insured, defeat recovery on the policy on 
the ground that the premium was not paid until after the date it 
was due; the insurance company having by its conduct waived com- 
pliance with the requirement as to payment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


4. INSURANCE—ACCIDENT INSURANCE—PROOFS OF DEATH. 
Where defendant, which issuéd a policy providing for payment in case of 
the death of insured resulting directly from external, violent, and 


* Argued and submitted, Dec. 4, 1917. oo filed, Jan. 8, 1918. Re- | 
hearing denied, Jan. 23, 1918. 200 S. W. p. 80. 
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accidental means, at first denied all liability and when it later fur- 
nished blanks for proof of accident and death such proofs were made 
within a reasonable time, recovery by the beneficiary cannot be de- 
feated on the ground that proofs of death were not furnished within 
the time stipulated by the policy. 


(For other cases, see Insurance, Dec. Dig. § 396[4].) 


Appeal from St. Louis Circuit Court; Wm. M. Kinsey, Judge. 

“Not to be officially published.” 

Action by Mary Spencer against the National Life Insurance Com- 
pany of the United States, a corporation. From a judgment for plaintiff, 
defendant appeals. Affirmed. ‘ 


Martin T. Farrow, of St. Louis, for Appellant. 
Caroline Thummel McCarty, of St. Louis, for Respondent. 


FIDELITY & CASUALTY INS. CO. or NEw York v. 
MOUNTCASTLE. (No. 8746.)* 


(Court of Civil Appeals of Texas. Ft. Worth.) 


t ee eee INSURANCE—EVIDENCE—DISA- 


In a suit upon an accident policy to recover for total disability, evidence 
held to sustain a finding that insured suffered an injury while travel- 
ing on a train, resulting directly and exclusively in immediate, con- 
tinuous, and total disability, rendering him incapable of performing 
duties pertaining to his occupation as a grain man. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—ACCIDENT INSURANCE—NOTICE OF CLAIM— 
STATUTE. 


Rev. St. 1895, art. 3379, providing that no stipulation in any contract re- 
quiring notice of claim for damages as a condition precedent to the 
right to sue thereon shall be valid, unless it is reasonable, and that 
any stipulation requiring notice within less than ninety days shall be 
void, and that notice, if required, may be given to the nearest or 
other convenient local agent, does not mean that notice given after 
ninety days may. not be permissible when the circumstances disclose 
that the delay was not unreasonable, and where the evidence did not 
show that the company was injured by reason of the delay; the pur- 
pose of notice being to convey knowledge to guard against fraud, and 
to investigate the claim, and to prepare to contest it. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 
3. INSURANCE—ACCIDENT INSURANCE—NOTICE OF CLAIM— 
QUESTION FOR JURY. 


In an action upon an accident policy for total disability, held, on the evi- 
dence, that the refusal to give a peremptory instruction for defend- 





* Decision rendered, Dec. 15, 1917. Petition for rehearing withdrawn, 
Jan. 12, 1918. 200 S. W. Rep 
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ant on the ground of insured’s failure to give written notice of acci- 
dent within the time prescribed by the policy was proper. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. a INSURANCE—RECEIPT — SETTLE- 


Receipt by insured of $14 in payment of claim for total disability under 
an accident insurance policy, including doctor’s bills, etc., the amount 
paid being only the amount of the doctor’s bills, did not constitute a 
settlement in full for injuries sustained. ~ 


(For other cases( see Insurance, Dec. Dig. § 579.) 


6. INSURANCE-—ACCIDENT INSURANCE—ACTION ON POLICY 
—FINDING AS TO DISABILITY—EVIDENCE. 


In an action upon a policy of accident insurance to recover for a total 
disability, evidence held to sustain a finding that insured’s injury re- 
sulted directly and independently in immediate, continuous, and total 
disability, preventing him from performing any work pertaining to 
his occupation, from the date of the accident, September 15, 1913, to 
February 9, 1916, notwithstanding he had for fifteen months after the 
accident received his usual salary from his employer. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


7. INSURANCE—ACCIDENT INSURANCE—NOTICE—EVIDENCE. 


Testimony of insured claiming total disability under an accident policy 
that he gave the insurer’s local agent verbal notice of the accident 
was admissible, though not a compliance with the policy, as bearing 
on the question whether his subsequent written notice was given with- 
in a reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


8. INSURANCE—ACCIDENT—INSURANCE—ACTION ON CLAIM 
—EVIDENCE. 


In an action upon an accident insurance policy for total disability resulting 
from an injury on a passenger train, evidence as to the amount for 
which insured had settled his judgment against the railroad on ac- 
count of injury, held too weak and remote to be admissible. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from District Court, Tarrant County; Ben M. Terrell, Judge. 

Suit by G. C. Mountcastle against the Fidelity & Casualty Insurance 
Company of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Marshall Thomas, of Dallas, for Appellant. 
McLean, Scott & McLean, and Marshall Spoonts, all of Ft. Worth, 
for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH Circuit. 


MARYLAND CASUALTY CO. 
Vv. 
FIRST NAT. BANK OF MONTGOMERY, ALA. (No. 3146.)* 


1, INSURANCE—INDEMNITY INSURANCE— POLICY—CON- 
STRUCTION. 


Defendant executed a bond reciting that, plaintiff desiring security on 
behalf of certain employees, defendant agreed in consideration of a 
premium that it would, after satisfactory proofs of loss, reimburse 
plaintiff for any and all loss of moneys, securities, or other personal 
property which plaintiff shall have sustained by reas@n of any acts of 
fraud, dishonesty, forgery, embezzlement, etc., of any employee. The 
term of the hond was from April 10, 1913, to January 10, 1914. At- 
tached to the bond was a rider reciting that defendant agreed that 
claim might be made under the bond according to the terms and con- 
ditions thereof, for any loss or losses which plaintiff might during 
the period between January 10, 1907, and April 10, 1913, sustain on 
account of any employee specified in ‘the schedule, provided that such 
employee should be named in the schedule attached to the bond of an- 
other surety company, and*covered thereby on April 10, 1913; that 
defendant shall not be liable under its bonds for any loss or losses 
unless discovered atter the expiration of the time within which claim 
can be made under the bond of such company; and that the aggregate 
liability of defendant on account of any employees shall in no event 
exceed the sums set opposite the names of such employees. The 
amount of defendant’s liability for defalcations of a particular em- 
ployee was $7,500. Held that, as the bond and rider bore different 
dates and it was obvious that the rider was intended to protect plain- 
tiff on account of those defalcations not discovered within the period 
prescribed by the old bond after it changed surety companies, de- 
fendant was under such bond liable for defalcations occurring be- 
tween January 10, 1907, and January 10, 1914, when the bond should 
expire, only to the amount of $7,500, and could not be subjected to 
liability for the amount of $7,500 for defalcation occurring prior to 
April 10, 1913, and for another similar sum for defalcations occurring 
thereafter. 


(For other cases, see Insurance, Dec. Dig. § 508%.) 


2. INSURANCE—INDEMNITY INSURANCE— POLICY—CON- 
STRUCTION. 


In such case, the original bond was a term bond, and a renewal for a new 
premium for an additional term subjected defendant to liability to the 
amount of the principal sum for employees’ defalcations during that 
term, notwithstanding it was already liable in that sum under the 
first bond for defalcations occurring during that period. 

(For other cases, see Insurance, Dec. Dig. § 508%.) 


* Decision rendered, Nov. 12, 1917. Rehearing denied, Jan. 12, 1918. 
246 Fed. Rep. 892. 
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3. INSURANCE—INDEMNITY BONDS. 


Where a bond insured a national banking association against losses sus- 
tained by reason of any act or acts of fraud, dishonesty, forgery, 
embezzlement, wrongful abstraction, or willful misapplication on the 
part of any of its employees (while in any position in the service of 
the employer and committed directly or through connivance with 
others), the association is entitled to recover for losses sustained in 
honoring checks drawn on the account of a bookkeeper, who obtained 
the honoring of his checks by representing that a check which he de- 
posited to his account, drawn on another bank, was good, when in 
fact it was worthless; the bond not being limited to defalcations, etc., 
committed by employees while acting in their capacity as such. 


(For other cases, see Insurance, Dec. Dig. 430.) 


4. INSURANCE—JNDEMNITY INSURANCE. 


A bond insuring a national banking association against losses on ac- 
count of the defalcation, embezzlement, etc., of its employees, pro- 
vided that notice of any loss covered should be sent to the surety com- 
pany by telegraph and by registered letter within ten days after dis- 
covery, that an itemized statement of such loss should be filed with 
the company by the association within ninety days after date of notice, 
and that, if required, the association should produce for investigation 
all books, vouchers, and evidence in its possession. The bond insured 
against losses of money, securities, or other personal property. An 
individual bookkeeper embezzled funds, his peculations extending over 
a series of years, and he also caused the association loss by represent- 
ing a check deposited to his individual account, drawn on another 
bank, was good, thus inducing the association to honor his checks. 
The books showing accounts of depositors were kept in loose-leaf 
ledgers, and after discovery of the bookkeeper’s defalcations many 
of the leaves were found to be missing. The association, having no- 
tified the surety company of its loss, in detail described the loss re- 
sulting from the check transaction with the bookkeeper, and set out 
the exact amount claimed to have been lost during each year covered 
by the bond sued on. Held that, as the language of the bond is to be 
taken most strongly against the insurer and would have to be most 
explicit to warrant a conclusion that the association’s statement of 
losses should be more particular than proof necessary to recovery, the 
itemized statement of losses must be deemed sufficient, particularly as 
the stipulations requiring the association to produce for investigation 
all books, vouchers, and evidence in its possession indicated the ab- 
sence of an intention to require the association to state anything 
which without its fault it was impossible to ascertain. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


In Error to the District Court of the United States for the Middle 
District of Alabama; Henry D. Clayton, Judge. 

Action by the First National Bank of Montgomery, Ala., against the 
Maryland Casualty Company. There was a judgment for plaintiff, and 
defendant brings error. Reversed, with directions that new trial be 
granted, unless plaintiff enter remittitur. 

This was an action by the First National Bank of Montgomery, Ala., 
the defendant in error (which will be called the plaintiff), against the 
Maryland Casualty Company, the plaintiff in error (which will be called 
the defendant), based upon a bond, having a rider attached thereto, and 
a renewal receipt, which bond, rider, and renewal receipt were issued by 
the defendant to the plaintiff and are in words and figures as follows, 
except that so much of the schedules copied as refers to employees other 
than Mark Blakely Campbell is omitted: 
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Schedule Bond. Register No. 


Maryland Casualty Company, Baltimore. 

1 Whereas, First National Bank, Montgomery, Alabama, 

2 hereinafter called the “Employer,” desires security on behalf of cer- 

tain persons hereinafter 

3 called “Employees.” 

4 Now, therefore, for and in consideration of a premium, payable in 

advance, 

5 based upon an annual rate per hundred dollars of suretyship, the 

Maryland Casualty 

6 Company, a corporation of Maryland, hereinafter called the “Com- 

pany,” hereby agrees 

7 that it will, within two (2) months after the receipt of satisfactory 

proofs of loss reimburse the 

8 Employer for any and all loss of money, securities or other personal 

property (including that for 

9 which the Employer may be responsible to others), which the Em- 
ployer shall have sustained 

10 by reason of any act or acts of Fraud, Dishonesty, Forgery, Embez- 
ziement, 

11. Wrongful Abstraction or Willful Misapplication on the part of any 

12 Employee (while in any position in the service of the Employer and 
committed directly or through 

13. connivance with others) named in the Schedule hereto attached, or 
hereafter added to said 

14 Schedule by an Acceptance Notice executed by the Company. 

15 Provided, that the Company’s liability on behalf of any Entployee 
shall in no event 

16 exceed the amount set opposite to the name of such Employee in the 
said Schedule or in the said 


17 Acceptance Notice. 


18 Provided, further, that as to Employees named in the Schedule the 
Company 

19 shall not be liable for any loss occurring before noon on the tenth day 

20 of April, 1913, and as to Employees, subsequently added to said 

21 Schedule by said Acceptance Notices, the Company shall not be liable 
for loss occurring before 

22 noon on the date stated in the Acceptance Notices, and the liability of 
the Company shall 

23 immediately terminate as to subsequent acts of any Employee upon 
(a) the retirement of such 

24 Employee from the service of the Employer; (b) discovery by the 
Employer of any default 

25 hereunder by such Employee; or (c) the cancellation of this bond by 
the Employer or the 

26 Company as to any or all of said Employees. 

27 This bond is executed upon the following express conditions: 

28 1. That notice of any loss covered hereunder shall be sent by tele- 
graph and by registered 

29 letter, both addressed to the Cempany, at its Home Office, Baltimore, 
Maryland, within ten (10) 

30 days after the discovery of such loss; that an itemized statement of ' 
such loss shall be filed with 

31 the Company by the Employer within ninety (90) days after the date 
of said notice of loss; 

32 and, if required by the Company, the Employer shall produce for in- 
vestigation all books; 

33 vouchers and evidence in the Employer’s possession. 
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34 2. That the Company may at any time terminate its liability on be- 
half of any and every 

35 Employee under this Bond by giving thirty (30) days’ notice in writ- 
ing to the Employer; and 

36 likewise the Employer may cause the termination of the Company’s 
liability on behalf of any 

37 and every Employee by notice in writing to the Company at its Home 
Office in Baltimore 

38 City, specifying the date of cancellation. Upon the termination of 
the notice of cancellation, 

39 and provided no loss has been reported, the pro rata unearned por- 
tion of the premium shall be 

40 returned to the Employer. 

41 3. That the Employer and the Company shall share any recovery 
(exclusive insurance 

42 and reinsurance) made by either on account of any loss in the pro- 
portion that the amount of 

43 the loss borne by each bears to the total amount of the loss. 

44 4. That should the Employer and the Company disagree regarding 
the amount of any 

45 claim made under this Bond, the amount may, at the election of the 
Employer or the Company 

46 be determined by arbitrators; one to be selected by the pean one 
to be selected by the 

47 Company, and a third (in the event of failure to agree upon the 
amount of the claim) by the 

48 two so selected; the written decision of the majority of said arbi- 

, trators shall be binding and 

49 conclusive as to the amount of such claim, and the total expense of 

such arbitration shall be 

50 paid by the Company. 

51 In witness whereof, the Maryland Casualty Company has 

52 caused this Bond to be signed by its President and its Asst. Secretary, 
and its 

53 corporate seal to be hereunto affixed this 19th day of March, 

54 A. D. 1913. 

55 Not-valid unless countersigned by an authorized official or agent of 
the Company. 

Robt. Ferguson, Asst. Secretary. 
ps emuaeenes at Montgomery, Alabama, this 19th day of March, 
Thomas, Jackson & Wilcox, Agents? 


Maryland Casualty Company, Baltimore. 
Rider. 


To be attached to Schedule Bond No. 34455, executed on the 19th 
day of March, A. D. 1913, by the Maryland Casualty Company, as surety 
(hereinafter called Company), in favor of the First National Bank, 
Montgomery, Ala. (hereinafter called Employer) on behalf of its Em- 
ployees for the term continuous beginning the 10th day of April, A. D., 
1913. 

The Company does hereby agree that claim may be made under said 
bond, according to the terms and conditions thereof, for any loss or losses 
which the Employer may, during the period between the 10th day of Janu- 
ary, A. D. 1907, and the 10th day of April, A. D. 1913, have sustained on 
account of any Employee named in the schedule attached to said Schedule 
Bond No. 34455, provided, however, that such Employee be also named 
in the schedule attached to the Bond of American Bonding Company of 
Baltimore, of Baltimore, Maryland, dated the 28th day of December, A. 
D. 1906, and covered thereby on the 10th day of April, A. D. 1913, that 
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such loss or losses shall be covered by the terms of the bond of said 
American Bonding Company of Baltimore; that the Company shall not be 
liable under its said bond for any such loss or losses unless discovered 
after the expiration of the time within which claim can be made under the 
bond of said American Bonding Company of Baltimore; and that the 
aggregate liability of the Company on account of any Employee shall in 
no event exceed the sum set opposite the name of such Employee in the 
schedule attached to said Schedule Bond No. 34455. 

In testimony whereof, said Maryland Casualty Company has caused 
these presents to be signed by its President, attested by its Asst. Secre- 
tary, and its corporate seal to be hereto affixed, the 15th day of April, 
A. D. 1913. 

Maryland Casualty Company. 
By Jno. T. Stone, President. 
Attest: 
S. M. McClellan, Asst. Secretary. 
Amount, $276,500.00 Premium, $518.41. 


Fidelity Section, Bonding Department. 
Maryland Casualty Company, Baltimore. 
Schedule Bond No. 34455. 

Schedule of Employees covered by attached Schedule Bond No. 34455 
in favor of ®irst National Bank, Montgomery, Alabama, for the year be- 
ginning April 10, 1913, and ending January 10, 1914. 

Individual. Name and Position. Location. Amount. Premium. 


Bond No. 
* * * * * ~ * ‘k * * 


7 
34462. Mark Blakely Campbell, Montgomery, $7,500 $14.06. 


Bookkeeper Ala. 
* + © * * + * x « + 
Amount, $276,500.00. Premium, $691.25. 


Fidelity Section, Bonding Department. 
Maryland Casualty Company, Baltimore. 
Schedule Bond No. 34455. 


Schedule of Employees covered by attached Schedule Bond No. 
34455 in favor of First National Bank, Montgomery, Ala., for the term 
begfhning January 10, 1914. 


Individual. Name and Position. Location. Amount. Premium. 
Bond No. 
* * * * * * * * * * 
34462. Mark Blakely Campbell, Montgomery, 
Bookkeeper Ala. $7,500. $18.75. 
* * x + » * * * * * 


Montgomery, Ala., Jan. 10, 1914. 

Received of First National Bank, Montgomery, Alabama, six hun- 
dred and ninety-one and 25/100—$691.25. 

Renewal premium on Schedule Bond covering employees from Janu- 
ary 10, 1914, to January 10, 1915. Maryland Casualty Company Bond No. 
34455. Thomas, Jackson & Wilcox, Agents. 

Maryland Casualty Company. 
By Geo. A. Thomas. 


The action was for the recovery of the aggregate amount of $22,500 
of funds of the plaintiff, which it was alleged said Campbell, while in 
the service of plaintiff as bookkeeper, by acts of dishonesty, appropriated 
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to his own use. The only evidence offered in the trial was that intro- 
duced by the plaintiff. This evidence showed that, when the bond was 
delivered by the defendant to the plaintiff, it had the rider attached to it; 
that said Campbell was continuously an employee of the plaintiff as a 
bookkeeper from prior to January 10, 1907, to November 14, 1914; that 
between the 10th day of January, 1907, and the 10th day of April, 1913, 
he, while in such service, dishonestly appropriated to his own use money 
of the plaintiff amounting to more than $7,500; that between April 10, 
1913, and January 10, 1914, he so misappropriated money of the plaintiff 
amounting to $6,900.57 ; and that between January 10, 1914, and Novem- 
ber 14, 1914, he so misappropriated money of the plaintiff amounting to 
$6,589.92, including in the last-mentioned sum the item of $1,200, refer- 
ence to which is made in the opinion. At the conclusion of the evidence 
the court, at the request of the plaintiff, gave the following written charge 
to the jury: 

“If the jury believe the evidence in the case, they should find a verdict 
for the plaintiff, and assess its damages at the sum of $20,990.49, with in- 
terest thereon from April 20, 1915, to this date.” 

The sum stated in this charge i is the aggregate of the several amounts 
last above stated. The action of the court in giving the charge just set 
out, and also other rulings which are referred to in the opinion, are duly 
presented for review. 


Fred S. Ball, of Montgomery, Ala., for Plaintiff in Error. 

Horace Stringfellow and B. P. Crum, both of Montgomery, Ala. 
(Steiner, Crum & Weil, of Montgomery, Ala., on the brief), for De- 
fendant in Error. 


Before Walker and Batts, Circuit Judges, and Foster, District Judge. 


WALKER, Circuit Judge (after stating the facts as above). 
[1] The trial court decided that the instruments executed by the 
defendant made it liable to the extent of $7,500 for losses by 
the plaintiff caused by Campbell’s misappropriations during the 
period between January 10, 1907, and April 10, 1913, those losses 
having been discovered after the expiration of the time within 
which claim could be made under the bond of the American 
Bonding Company of Baltimore, by which the fidelity of Camp- 
bell as bookkeeper had been insured; also to the extent of 
$7,500 more for losses similarily caused during the period be- 
ginning April 10, 1913, and ending January 10, 1914, these two 
dates being the ones stated in the schedule which was attached 
to the bond when it was delivered: and also to the extent of 
$7,500 for losses similarly caused during the period beginning 
January 10, 1914, the date of the renewal receipt and of the 
second schedule which was attached to the bond, and November 
14, 1914, when Campbell ceased to be an employee of the 
plaintiff. 

The fact that the bond and the rider attached to it bore 
different dates—the date of the former being March 19, 1913, 
and that of the latter being April 15, 1913-—-is some mdication 
that the matter for which the rider made provision was the sub- 
ject of negotiation and arrangement between the parties after the 
plaintiff had consented for the defendant to insure the fidelity of 

Vol. LI—81. 
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the former’s employees and after the bond had been drawn, 
dated and signed, preparatory to delivery. The American Bond- 
ing Company’s bond to the plaintiff, which became effective Jan- 
uary 10, 1907, and renewal receipts successively attached to it, 
were in evidence. They show that the fidelity of Campbell as 
bookkeeper was insured thereby to the extent of $7,500. It is 
quite obvious that purpose of the rider was to prevent the plain- 
tiff’s transfer of the fidelity insurance it carried from one in- 
surer to another, having the effect of depriving it of protection 
it would have had if the change had not been made. Under the 
American Bonding Company’s bond a claim could not be made 
for a loss not discovered within six months after the determina- 
tion of the obligation of the bond or a renewal of it. So the 
rider had the effect of making the defendant liable for losses 
which occurred while the American Bonding Company’s bond 
was in force, but were not discovered within six months after 
the transfer of the insurance to the defendant. The rider evi- 
dences the defendant’s consent, given after it had signed and 
dated the bond, to be liable, without addition to the premium 
stated in the bond, for specified undiscovered losses which had 
been sustained before the bond and rider became effective; but 
it does not manifest a consent to double the amount of the liability 
incurred without increasing the premuim charged. We think 
the clause of the rider which states the obligation it evidences 
would have meant the same thing if its language had been as 
follows : 


“The company hereby agrees that claim may be made for any 
loss or losses which the employer may, during the period be- 
tween the 10th day of January, 1907, and the 10th day of April, 
1913, have sustained on account of any employee who is named 
also in the Bond of the American Bonding Company of Balti- 
more, Maryland, to the employer, dated December 28, 1906, and 
such loss or losses are covered by that bond on April 10, 1913, 
and shall be discovered after the expiration of the time within 
which claim can be made under the terms thereof: Provided that 
the aggregate liability of the company on account of any em- 
ployee shall in no event exceed the sum set opposite the name of 
such employee in the schedule attached to said Schedule Bond 
No. 34455.” 

It is manifest that the concluding clause of that paragraph as 
it is found in the rider was a part of the proviso which qualified 
the previously expressed agreement of the defendant to be liable 
for losses which had occurred during a period not covered by 
the -bond, and that it was not intended as a statement of the 
amount-of such losses for which the defendant was to be liable. 
By the terms of the bond the defendant was not to be liable for 
any loss occurring before noon on the 10th day of April, 1913. 
The rider was added to make it liable for specified losses which 
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had occurred prior to that date. The amount of liability incurred 
was stated in a part of the bond which the rider did not purport 
to affect. Instead of the rider manifesting an intention to in- 
crease that amount, we think the concluding clause of its contract- 
ing paragraph distinctly negatives the existence of such inten- 
tion. The conclusion is that the expression “aggregate liability,” 
as used in the rider, meant the liability created by the bond and 
the rider, taken together, and was not meant to be a statement 
of the amount of loss or losses insured against by the rider; the 
amount of insurance contracted for being a matter covered by a 
part of the bond which remained unmodified by the rider. 


[2] The contract made by the delivery and acceptance of the 
policy with the rider attached stated in the body of it the date of 
the commencement of the period within which the losses insured 
against must occur or have occurred. The policy recited that its 
consideration was “a premium, payable in advance, based upon 
an annual rate per hundred dollars of suretyship,” and attached 
to and made a part of it was a, schedule, which, so far as it is 
material in this case, is set out above. The language of that 
schedule, considered, as it must be, in connection with the body 
of the instrument of which it was a part, makes it plain that the 
fidelity of Campbell was for a period ending January 10, 1914, 
insured as provided in the body of the bond to the amount of 
$7,500, and that it was for that insurance that $14.06, the amount 
of the premium set opposite his name, was paid. The policy 
did not, either conditionally or unconditionally, entitle the insured 
to, nor obligate the insurer to grant, indemnity for any loss or 
losses occurring after January 10, 1914. The extent of the de- 
fendant’s liability under its contract, which became effective on 
the 10th day of April, 1913, was, subject to a compliance with 
conditions stated, to pay specified losses, not exceeding the 
amounts stated, occurring during a period which ended on Jan- 
uary 10, 1914. For subsequently occurring losses that contract 
made no provision whatever. Payment of previously incurred 
losses would be a complete satisfaction of the liability imposed 
upon the defendant by its original contract. That contract was 
what is known in the insurance business as a “term policy,” 
under which the insurance contracted for covets only losses 
occurring before the expiration of the stated term. Further 
action of the parties, having the effect of creating a new contract, 
was required to make the defendant liable for any loss or losses 
occurring after January 10, 1914. Such further action, if taken, 
would not, in the absence of a stipulation to that effect, either 
increase or diminish the amount for which the insurer, under its 
original contract, had already become liable in consequence of 
losses incurred during the period covered by that contract, 
though such losses had not been discovered when a new contract 
was made having the effect of insuring against losses occurring in 
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a later period. Florida Cent. & P. R. Co. v. American Surety 
Co., 99 Fed. 674, 41 C. C. A. 45; United States Fidelity & 
Guaranty Co. v. Williams, 96 Miss. 10, 49 South. 742; Com- 
mercial Bank v. American Bonding Co., 194 Mo. App. 224, 187 
S. W. 99; Rosenplanter v. Provident Sav. Life Assur. Soc., 
96 Fed. 721, 37 C. C. A. 566, 46 L. R. A. 473. 

Rulings made in cases involving contracts which contained 
stipulations for renewals and such provisions as one stating that 
the named amount of insurance was to cover losses occurring 
during the continuance of the bond or any renewal thereof, or 
on stating that the liability of the insurer should not be cumula- 
tive, or one stating that the liability should not be for more than a 
stated sum, whether the loss occurred during the term of the 
policy or bond or a continuance thereof, or other similar pro- 
vision, are not applicable to the facts of the instant case. As 
above indicated, the contract made by the bond with the rider 
attached made no provision for a renewal or extension of the 
liability it imposed and contained no provision similar to those 
just mentioned. The insurer was not acting under any obligation 
imposed upon it by its original contract when, in consideration 
of the payment of a premium of $691.25, $18.75 of which amount 
was the premium for insuring the fidelity of said Campbell in the 
sum of $7,500, it insured the plaintiff for another term beginning 
January 10, 1914, as evidenced by its renewal receipt bearing 
that date and by a new schedule, which was attached to the 
original bond. The period covered by the bond before the rider 
was attached was three-fourths of a year. The period covered 
by the renewal receipt arid the additional schedule was one year. 
The total amount of insurance was the same in both. The 
premium stated for the three-fourths of a year was in amount 
exactly three-fourths of the premium charged for insurance for 
the whole year. From these facts it fairly may be inferred that 
the charge for insurance against losses occurring after Jan- 
uary 10, 1914, was exactly what it would have been if no con- 
tractual relation had existed between the parties prior to that 
date and the insurance against losses occurring after that date 
had been evidenced by an entirely new instrument. Nothing in 
the instruments evidencing the new contract indicated that the 
amount of insurance for which it provided was to be diminished 
or affected in any way as a result of the circumstance that under 
a previously existing contract between the'parties there had been 
in force the same amount of insurance against similar losses oc- 
curring during a former period. The conclusion is that the effect 
of the bond and rider was to insure, to the extent of $7,500, 
Campbell's fidelity during a period ending January 10, 1914, and 
that the contract made by the renewal receipt and the attaching of 
a new schedule to the bond was one for the same, but an addi- 
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tional, amount of insurance against losses occuring during a 
period commencing January 10, 1914. 

[3] It is insisted in behalf of the defendant that the court 
erred in ruling that an item of $1,200 was covered by the bond. 
On the 9th day of November, 1914, Campbell presented for de- 
posit to the credit of his individual account as a depositor a 
$1,200 check drawn by him on another bank, and procured a 
credit on his account of the amount of that check by repre- 
senting that it was good when he knew that it was worthless. At 
the time this was done there were checks of Campbell on the 
defendant outstanding for greatly more than the amount of the 
credit balance shown on his account before the addition of the 
$1,200 item. When the $1,200 check was presented to the bank 
on which it was drawn, it was not paid; the amount then stand- 
ing to the credit of Campbell in that bank being only $5.38. Be 
fore the defendant ascertained the worthlessness of the $1,200 
check, it had paid the outstanding checks drawn by Campbell, 
amounting to $1,117.00. It is not open to question that the de- 
fendant’s payment of such outstanding checks, under the cir- 
cumstances stated, resulted in loss to it caused by the fraud or 
dishonesty of Campbell. The bond insures against losses “sus- 
tained by reason of any act or acts of fraud, dishonesty, forgery, 
embezzlement, wrongful abstraction, or willful misapplication on 
the part of any employee (while in any position in the service of 
the employer and committed directly or through connivance 
with others) named in the schedule hereto attached.” Nothing 
‘ in the terms of the contract confines the losses insured against to 
such as resulted from acts of fraud, dishonesty, etc., committed 
by the employee while in the performance of service for which 
he was employed. The bond was drawn by the defendant, and 
its language is to be construed most strongly against it. The 
language used is broad enough to cover a loss due to the fraud 
or dishonesty of a named employee, though his misconduct was 
in a dealing between him and the employer not connected with 
the rendition of the service for which he was employed. But the 
amount of the loss due to the transaction in question was 
$1,081.25, not $1,200, as there was a balance of $35.75 standing 
to Campbell’s credit when the $1,200 check was deposited. 

[4] It is contended that the plaintiff was deprived-of the right 
to recover for the losses alleged by its failure to comply with the 
requirement as to filing an itemized statement contained in the 
condition stated in the bond: - 

“That notice of any loss covered hereunder shall be sent by 
telegraph and by registered letter, both addressed to the company 
at its home office, Baltimore, Maryland, within ten days after the 
discovery of such loss; that an itemized statement of such loss 
shall be filed with the company by the employer within ninety 
days after the date of said notice of loss; and, if required by 
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the company, the employer shall produce for investigation all 
books, vouchers and evidence in the employer’s possession.” 


The bond insured against losses ‘‘on money, securities or other 
personal property.” The quoted provision requiring an itemized 
statement contemplates an enumeration of the things claimed to 
have been lost. Where money is the only thing claimed to have 
been lost, it is not to be supposed that it was contemplated that 
the insured would be required to describe the money lost, or to 
state exactly when or how the act or acts of fraud, dishonesty, 
forgery, embezzlement, wrongful abstraction or ‘willful mis- 
application on the part of the employee were committed. Within 
the time prescribed the plaintiff furnished to the defendant a 
detailed account of the loss resulting from the above-mentioned 
$1,200 check transaction, and also a statement showing the total 
amount of money claimed to have been lost in consequence of 
Campbell’s fraud and dishonesty, and setting out the exact 
amount claimed to have been lost during each year covered by 
the contract sued on. The language of a provision requiring a 
statement by the insured to the insurer of the loss or losses 
claimed to have been sustained would have to be very explicit to 
warrant a conclusion that such requirement is not complied with, 
unless the statement discloses more than is necessary to be alleged 
and proved in a suit on the contract to recover for losses claimed 
to have been sustained, or in a prosecution of the employee for 
the criminal offense which his alleged misconduct involved. The 
evidence showed that the books kept by the plaintiff and re- 
maining in its possession enabled it to ascertain the amount of 
such losses, and indicated that its inability to ascertain and state 
how the losses, other than those resulting from Campbell getting 
credit for the amount of the $1,200 check, were brought about, 
was due to Campbell’s successful concealment of his defalcations 
and of the method of their accomplishment. During the entire 
period covered by the contracts sued on Campbell acted in the 
capacity of individual bookkeeper. He was in charge of books 
showing the accounts of depositors with the plaintiff bank. These 
accounts were kept in loose-leaf ledgers. Leaves showing a 
number of such accounts were missing when the plaintiff’s books 
were examined after the discovery of Campbell’s defalcation. 
There was evidence to prove that shortly before that discovery 
Campbell at night took from the bank’s storage room a large 
mass of papers. It was to be inferred that the papers so taken 
included those showing false entries the making and concealment 
of which enabled him to defraud his employer. The provision 
in the quoted stipulation that, “if required by the company, the 
employer shall produce for investigation all books, vouchers, and 
evidence in the employer’s possession,” evidences the absence 
of an intention to require the insured to state anything which, 
due to no fault of his, it is impossible for him to ascertain. The 
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conclusion is that the evidence adduced sufficiently showed that, 
within the time prescribed, the plaintiff furnished such itemized 
statement of the loss claimed to have been sustained as was called 
for by the contract. 

The court erred in ruling that the rider had the effect of 
adding $7,500 to the amount of loss caused by Campbell which 
was insured against, and in including in the amount for which 
a verdict was directed the sum of $1,200, instead of $1,081.25, as 
the loss occasioned by the above-mentioned $1,200 item. The 
result was that the principal amount awarded by the verdict and 
judgment was $7,013.32 more than the evidence warranted. 

Because of the errors mentioned, the judgment is reversed, 
with direction that a new trial be granted unless the defendant in 
error shall, within 30 days after the filing in the District Court of 
the mandate of this court, enter a remittitur of $7,013.32 of the 
principal amount for which the judgment was rendered. 


FOSTER, District Judge, concurs in the reversal of the judg- 
ment, but is of the opinion that the instruments sued on did not 
make the plaintiff in error liable for more than $7,500. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


SrxtH Circuit. 


UNITED STATES 
v. 


UNITED STATES FIDELITY & GUARANTY CO. (No. 3031.)* 


4. INSURANCE—GENERAL RULE—SUBROGATION. 


It is a general rule, applicable to insurance and indemnity contracts of 
all kinds, that the insurer, on paying to the assured the amount of 
the loss, is subrogated in a corresponding amount to the assured’s 
right of action against any other person responsible for the doss. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
5. INSURANCE—THEFT BY POSTAL EMPLOYEES—SUBROGA- 
TION. 


Where a clerk in a post office stole registered packages of bank notes, and 
the United States paid $50 on account of the theft of each package, 
an insurer of safe transmission of the notes, having indemnified the 
sender, the United States had the right to protect the insurer, by way 
of subrogation, in recognition of the same moral obligation, and the 
same principles of public policy, as in the case of the patron itself. 


(For other cases, see Insurance, Dec. Dig § 606[5].) 
* Decision rendered, Jan. 8, 1918. 247 Fed. Rep. 16. 
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In Error to the District Court of the United States for the Western 
District of Kentucky; Walter Evans, Judge. 

Action by the United States against the United States Fidelity & 
Guaranty Company. Theré was a judgment in part for the United 
States, and the United States brings error. Reversed and remanded, with 
directions. 


Perry B. Miller, U. S. Atty., and S. M. Russell, Asst. U. S. Atty., 
both of Louisville, Ky. 

Keith L. Bullitt, of Louisville, Ky., for Defendant in Error. 

Sidney Chubb, of New York City, and John C. Doolan, Attilla Cox, 
Jr., and Edmund F. Trabue, all of Louisville, Ky., for Interveners. 


Before Knappen and Denison, C. JJ., and Killits, D. J. 


KNAPPEN, Circuit Junge. A clerk employed in the United 
States postoffice, at Henderson, Ky., stole from the mails three 
registered packages, each containing unsigned national bank 
notes printed by the United States Treasury Department for thé 
Henderson National Bank, of Henderson, Ky., and by the de- 
partment delivered to the Riggs National Bank, of Washington, 
D. C., as the agent of the Henderson National Bank, and by the 
Riggs Bank mailed to its principal. Notes of the face value of 
more than $4,000 were never recovered, more than $3,000 thereof 
having been put into circulation by the thief and his accomplices. 
Pursuant to the post office regulations, the United States paid 
on account of the loss, $150, viz., $50 for each package stolen. 
The Marine Insurance Company, Limited, had indemnified the 
Riggs Bank against loss in connection with the mailing of the 
packages, and accordingly paid to that bank the entire amount 
of the loss, presumably less the $150 paid by the government. 
The United States Fidelity & Guaranty Company had given the 
United States a bond in the penalty of $1,000, conditioned for the 
faithful performance by the clerk of his official duties, including 
the delivery of all matter coming into his hands by virtue of his 
position in the postoffice. The United States brought suit in the 
court below for the recovery of the penalty of the bond. The 
Fidelity Company admitted its liability for the $150 paid by 
the United States, but denied further liability. Judgment was 
rendered in favor of the United States for the full penalty of 
the bond, with interest and costs, with award of execution for the 
collection of the judgment in full, but with proviso that the claim 
of the United States should be discharged by the payment by 
defendant, into the registry of the court, of the full amount of 
the judgment, interests and costs, and by the withdrawal there- 
from by the United States of the sum of $150, with interest 
and costs, but that the remainder should be held in the court’s 
registry subject to its further order and to any lawful claims 
that might be established thereto, by interpleader, on the part of 
any one claiming an interest in such remainder, especially the 
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National Bank of Henderson, the Riggs National Bank, and the 
Marine Insurance Company, Limited. 

The United States presents error, complaining of so much of 
the judgment as provides for the retention of the remainder 
thereof above the $150, interest, and costs, directed to be paid 
directly to the United States. The Fidelity Company has taken 
no steps to review the judgment. Since the government sued out 
this writ of error, the two banks and the Marine Insurance Com- 
pany, Limited, have filed petition of intervention in the court 
below, praying that they be adjudged entitled to the fund re- 
maining in the court (the banks’ claims being presented on be- 
half of their indemnitor, the Marine Insurance Company, 
Limited) and for execution against the Fidelity Company. 

It was rightly conceded, in argument, that the stolen notes were 
subject to redemption, and so were property of value, notwith- 
standing they were put in circulation without the signatures, or 
upon the forged signatures, of the bank’s officers. Act July 28, 
1892, c. 317, 27 Stat. 322, U. S. Comp. Stat. 1916, § 9755; 
Wiggains v. U. S. (C. C. A. 8) 214 Fed. 970, 131 C. C. A 266. 

[1] It is well settled that, while the United States was not, 
in the first instance, liable on account of the theft, to either the 
Riggs Bank or the Henderson Bank, as patrons of the post office 
establishment, for more than the $150 it has actually paid, its 
right of recovery upon a bond of the character of the one here 
in suit is not limited to the amount the government has paid to 
such patrons, but extends to the full penalty of the bond, limited 
only by the amount of the actual injury suffered, not merely by 
the government itself, but by its patrons, and that the government 
holds the amount recovered, above the amount it has so paid, 
upon a trust for the benefit of its injured patron. This right of 
recovery is rested, not only on the legal right of an ordinary 
bailee for hire to recover the full value of the subject of the 
bailment from one who has wrongfully converted it, but upon 
the right of the United States, as parens patrize, and upon princi- 
ples of public policy, in the performance of its moral duty to pro- 
tect the patrons of its post office establishment against theft by 
its unfaithful employees. National Surety Co. v. United States 
(C. C. A. 6) 129 Fed. 70, 74, 63 C. C. A. 512; United States v. 
American Surety Co, (C. C. A. 4) 163 Fed. 228, 232, 233, 89 
C. C. A. 658; Gibson v, United Stafes (C. C. A. 1) 208 Fed. 534, 
537, 538, 125 C. C. A. 536; U. S. Fidelity, etc., Co. v. United 
States (C. C. A. 8) 229 Fed. 397, 143 C. C. A. 517; 23 Op. Atty. 
Gen. 476. 

[2] The District Judge, however, while recognizing that the 
bond was given for the benefit of the private patrons of the 
post office establishment, as well as of the government, and that 
the latter would hold whatever balance it received above its own 
immediate money loss as trustee for its patrons, yet expressed. 
himself as knowing of “no definite proceeding by which that 
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trust can be enforced by the beneficiaries,” and as being, accord- 
ingly, of opinion that the claim of the United States should be 
discharged by the payment of the actual damage it has sustained, 
viz., the $150, with interest and costs, and opportunity be given 
the Henderson Bank and its sulrogees to intervene in the instant 
suit for their protection. 

We are unable to agree with this view which we think opposed 
to well-considered authority. United States v. American Surety 
Co., 163 Fed. 233, 89 C. C. A. 658, in our opinion, lends no 
support to the view that the recovery for the full penalty of the 
bond must be discharged upon the payment of the actual damage 
sustained by the government. The language there used is “upon 
the payment of such special damages as may have been proven 
to exist.” This we think refers to the specific losses not definitely 
proven on the trial of the action upon the bond, in spite of which 
failure of proof, judgment in form for the penalty of the bond 
was sustained. 

Revised Statutes, § 4058 (U. S. Comp. St. 1916, § 7607), 
provides that, whenever the Postmaster General is “satisfied that 
money or property stolen from the mail, or the proceeds thereof, 
has been received at the department, he may, upon satisfactory 
evidence as to the owner, deliver the same to him”; and section 
143 of the Postal Laws and Regulations 1913, based upon section 
4058 of the Revised Statutes, and in force when the proceedings 
below were had, requires the immediate forwarding to the chief 
inspector not only of all moneys received from mail robbers or 
other offenders against the postal laws, but also “moneys re- 
covered by suit, or otherwise, on account of moneys taken from 
the mail or losses therein,” and for the daily deposit of such 
moneys with the Superintendent Division of Finance, office of 
the Third Assistant Postmaster General, and that the “chief in- 
spector shall determine, upon satisfactory evidence, the proper 
persons or owners to whom the moneys shall be restored,” and 
requires the Superintendent Division of Finance above mentioned 
to make payments in accordance with the schedules furnished 
and approved by such chief inspector under the authorization of 
the Postmaster General. 

This remedy, in our opinion, clearly applies to the situation 
before us. Such has been the construction put upon the statute 
not only by the courts, but contemporaneously by the officers of 
the government. Gibson v. United States, 208 Fed. at page 538, 
125 C. C. A. 536. Such we infer to have been the decision of 
the Court of Appeals of the Fifth circuit, as indicated by its 
memorandum opinion in American Surety Co. v. United States, 
133 Fed. 1019, 66 C. C. A. 679. See, also, Laws v. Burt, 129 
Mass. 202; 10 Decisions of the Comptroller of the Treasury 
(1904) 872, 876, which involved the disposition of the moneys 
which were the subject of the recovery in National Surety Co, 
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v. United States, supra. In Laws v. Burt, supra, the court re- 
fused to entertain a bill in equity, brought against a postmaster 
by one who had stolen money from the mails, to enforce a trust 
deed given by the plaintiff which conveyed to defendant the pro- 
ceeds of such money in trust to pay claims arising out of the 
theft and return the balance to the plaintiff, Mr. Justice Morton, 
saying (129 Mass. 204) : 

“We are of opinion that the statute applies to this case; and 
that, when the property named in the plaintiff’s deed was trans- 
ferred to and came to the possession of the defendant Burt, the 
jurisdiction of the Postmaster General attached. It became the 
duty of the defendant to pay it over to, or to hold it subject to, 
the order of the Postmaster General. The defendant * * * 
has no right to determine who is entitled to the property, nor 
can this court determine that fact, which is within the exclusive 
jurisdiction of the Postmaster General.” 

[3] The court below, as a court of law, has no power to en- 
tertain a proceeding for interpleader. McKemy v. Supreme 
Lodge A. O. U. W. (C. C. A. 6) 180 Fed. 961, 965, 966, 104 
C. C. A. 117 Whether, under the 1915 amendment to the Judicial 
Code (Act March 3, 1915, c. 90, 38 Stat. 956, U. S. Comp. St. 
1916, §§ 125la and 1251b), the interpleader proceeding contem- 
plated by the judgment could, in the absence of the federal statute 
in question, be by suitable amendment of pleadings converted 
into an equity heading, we need not decide, for we think the 
statute provides a definite proceeding for the purpose. 

The question presented to us is simply whether the statute, 
which in express terms provides for administrative action through 
the department, should be superseded by the intervention of the 
court. On the face of things, there seems no basis for such 
departure. No satisfactory authority is cited in support of it. 
In view of the statute, of the government’s uniform attitude with 
reference to its enforcement, and its specific attitude in this case 
here, it must be conclusively assumed that the department will 
fully recognize its duty to make proper disbursement. We en- 
tirely concur with the view expressed by Attorney General Knox 
(in 23 Op. Atty. Gen., supra, at page 484) that: 

“The government is morally bound to recover from a dishonest 
official the entire amount of his embezzlement, and, of course, 
is equally bound in conscience, as the statutes recognize, to return 
to the owner of the registered letter the entire amount thus re- 
covered from its dishonest employee or from his surety.” 

The government was thus entitled to collect and disburse the 
entire amount of the judgment against defendant, unless, as the 
latter contends, the principles, rules, and decisions which we have 
cited fail of application, from the fact that the banks have been 
reimbursed by the Surety Company and so have no direct, per- 
sonal interest in the recovery. 
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[4,5] It is the general rule, applicable to insurance and in- 
demnity contracts of all kinds, that the insurer, on paying to the 
assured the amount of the loss on the property insured, is sub- 
rogated in a corresponding amount to the assured’s right of ac- 
tion against any other person responsible for the loss. Travelers’ 
Ins, Co. v. Gt. Lakes Engineering Wks. Co. (C. C. A. 6) 184 
Fed. 426, 429, et seq., 107 C. C. A. 20, 36 L. R. A. (N. S.) 60; 
Turk v. Ill. Cent. R. Co. (C. C. A. 6) 218 Fed. 315, 134 C. C. A. 
111; U. S. Fed., ete,, Co. v.Union Bk. & Tr. Co. (C. C. A. 6) 
228 Fed. 448, C. C. A. 30. 


It is urged, however, that the Marine Insurance Company is 
not legally entitled to recover as subrogée from the United States, 
for the asserted reason that the doctrine of the moral obligation 
of the government (which counsel terms a legal fiction) to pro- 
tect its patrons from loss should not be indulged in when the 
patron itself has suffered no loss. 


We are not impressed by these contentions. Indeed, if they 
are good, the judgment for the penalty of the bond, which de- 
fendant is not seeking to review, would be bad, for in such case 
there could be no damage beyond what the government has paid 
under the registered mail regulations. But surely the United 
States has the right to extend to the surety of its patron a 
recognition of the same moral obligation and the same principles 
of public policy which sustain a right of recovery in favor of the 
patron itself; we know of no equitable principle thereby violated. 
Indeed, if the now asserted right of subrogation is not of legal 
quality, but is based on merely moral considerations, the juris- 
diction of a court of law or even of a court of equity is scarcely 
apparent; and this consideration emphasizes the propriety of 
submitting to the statutory tribunal provided by the government 
the settlement of the questions of moral obligation and public 
policy now raised, 

[6] Defendant urges, however (and this seems to be its real 
reason for seeking to sustain the provision for interpleader), 
that it has the same right to be subrogated to the bank’s rights 
against the Marine Insurance Company as the latter has to be 
subrogated to the rights of the bank against the Fidelity Com- 
pany. On the other hand, the Marine Insurance Company, which 
is represented here by counsel, insists that the liability of the 
defendant as surety on the postmaster’s bond is primary, and that 
the liability of the Marine Insurance Company to the banks is 
secondary, or inferior to the liability of the postmaster’s surety ; 
and this contention furnishes the substantial issues now in the 
case. If, however, we are right in the view that the statute pro- 
vides, under the circumstances presented here, the primarily ex- 
clusive forum for the determination of claims to the fund i- 
covered, and that the court below thus had no jurisdiction to 
make the order of interpleader, it necessarily follows that this 
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court has no jurisdiction to determine questions of priority be- 
tween the respective indemnitors. 

It results from these views that the judgment of the district 
court was correct so far as it adjudged defendant liable for the 
amount of the penalty of the bond, with interests and costs, but 
was erroneous in providing for a release of plaintiff’s interest 
upon receiving the $150 it had paid, plus interest and costs, and 
in providing for an interpleader in the court below for deterinin- 
ing conflicting claims to the remainder. 

The judgment of the District Court is accordingly reversed, 
and the record remanded to the court, with directions to enter 
an unconditional judgment in favor of the plaintiffs, and against 
defendant, in the sum of $1,000, plus interest and costs. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


GARNER 
v. 


‘NEW JERSEY FIDELITY & PLATE GLASS INS. CO. (No. 12518.)* 


1. INSURANCE—BURGLARY INSURANCE—PROOF OF LOSS— 
SUFFICIENCY. 


The question whether loss was sustained by burglary, theft, or larceny 
held a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. INSURANCE—BURGLARY INSURANCE—PROOF OF LOSS— 
CIRCUMSTANTIAL EVIDENCE. 


A provision in a policy, requiring insured to “produce direct and affirma- 
tive evidence that loss of articles for which claim is made was due 
to commission of a burglary, theft, or larceny, the disappearance: of 
said articles not to be deemegl such evidence,” does not preclude re- 
covery, though the evidence of loss is circumstantial; such provision 
simply requiring stronger evidence, whether direct or circumstantial, 
than the mere fact of disappearance of articles. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—BURGLARY POLICY — CONSTRUCTION — “DI- 
RECT EVIDENCE.” 


While according to the strict technical definition “direct evidence” means 
evidence which in the first instance applies directly to the factum pro- 
bandum, or which immediately points to a question at issue, or is 
evidence of the precise fact in issue and on trial by witnesses who 
can testify that they saw the acts done or heard the words spoken 
which constituted the precise fact to be proved, the term need not be 


*Decision rendered, Jan. 28. 1918. 200 S. W. Rep. 448. 
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given its strict technical meaning when used in a policy for burglary 
insurance (citing Words and Phrases, Direct Evidence). 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—RURGLARY POLICY—CONSTRUCTION. 


The meaning of a clause in a burglary policy requiring direct and affirma- 
tive evidence of loss is to be determined by the intention of the 
parties as expressed in the policy, considering the subject-matter, 
character, and purpose of the contract. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Appeal from Circuit Court, Jackson County; Clarence A. Burney, 
Judge. 
“Not to be officially published.” . 

Action by Trigg Garner against the New Jersey Fidelity & Plate 
Glass Insurance Company. Judgment for plaintiff, and defendant appeals, 
Affirmed. 


Yates & Goble, of Kansas City, for Appellant. 
Robinson & Goodrich and James M. Johnson, all of Kansas City, for 
Respondent. 


TRIMBLE, J. This action is on a policy of burglary insur- 
ance wherein defendant insured plaintiff “against direct loss by 
burglary, theft, or larceny” of certain personal property, includ- 
ing jewelry and precious stones, while contained in plaintiff’s 
residence. A clause in the policy required insured to “produce 
direct and affirmative evidence that the loss of the articles for 
which claim is made was due to the commission of a burglary, 
theft, or larceny; the disappearance of said articles not to be 
deemed such evidence.” The defense raised is based upon this 
provision, the contention being that, under it, plaintiff could not 
prove by circumstantial evidence that the loss was caused by 
burglary, theft or larceny. A further contention seems to be 
made, or at least is impliedly raised, that even if the loss can be 
proved by circumstantial evidence, the same was not sufficient 
to establish the loss by burglary, theft, or larceny. This can 
only be interpreted to mean that the evidence -in this civil case 
must be of such a character as to establish the burglary, theft, 
or larceny beyond a reasonable doubt as in a criminal case in the 
prosecution of the alleged perpetrator of the crime. Aside from 
these matters, defendant’s answer admits all the constitutive facts 
of the alleged cause of action, and no other matters or issues 
were raised in opposition thereto. 

The household at plaintiff’s residence consisted of himself and 
wife and two servants, one a white maid and the other a negro 
man, who, in addition to his other duties, acted as the family 
chauffeur. The jewelry in question, consisting of precious stones 
of considerable value, were kept in a safety deposit box, but as 
plaintiff's wife had decided to visit relatives living at a distance, 
she and her husband, on the day preceding her intended de- 
parture, went to the safety deposit vault and selected those Mrs. 
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Garner would take with her. The jewelry was placed in a 
chamois bag, which in turn was placed in the wife’s hand bag 
and taken home, and the chamois bag containing the jewelry was 
by her placed on a shelf, in the closet of her bedroom on the 
second floor, and covered with some folded garments. This was 
in the forenoon. In the afternoon, the wife went to a social 
function, and did not return until about 6 o’clock. While she 
was away the two servants were at the home at work until about 
3:30 p. m. when the man was called by telephone to bring the 
automobile down town and take plaintiff home. After the 
chauffeur left the house, the maid also left, going to a grocery 
store to make some purchases. She was not at home when 
plaintiff and the chauffeur arrived, shortly after 5 o’clock. 


When plaintiff and the chauffeur drove upon the premises 
they observed a strange man coming out on the driveway, who 
appeared to be surprised and somewhat disconcerted at seeing 
them, and who, looking at them attentively, walked rapidly away. 
A witness, who was on the premises near by, testified that the 
strange man had come upon the premises that afternoon, and had 
gone first to the garage door, then to the basement of the house, 
and then to the kitchen door, through which he entered into the 
house. After remaining inside for half an hour he reappeared 
at the same door and left the premises by the driveway. Plain- 
tiff and the chauffeur found the kitchen door unlocked. 


The loss of the jewels was not discovered until about 9:30 
that night. Plaintiff and his wife had retired, but, on remem- | 
bering the jewels, the wife went to the closet and found the 
chamois bag and hand bag were there, but the jewels were gone. 
The closet was disarranged and “mussed up,” showing that some 
one had made a hurried search through it. 


[1] Unless the two contentions made by defendant as herein- 
above stated are valid and tenable, the foregoing facts are amply 
sufficient to justify the submission to the jury of the question of 
whether the loss was sustained by burglary, theft, or larceny. 
Hornbeck v. Southwestern Ins. Co., 195 S. W. 1054; Kansas 
City, etc., Auto Co. v. Old Colony Ins. Co., 187 Mo. App. 514, 
174 S. W. 153; Colley v. National Live Stock Ins. Co., 185 Mo. 
App. 616, 171 S. W. 663; Stich v. Fidelity, etc., Co., 159 N. Y. 
Supp. 712. 

[2] It is well established that in civil cases involving charges 
of crime the rights of the parties are to be determined by the 
triers of fact according to the preponderance of the evidence, 
and not by the rule in criminal cases, which requires evidence 
establishing the guilt of the accused beyond a reasonable doubt. 
Edwards v. Knapp, 97 Mo: 432, 439, 10 S. W. 54; State ex rel. 
Ellison, 268 Mo. 239, 187 S. W. 23; Rice v. Detroit, etc., Ins. 
Co., 176 S. W. 1113; Smith yv. Burrus, 106 Mo. 94, 101, 16 S. W. 
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881, 13 L. R. A. 59, 27 Am. St. Rep. 329; Rothschild v. Amer- 
ican Central Ins. Co., 62 Mo. 356. 

[3] As to defendant’s other claim, namely, that under the 
above-quoted clause of the policy, the burglary, theft, or larceny 
cannot be proved by curcumstantial evidence, it will be observed 
that, after stating the condition therein expressed, the clause 
goes on to provide that the mere disappearance of the insured 
articles shall not be deemed to be evidence that the loss was due 
to a burglary, theft, or larceny, or, in other words, that the cir- 
cumstance of disappearance shall not be taken as prima facie evi- 
dence of theft. Of course the disappearance would be estab- 
lished by direct testimony, but, as to the theft or larceny, dis- 
appearance would be only a circumstance from which the crime 
might be deduced. That is, as to the theft or larceny, the disap- 
pearance would be circumstantial evidence. If then, as defendant 
claims, the policy means that no circumstantial evidence will be 
allowed to prove loss by burglary or theft, why go further and 
say that the circumstantial evidence of disappearance shall not 
be deemed to be the evidence required? It would seem that, 
taking the entire clause into consideration, its intention was not 
to forbid proof by circumstantial evidence, but to require that 
the proof of loss, by burglary, theft, or larceny, should consist 
of stronger evidence, whether direct or circumstantial, than the 
mere fact of disappearance. 

[4, 5] According to the strict, technical definition of “direct 
evidence,” that the term means evidence which in the first in- 
stance applies directly to the factum probandum, or which im 
mediately points to the question at issue, or is evidence of the 
precise fact in issue and on trial, by witnesses who can testify 
that they saw the acts done or heard the words spoken which 
constitute the precise fact to be proved. 3 Words and Phrases, 
2072. But, obviously, it cannot be successfuly maintained that 
the term “direct evidence” must begiven its strict and severely 
technical meaning, when used in a policy of burglary insurance. 
If so, then the policy that it insures against only such burglaries, 
thefts, or larcenies as can be established by the evidence of eye- 
witnesses. But, of course, only one out of a thousand or more 
could be established in that manner, and then only by virtue of 
some lucky or fortunate accident. The policy would therefore 
afford the insured protection only in the rarest and most ex- 
ceptional circumstances. In the construction of the above-quoted 
policy clause the question is to be determined by the intention of 
the parties as expressed in the policy, considering the subject- 
matter, character, and purposes of the contract. As observed by 
Chancellor Kent in Jackson v. Myers, 3 Johns. (N. Y.) 388, loc. 
cit. 394 (3 Am. Dec, 504.) : 


“The intent, when apparent and -not repugnant to any rule of 
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law, will control technical terms, for the intent and not the words 
is the essence of every agreement.” 


To give the policy the construction attempted to be placed 
upon it by defendant would be to impute an intention to the 
parties which would render the policy a joke and the taking out 
of the insurance an absurdity. The same clause in a policy was 
construed against the insurer and in favor of the insured in 
Miller v. Massachusetts Bonding Co., 247 Pa. 182, 93 Atl. 320, 
L. R. A. 1915D, 615. The word “direct,” as applied to the loss, 
means the proximate rather than the remote loss. Insurance 
Company of North America v. Leader, 121 Ga. 260, 48 S. E: 972. 
And, as applied to the evidence, the terms “direct and affirmative” 
do not mean that the evidence of loss by burglary, theft, or lar- 
ceny may not be established by circumstantial evidence, but that 
the matters sought to be established as the foundation of the 
ultimate fact to be proved must be established by direct and 
positive testimony, and such matters must point directly, and nog 
indirectly, to the ultimate fact of burglary, theft, or larceny. 
Jenkins v. Kawkeye, etc., Ass’n, 147 Iowa, 113, 119, 124 N. W. 
199, 30 L. R. A. (N, S.) 1181. In the case at bar, the estab- 
lishment of the issue as to the burglary, theft, or larceny rests 
upon circumstantial evidence. But the evidence, as to the facts 
relied upon as circumstances to prove that issue, was all direct 
and affirmative, and each witness testified only to that which he 
or she saw. Under the circumstances, we are unable to place the 
construction which defendant demands should be placed upon 
the condition of the policy in question. 

[6] There was neither suggestion nor intimation, nor evi- 
dence tending in the remotest degree to raise even an inference, 
that the alleged matter which defendant says was omitted by 
plaintiff from his instruction submitting his case was within the 
issues or had any bearing upon the cause of action. It in no 
way was involved therein, and was not made a part of the de- 
fense. There was no evidence whatever to support the con- 
jecture or guess now suggested by defendant, but which it dis- 
claims any intention of asserting or claiming to exist as a fact, 
and hence there could be no possible error in failing to include 
such mere conjectural matter in the instruction. 

Nor was there any issue raised as to negligence on the part of 
plaintiff and his wife in the care of the jewels. Such issue is 
therefore not in the case. Hornbeck v. Southwestern, etc., Ins. 
Co., 195 S. W. 1054; Quesatham v. Modern Woodmen of 
America, 148 Mo. App. 33, 127 S. W. 651; Hawkins v. Mis- 
souri Pacific R. Co., 182 Mo. App. 323, 335, 336, 170 S. W. 459. 

The judgment is affirmed. All concur. 


Vol. LI—32. 
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HEBOJOFF v. GLOBE INDEMNITY CO or New York. 
(Civ. 1918.)* 


(District Court of Appeal, Second District, California.) 


1. INSURANCE—INDEMNITY INSURANCE—DAMAGES IN- 
CURRED OR PAID—“PAYMENT’—*“PAID IN MONEY.” 


Under a policy insuring against loss by reason of accident to employees, 
and providing that no action shall lie except for reimbursement for 
the amount of a loss actually sustained and paid in satisfaction of a 
judgment duly recovered, the giving of a promissory note in discharge 
of a judgment against the insured is a “payment” of the debt when 
made in good faith and for that purpose; but where the provision 
is that no action will lie except for a loss actually sustained and 
paid in money,” the giving of a promissory note does not satisfy the 
terms of the policy, and the insurer does not thereupon become liable. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Payment. ) 


2. INSURANCE—GUARANTY AND INDEMNITY INSURANCE— 
DAMAGES INCURRED OR PAID. 

An insurer against loss by reason of accidents ta employees may, by a 
condition of its contract, against liability except for a loss paid in 
money in satisfaction of a judgment, protect itself against the diffi- 
culties which might attend the defense of an action in case payment 
was permitted to be made in property, the actual value of which 
would thus be in issue. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, Los Angeles County; Frederick W. 
Houser, Judge. 

Action by Knjaz Hebojoff against the Globe Indemnity Company of 
New York. From a judgment for plaintiff, defendant appeals. Reversed. 


J. Karl Lobdell, of Los Angeles (Gurney E, Newlin, of Los Angeles, 
of counsel), for Appellant. 

I. Henry Harris (Charles A. Bank, of Los Angeles, of counsel), for 
Respondent. 


* Decision rendered, Nov. 22, 1917. Rehearing denied by Supreme 
Court, Jan. 21, 1918. 169 Pac. Rep. 1048. 
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CHEROKEE BRICK CO. v. OCEAN ACCIDENT & GUAR- 
ANTY CORP., Limirep. (No. 8312.)* 


(Court of Appeals of Georgia. Division No. 1.) 


INSURANCE — CASUALTY INSURANCE— CONSTRUCTION OF 
WARRANTY—FORFEITURE—USE OF EXPLOSIVE. 

This was a suit based on an insurance policy issued to indemnify the 
assured against loss resulting from accidents to its employees, sus- 


— rendered, Jan, 30, 1918. 94 S. E. Rep. 1032 Syllabus by the 
ourt. 
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tained while engaged in work usual to the manufacturing of brick 
and other operations also written into the policy as being incident 
thereto, including the digging of clay, in which policy, after the 
printed words, “No explosives are used except as follows,” appear 
the typrewritten words, “No exceptions.” The petition alleged that 
the accident to the employee “occurred while he was in the act of 
discharging a gun charged with powder, known as a muzzle-loaded 
gun, into the fire box of one of the brick kilns at the plant of peti- 
tioner, for the purpose of blowing out the soot which had accumulated 
in said kiln; that the use of a gun charged with powder as aforesaid 
is a necessity incident to the conduct of petitioner’s business, and the 
firing of said gun charged with powder as aforesaid was necessary 
to remove the soot which occasionally accumulated in said kilns and 
interfered with the manufacture of said brick”; that “the use of 
powder as aforesaid, or some explosive, is a necessary and usual 
incident in the manufacture of brick in removing soot from kilns.” 
A general demurrer to the petition was sustained. Held, a contract 
of insurance should be so construed as to avoid forfeiture, if possible, 
and to carry out the true intention of the parties, according to the 
natural and reasonable meaning of the language used, viewed in the 
light of the attendant circumstances. Civil Code 1910, § 2475; Clay 
v. Phoenix Insurance Co., 97 Ga. 44, 25 S. E, 417. It should not be ~ 
construed otherwise than as literally expressed, unless, when so 
viewed, its substantial purpose should so require. Johnson & Sloan 
v. Clarke, 22 Ga. 541. The plaintiff should have been allowed to 
show that such explosive was so used only in such manner and to 
such extent as was a customary, usual, and necessary incident to the 
manufacturing of brick, and that such occasional and necessary 
use must therefore have been in contemplation of the parties at the 
time the warranty relating to the nonuse of explosives was made and 
accepted. Upon such facts being satisfactorily shown, it will not 
be presumed that the insurer accepted the premium and issued the 
policy with full knowledge of its inevitable forfeiture by reason of 
the necessary breach of the warranty contained; but the issuance 
of the policy with such implied knowledge amounted to a waiver of 
the warranty to the extent indicated, and under such circumstances 
the true purpose and intent of. the statement embodied must be 
construed as a warranty that explosives would not be employed in 
the mining and digging of clay, or otherwise in the conduct of the 
business, not known by the insurer as necessarily incident thereto. 
Maril v. Connecticut Fire Ins. Co., 95 Ga. 604, 612, 23 S. E. 463, 30 
L. R. A. 835, 51 Am. St. Rep. 102; Powell v. Commonwealth Ins. 
Co., 3 Ga. App. 436, 60 S. E. 120; Thompson v. Equity Fire Insurance 
Co., 3 B. R. C. 1, with annotations. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 332%.) 


Error from Superior Court, Bibb County; H. A. Mathews, Judge. 

Action by the Cherokee Brick Company against the Ocean Accident 
& Guaranty Corporation, Limited. Judgment for defendant, and plaintiff 
brings error. Reversed. 


Hatcher & Smith, of Macon, for Plaintiff in Error. 
Harris, Harris & Witman, of Macon, for Defendant in Error. 
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STATE &x rEL. BREWSTER, Arty, Gen., v. TOPEKA NAT. 
LIVE STOCK INS. CO. er at. (BURNS, INTERVENER. ) 
(No. 21209.)* 


(Supreme Court of Kansas.) 


INSURANCE—CONTRACT WITH AGENT—RECOVERY. 


Where one contracts with the state agent of an insurance company to 
render service for the agent, and renders such service under the con- 
tract, the contractor must look to the agent for his compensation. 


(For other cases, see Insurance, Dec. Dig. § 843[3].) 


Appeal from District Court, Shawnee County; A. W. Dana, Judge. 

Ouster proceedings by the State of Kansas, on relation of S. M. 
Brewster, Attorney General, against the Topeka National Live Stock 
Insurance Company, the Central National Mutual Hail Insurance Com- 
pany, and others, and their receiver, in which James Burns intervened. 
Judgment in favor of defendant the Central National Mutual Hail In- 
surance Company and the receiver, and the interverner appeals. Affirmed. 


Z. T. Hazen, of Topeka, for Appellant, 
D. R. Hite, of Topeka, for Appellee. 


* Decision rendered Jan. 12, 1918. 169 Pac. Rep, 1149. Syllabus by the 
Court. 











ELLZEY v. MASSACHUSETTS BONDING & INS. CO.* 
(No. 20888) * 


(Supreme Court of Louisiana.) 


INSURANCE—FIDELITY INSURANCE——“‘PROMISSORY WAR- 
RANTY.” 

A condition agreed to by an indemnitee in an application for fidelity 
insurance, which is material to the contract and has important bear- 
ing upon the risk to be assumed by the indemnitor, made part of 
the policy and warranted as a condition precedent to recovery, is a 
“promissory warranty,” and its nonobservance vitiates the policy. 

(For other cases, see Insurance, Dec, Dig. § 266.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Promissory Warranty.) 


Appeal from the Twenty-fifth Judicial District Court, Parish of 
Tangipahoa; Robert S. B. Ellis, Judge. 


* Decision rendered, Nov. 26, 1917. Rehearing denied, Jan. 28, 1918. 
77 South, Rep. 642.° Syllabus by the Court. 
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Action by S. B. Ellzey against the Massachusetts Bonding & Insurance 
Company, Judgment for plaintiff, and defendant appeals. Judgment set 
aside and reversed, and suit dismissed, 


R. C. & S. Reid, of Amite, for Appellant. 
Bolivar E. Kemp, of Amite, for Appellee. 


POWERS v. WILSON (GEORGIA CASUALTY CO., 
GARNISHEE). (No. 20686.)* 


(Supreme Court of Minnesota.) 


2. INSURANCE--CASUALTY INSURANCE—LIABILIT Y—IN- 
SURED’S FAILURE TO FURNISH SUPERSEDEAS BOND. 


As the policy required the casualty company to defend the action at its 
own expense and contained no provision requiring defendant to fur- 
nish a supersedeas bond in case of appeal and the company accepted 
and used a bond for costs, his failure to furnish a supersedeas bond 
did not release the company from liability. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE — CASUALTY INSURANCE — LIABILITY — CON- 
DITIONAL AGREEMENT OF INSURED. 


The verdict was for $12,500; the policy for $5,000. An appeal was taken 
to this court without giving bond to stay proceedings. Thereafter 
plaintiff entered judgment and issued an execution under which she 
seized all of defendant’s property. Defendant then made an agree- 
ment for settlement conditioned upon the company paying the amount 
of the policy. The company refused to pay and continued the litiga- 
tion to a final conclusion. Held, that making this conditional agree- 
ment did not release the Se as its rights were not affected 
thereby. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from District Court, Ramsey County; Charles C. Haupt, 
Judge. 

Action by Mary Powers against Ole O. Wilson, Georgia Casualty 
Company, garnishee. Judgment for plaintiff against the garnishee, and it 
appeals. Affirmed. 


Denegre & McDermott and Harry S. Stearns, all of St. Paul, for 
Appellant. 
John J. Kirby, of St. Paul, for Respondent. 


*Decision rendered, Feb. 8, 1918. 166 N. W. Rep. 401. Syllabus by the 
Court. 
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GROVER er at. v. ATNA ACCIDENT & LIABILITY CO. 
(No. 12672.)* 


(Kansas City Court of Appeals. Missouri.) 


INSURANCE— VEXATIOUS DELAY — PENALTY — “POLICY OF 
INSURANCE.” 


A supersedeas bond, being one to indemnify defendant in error against 
damages, is not a policy of indemnity or other insurance within 
Rev. St. 1909, § 7068, as amended by Laws 1911, p. 282, providing 
that in action against an insurance company on a policy, if the com- 
pany has vexatiously refused to pay, 10 per cent. damages may be 
awarded. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Policy of Insurance.) 


Appeal from Circuit Court, Livingston County; Arch B. Davis Judge. 

“Not to be officially published.” 

Action by John C. Grover and another against the AZtna Accident 
oa Company. From the judgment rendered, plaintiffs appeal. 
Affirmed. 


L. E. Bates, of Excelsior Springs, and John C. Grover, of Kansas 
City, for Appellants. 
Prince & Harris, of Kansas City for Respondent. 


*Decision rendered, Jan. 28, 1918. 200 S. E. Rep. 441 


REYNOLDS v. UNION STATION BANK OF ST. LOUIS. 
(No. 14678.)* 


(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—INSURANCE COMPANIES—POWERS WHILE 
ORGANIZING, 


An insurance company which, though incorporated, was still in process 
of organization, and had not obtained a license to do an insurance 
business had no power to assume an indebtedness contracted by its 
promoters and person advancing money to the promoter for preliminary 
expenses had no claim against the corporation, though the money was 
used for its preliminary expenses. 


(For other cases, see Insurance, Dec. Dig. § 32.) 


Appeal from St. Louis Circuit Court; William M. Kinsey, Judge. 
Action by Matt G. Reynolds, receiver of the Continental Assurance 
Company of America, a corporation, against the Union Station Bank of 


*Decision rendered, Feb. 5, 1918. 200 S. E. Rep. 711. 
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St. Louis, a corporation. From a judgment for defendant, plaintiff 
appeals. Reversed and remanded. 


John S. Leahy and Chase Morsey both of St. Louis for Appellant. 
John H. Boogher of St. Louis for Respondent. 


T. J. BRUNER CO. v. FIDELITY & CASUALTY CO. or 
New York. (No. 19715.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—BURGLARY INSURANCE—“ENTRY INTO THE 
SAFE.” 


A burglar insurance policy indemnified the assured from loss by the 
stealing of property from a fireproof safe “by any person or persons 
who shall have made entry into the safe or safes by the use of tools 
or exlosives thereupon.” The outer doors had been locked by a 
combination lock, but there was no evidence of the use of tools or 
explosives thereupon. The steel inner doors, which were locked by 
a key lock, had been opened by the use of explosives. Held, that 
“entry into the safe” was made by the use of explosives, and that 
it was not material that the outer doors had not been so opened. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE— BURGLARY INSURANCE—IMPLICATION OF 
INSURED’S EMPLOYEES—EVIDENCE. 


Evidence examined, and held to sustain a finding that no employee or 
servant of the plaintiff was criminally implicated in the burglary. 


(For other cases, ‘see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—BURGLARY INSURANCE—ERRORS IN BOOKS 
OF INSURED—EFFECT. 


Certain minor errors and discrepancies were shown to exist in some of 
the books of the assured. These were called to the attention of 
plaintiff’s manager at the trial and were corrected. Held, that they 
were not of such importance as to justify the forfeiture of the in- 
surance on account of a provision of the policy that there should be 
no liability “unless books and accounts are regularly kept by the 
assured, and the loss can be accurately determined therefrom by the 
company.” 

(For other cases, see Insurance, Dec. Dig. § 335[3],) 


Appeal from District Court, Douglas County; Estelle, Judge. 

Action by T. J. Bruner Company, a corporation, against the Fidelity 
& Casualty Company of New York. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


Morsman, Maxwell & Crossman, of Omaha, for Appellant. 
J. C. Kinsler, of Omaha, for Appellee. 


— rendered, Dec. 1, 1917. 166 N. W. Rep. 242. Syllabus by the 
ourt 
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REED v. AMERICAN BONDING CO. (No. 19757.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—LARCENY—QUESTION FOR JURY. 

Under the contract sued upon, “the mere disappearance of an article” 
is not sufficient evidence of larceny; but, when other circumstances are 
in evidence indicating larceny, it may become a question for the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 665[4], 668[10].) 


2. INSURANCE—COSTS—ATTORNEY’S FEE—STATUTE. 

Our former decisions, that an attorney’s fee may be allowed as costs in 
a judgment upon an insurance policy, although the contract was made 
before the act of 1913 (Laws 1913, c. 234 [Rev. St. 1913, § 3212]}), 
are adhered to. 


(For other cases, see Insurance, Dec. Dig, § 675.) 


Appeal from District Court, Douglas County; Estelle, Judge. 
Action by Abraham L. Reed against the American Bonding Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Stout Rose & Wells, of Omaha, for Appellant. 
Morsman, Maxwell & Crossman, of Omaha, for Appellee. 


“+ Decision rendered, Jan. 21, 1918. 166 N. W. Rep. 196. Syllabus by 
the Court. 





HOFFMAN vs. PRUSSIAN NAT. INS. CO. oF SrTeErtn, 
; GERMANY.* 


(New York Supreme Court, Appellate Division, Second Department.) 


2. INSURANCE— VALUATION OF PROPERTY—EFFECT OF 
VERDICT. 


In an action on a policy covering an automoblie, where insured did not 
stand on the agreed valuation of the car, but treated the evidence as 
proving value under an open policy, and the issue of value was fully 
tried out and submitted to the jury by a fair charge, a general verdict 
for the insurer imports not merely failure to establish the claimed 

value, but may be taken as a finding that a worn-out car was insured 
so much beyond its worth as to amount to affirmative fraud. 

(For other cases, see Insurance, Dec. Dig. 670.) 


Appeal from Trial Term, Kings County. 
Action by Max Hoffman against the Prussian National Insurance 
Company of Stetin, Germany. From a judgment for defendant, and an 


order denying his motion for new trial, plaintiff appeals. Judgment and 
order affirmed. 


*Decision rendered, January 11, 1918. 168 N. Y. Supp. 841 
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Argued before Jenks, P. J., and Thqmas, Mills, Rich, and Putnam, JJ, 


David Goldstein, of New York City for Appellant. 
Joab H. Banton, of New York City, for Respondent. 


MASSACHUSETTS BONDING & INS. CO. v. 
THOMSON.* 


(New York Supreme Court, Appellate Division, First Department.) 


1. INSURANCE — INDEMNITIES -—— CONTRACTS — EXECUTION 
—EVIDENCE. 


In action for premiums, parol evidence of oral contract of insurer to 
charge no premium held insufficient to sustain finding that such con- 
tract had been made. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Trial Term, New York County. 

Action by the Massachusetts Bonding & Insurance Company against 
Fannie M. Thomson, as executrix, of Henry M. Thomson, deceased. 
From a judgment on verdict for defendant, and an order denying motion 
for new trial, plaintiff appeals. Reversed, and new trial granted. 


Argued before Clarke, P. J., and Laughlin, Scott, Page, and 
Shearn. JJ 


Halsey, Kiernan & O’Keeffe, of New York City (John R. Halsey, of 
New York City, of Counsel), for Appellant. 
Charles H. Street of Jamaica, for Respondent. 


*Decision rendered, February 1, 1918. 168 N. Y. Supp. 973 
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JOHN H. WIEMERS, Inc, v. AMERICAN FIDELITY CO.* 
(New York Supreme Court, Appellate Division, First Department.) 


INSURANCE—INDEMNITY—QUESTIONS FOR JURY. 


In action on policy indemnifying master for loss by injury to servants, 
excepting liability for injuries to person employed contrary to law, 
question of age of employee as within or without Labor Law (Consol. 
Laws, c. 31) § 93, prohibiting employment of children under 16, held, 
under evidence, for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Special Term, New York County. 

Action by John H. Wiemers, Inc. against the the American Fidelity 
Company. From an order setting aside a veridct, and directing new trial, 
defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Scott, Page, and 
Shearn, JJ. 


Elkus, Gleason & Proskauer, of New York City (Joseph M, Pros- 
kauer, of New York City, of counsel), for Appellant. 

Maurice B. & Daniel W. Blumenthal, of New York City, (Maurice 
B. Blumenthal of New York City of counsel). for Respondent. 


*Decision rendered, February 1, 1918. 168 N. Y. Supp. 874 
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OKLAHOMA SASH & DOOR CO. v, AMERICAN BOND- 
ING. CO. (No. 5359.)* 


(Supreme Court of Oklahoma.) / 


3. INSURANCE— ACTION ON FIDELITY BOND— PETITION— 
WAIVER. 


A petition alleging that defendant received the premium for a fidelity bond 
and signed it knowing that the principal had not signed, and delivered 
it to plaintiff as a completed instrument, sufficiently alleged defend- 
ant’s waiver of the principal’s signature. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Error from Superior Court, Oklahoma County; E. D. Oldfield, Judge. 
On second petition for rehearing. Denied. 
For former opinion, see 153 P. 1151. 


Shirk & Danner, of Oklahoma City, for Plaintiff in Error. 
Ames, Chambers, Lowe & Richardson. of Oklahoma City, for De- 
fendant in Error. 


* Decision rendered, Feb. 12, 1918. 170 Pac. Rep. 511. Syllabus by the 
Editorial Staff. 


HANSEN v. DODWELL DOCK & WAREHOUSE CO. 
(No. 14341.)* 


(Supreme Court of Washington.) 


5. INSURANCE—WHAT CONSTITUTES. 


The master’s contract to protect the servant absolutely from violence by 
strikers was not void as an insurance contract made without requisite 
formalities. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


Department 1. Appeal from Superior Court, King County; Mitchell 
Gilliam, Judge. 

Action by Nels Hansen against the Dodwell Dock & Warehouse Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Hall & Cosgrove and Huffer & Hayden, all of Seattle, for Appellant. 
Saunders & Nelson, of Seattle, for Respondent. 


* Decision rendered, Jan. 31, 1918. 170 Pac. Rep. 346. 
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STATE ex rEL. NATIONAL, SURETY CO, vs. SUPERIOR 
COURT OF KING COUNTY er at. (No. 14542.)* 


(Supreme Court of Washington.) 


INSURANCE—FOREIGN COMPANIES—ACTIONS—SUMMONS— 
REQUISITES. 

Under Rem. Code 1915, § 6059—13, providing for service of summons on 
insurance commissioner on behalf of foreign insurance companies, 
but provided that in such case no proceedings shall be had within 
forty days after the date of such service upon the commisisoner, the 
summons may, as prescribed by sections 222 and 223, require the com- 
pany to appear and defend within twenty days, on penalty of default, 
the proceedings only being stayed for twenty days more. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Original application for writ of prohibition by the State, on relation 
of the National Surety Company, against the Superior Court of King 
County and another. Alternative writ vacated. 


C. B. White, of Seattle, for Relator. 
Turner & Hartge, of Seattle, for Respondents. 


* Decision rendered, Jan. 18, 1918. 170 Pac. Rep. 120. 
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LIFE. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


SEconpD CIRCUIT. 


ROYAL TRUST CO. er AL. 
uv. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
(No. 144.)* 


1, INSURANCE— INSURANCE COMPANIES — CONSTRUCTION 
OF CHARTER—OWNERSHIP OF SURPLUS. 


The charter of a stock life insurance company provided that holders of 
the stock might, receive dividends thereon not to exceed 7 per cent, 
per annum, and that the earnings and receipts of the company over 
and above the divdends, losses, and expenses should be accumulated; 
also that the business of the company should be conducted on the 
mutual plan; that the officers should cause a balance of the affairs of 
the company to be struck annually, exhibiting its assets and liabilities, 
and also the net surplus, after deducting a sufficient amount to cover 
all outstanding risks and other obligations; and that each policy holder 
should be credited with an equitable share of the said surplus, to be 
applied as therein specified. Held, that such net surplus belonged to 
the policy holders, and that the stockholders had no interest therein 
which entitled them to an injunction restraining the company from 
using it for the purchase of its stock for retirement in carrying 
out a plan for its conversion into a mutual company as authorized 
by a state statute. 


(For other cases, see Insurance, Dec. Dig. § 38.) 


2. INSURANCE—INSURANCE COMPANIES—CONVERSION 
FROM STOCK TO MUTUAL COMPANY—RIGHTS OF STOCK- 
HOLDERS, 

In the case of a life insurance corporation, whose net earnings do not 
belong to its stockholders, but to its policy holders, an owner of 
a majority of the stock does not stand in the same trust relation to 
minority stockholders as in ordinary corporations, and where the 
company is authorized by statute to use such earnings for the pur- 
chase and retirement of its stock and its conversion into a mutual 
company, such majority stockholder has the same right as the 
minority stockholders to negotiate for the sale of stock and to 
obtain the best price possible therefor, in view of his controlling 
interest. 


(For other cases, see Insurance, Dec. Dig. § 34.) 


Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Royal Trust Company, Lucy Adaline Hurd Van 
Horne, Adaline Van Horne, and Richard Benedict Van Horne, as ex- 
ecutors and trustees under the will of Sir William C. Van Horne, against 
the Equitable Life Assurance Society of the United States. From an 
order denying a preliminary injunction, complainants appeal. Affirmed. 


*Decision rendered, November 7, 1917. 247 Fed. Rep. 437. 
Vol. LI—33. 
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Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 


Lord, Day & Lord, of New York City (Henry De Forest Baldwin 
and F. C. Nicodemus, Jr., both of New York City, of counsel), for 
appellants. 

Alexander & Green, of New York City (Charles E. Hughes and 
Allan McCulloh, both of New York City, of counsel), for appellee. 


WARD, Circuit Judge. This is an appeal from an order of 
udge Hough denying a motion for an injunction pendente lite. 
he bill alleges that the complainants are stockholders of the 
Equitable Life Assurance Society of the United States, which 
was incorporated in 1859 as a stock company under a general 
law of the state of New York enacted June 24, 1853, entitled 
“An act to provide for the incorporation of life and health in- 
surance companies and in relation to the agencies of such com- 
panies.” Laws 1853, c. 463. The capital consisted of 1,000 
shares, of $100 each, fully paid and invested in securities de- 
posited as required by law with the comptroller of the state of 
New York. The business authorized to be done was to make 
insurances on lives and to grant, purchase or dispose of annuities. 

Article 3 of the charter reads: 

“The capital of said company shall be one hundred thousand 
dollars in cash, divided into one thousand shares of one hundred 
dollars each, which shall be personal property, transferable only 
on the books of the company, in conformity with its by-laws. The 
holders of the said capital stock may receive a semiannual divi- 
dend on the stock so held by them, not to exceed three and one- 
half per cent of the same; such dividends to be paid at the times 
and in the manner designated by the directors of said company. 
The earnings and receipts of said company, over and above the 
dividends, losses, and expenses, shall be accumulated.” 

Article 6, so far as material, provided: 

“The insurance business of the company shall be conducted 
upon the mutual plan. * * * The officers of the company, 
within sixty days from the expiration of the first five years from 
December 31, 1859, and within the first sixty days of every sub- 
sequent period of five years, shall cause a balance to be struck of 
the affairs of the company, which shall exhibit its assets and 
liabilities, both present and contingent, and also the net surplus, 
after deducting a sufficient amount to cover all outstanding risks, 
and other obligations. Each policy holder shall be credited with 
an equitable share of the said surplus. Such equitable share, 
after being ascertained, shall be applied .to the purchase of an 
additional amount of insurance (payable at death or with the 
policy itself), expressing the reversionary value of such equitable 
share at such interest as the directors may designate, or if any 
policy holder so direct, such equitable share of surplus shall be 
applied to the purchase of an annuity at such rate of interest as 
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the directors shall designate, to be applied in the reduction of his 
or her future premiums.” 


This requirement was subsequently made annual. Under the 
law of New York at the time the Equitable Society was organ- 
ized no purely mutual life insurance company could be incor- 
porated. The law required a paid-up capital of not less than 
$100,000 to be invested in certain specified securities and deposited 
with the state comptroller at Albany. Such companies, however, 
were not prohibited from doing mutual business, that is, the in- 
surance of persons who should be entitled to a ratable proportion 
of the surplus profits of the business, and the society does and 
always has done both participating and nonparticipating business, 
the former being by far the larger. 

Section 95 of chapter 326, Laws of 1906, authorized the con- 
version of stock life insurance corporations into mutual corpora- 
tions, and from that time the mutualization of this Society has 
been desired. July 19, 1917, a committee theretofore appointed 
by the board of directors reported a plan, and about the same 
time sections 16 to 95 of the Insurance Law (Consol. Laws N. Y. 
c. 28) were amended (Laws 1917, c. 301), no doubt in aid of 
the plan proposed by the committee, which was as follows: The 
Society is to purchase T, Coleman Du Pont’s block of stock, con- 
sisting of 564 shares, paying him $5,400 per share for 501 shares 
and $1.500 per share for the remaining 63 shares and $1,500 per 
share for the 436 shares held by others if offered for sale within 
90 days after the consummation of the plan, and a price not ex- 
ceeding that sum if offered thereafter. 

The purchase money for Du Pont’s stock, amounting to some 
$3,000,000, is not to be paid down, but in installments between 
November 1, 1917, and May 1, 1937, out of the interest payable 
semiannually by the Equitable Office Building Corporation on a 
purchase-money mortgage of $20,500,000 executed by the Build- 
ing Corporation on land formerly belonging to the Equitable 
Society, on which it has erected an office building known as the 
Equitable Building. In addition, the Equitable Society is to re- 
lease to the Building Corporation its right under a previous agree- 
ment to 9 per cent of all dividends paid by the Building Corpor- 
ation out of its surplus earnings on its common stock. All stock 
purchased is to be held by trustees, who are to vote the same 
until the whole capital has been acquired, whereupon it shall be 
retired and canceled. 

Section 95 of the Insurance Law as amended permits any 
stock life insurance company to become a mutual company by 
acquiring its capital stock, provided the terms of purchase be 
approved (1) by the board of directors; (2) by a vote of the 
stockholders at a special meeting; (3) by a vote of the policy 
holders in person or by proxy at a special meeting called for the 








478 Insurance Law Journal, Vol. 51." [May, 1918. 


purpose; (4) by the superintendent of insurance. Section 16 
of the Insurance Law as amended provides: 

“* %* * Tf a stock life insurance corporation shall deter- 
mine to become a mutual life insurance corporation, it may, in 
carrying out any plan to that end under the provisions of section 
95 of this chapter, acquire any shares of its own stock by gift, 
bequest or purchase. And until all of such shares are acquired, 
and shares so acquired shall be acquired in trust for the policy 
holders of the corporation as hereinafter provided and shall be 
assigned and transferred on the books of the corporation to three 
trustees and be held by them in trust and be voted by such 
trustees at all corporate meetings at which stockholders have the 
right to vote, until all of the capital stock of such corporation is 
acquired when the entire capital stock shall be retired and can- 
celed and thereupon, unless sooner incorporated as such, the cor- 
poration shall be and become a mutual life insurance corporation 
without capital stock. * * * All dividends and other sums 
received by said trustees on said shares of stock so acquired, 
after paying the necessary expenses of executing said trust, shall 
be immediately repaid to said corporation for the benefit of all 
who are or may become policy holders of said corporation and 
entitled to participate in the profits thereof, and shall be added 
to and become a part of the surplus earned by said corporation 
and be apportionable accordingly as a part of said surplus among 
said policy holders.” Laws N. Y. 1917, c. 301, § 1. 


The plan proposed by the committee was approved by the 
board of directors of the Equitable Society and afterwards by 
the stockholders at a special meeting, and the Society was about 
to call a meeting of the policy holders when the bill was filed. The 
bill charges that the proposed plan is illegal, because it has been 
so far carried through by the vote of a board of directors, elected 
by Du Pont and by a stock vote controlled by him; that the price 
to be paid by the Equitable Society of $5,400 per share for 501 
shares of his holdings is exorbitant and a waste of the company’s 
surplus; that Du Pont by means of his stock control is bringing 
about an illegal discrimination in his own favor and in fraud of 
the minority stockholders; that he had no right to vote his stock ; 
that, if section 95 of the Insurance Law permits these things to 
be done, it is unconstitutional and void. The prayer for relief is 
for an injunction pendente lite prohibiting the defendant, its 
officers, etc., from calling or holding a meeting of the policy 
holders to vote upon the proposed plan and from submitting the 
plan, if approved by the policy holders, to the superintendent of 
insurance for his approval, and that the plan may be adjudged 
illegal and void. 

The defendant objects that the suit is premature, because the 
plan may never be carried out; the policy holders may not vote 
for it, and, if they do, the superintendent of insurance may not 
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approve it. But the injury complained of is not only threatened, 
but the proceeding to accomplish it is actually under way. The 
complainants are not obliged to wait until it is consummated be- 
fore asking for relief. If their contentions are right, equity 
should protect them by injunction: 

The complainants’ case is this: 

First. That the stockholders are the owners of the Society’s 
free surplus—that is, the surplus over and above what shall be 
necessary to cover all outstanding obligations, losses, and ex- 
penses—and are therefore injured by any waste of it, as, for ex- 
ample, by the purchase of Dupont’s stock control at an exorbitant 
price. 

Second. That the proposed mutualization plan has been 
brought about by Du Pont’s control of the board of directors and 
the meeting of stockholders held to consider it. 

Third. That Du Pont had used his stock control to oppress the 
minority stockholders, by getting a higher price for 501 of his 
shares than they can get for theirs. 

Fourth. That if sections 16 to 95 of the Insurance Law, as 
amended, authorize the purchase of Du Pont’s stock on these 
terms and under. these circumstances, they are unconstitutional. 


[1] We are, however, satisfied that the proper construction of 
article 3 of the Society’s charter is that the sole right of the stock- 
holders is to receive semiannual dividends not exceeding 314 
per cent on their stock, and of course the ownership of the 
securities deposited now with the superintendent of insurance at 
Albany, in case the Society were wound up and its debts paid. 
All the earnings over and above those dividends and losses and 
expenses are to be accumulated for the benefit of the policy 
holders, necessarily the participating policy holders. This con- 
struction is confirmed by the provision in article 6 that the in- 
surance business is to be conducted on the mutual plan and that 
every policy holder is to be credited with his equitable share of 
the net surplus. Complainants say that the business meant is 
that of participating policy holders and annuitants only, and does 
not apply to nonparticipating policy holders and annuitants. But 
it is the earnings of the Society’s whole business, from whatever 
source, that are to be accumulated and to be credited, not to the 
stockholders, but to each policy holder, in proportion to his 
equitable share of the net surplus. ‘This equitable share is evi- 
dently so much of the surplus of the annual dividend policies, as 
distinguished from the tontine or deferred payment policies, 
(which receive their full share of the surplus of each class at the 
expiration of its fixed period), as may be prudently divided, with 
a view to the protection of all policies and annuities, and to pro- 
tection against unforeseen losses, expenses, or contingencies. 


Furthermore, the continuous practice of the Society from its 
incorporation down to the present time confirms this construction 








480 Insurance Laww Journal, Vol. 51.  [May, 1918. 


of the charter. The plan submitted at the original meeting of the 
projectors, the annual reports of the Society, its prospectuses 
issued to the public, its answers to official inquiries, all declare 
that it does a wholly mutual business; no part of the earnings, 
except dividends not exceeding 7 per cent on their holdings, going 
to the stockholders. Therefore we think there is nothing in the 
complainants’ claim that they as stockholders are injured in 
connection with the appropriation out of the Society’s surplus to 
purchase Du Pont’s stock, because they have no interest in the 
surplus whatever. If any one has a right to complain on this 
point, it is the participating policy holders and annuitants, 

[2] We come now to the alleged violataion by Du Pont of his 
trust relationship to the minority stockholders, in considering 
which it must be constantly borne in mind that we are dealing 
with a corporation whose stockholders do not own its surplus. 
A different conclusion would be reached in the case of an or- 
dinary stock company. When the Legislature authorized stock 
life insurance companies to acquire their own stock, it must be 
taken to have authorized the usual negotiations between buyer 
and seller for the purchase, not all at one price, nor all at one 
time, but at various times and prices as the stock could be ac- 
quired. A stockholder who controls this Society has the same 
right to negotiate as a minority stockholder has. If the pro- 
posed plan had fixed a lump sum for the purchase of Du Pont’s 
stock, without saying anything about the price to be paid for 
other stock, we do not see that there could have been any com- 
plaint. It is because the plan fixes a much lower price for 
minority stock that the complainants complain. 


But it is common knowledge that stock sufficient to control a 
corporation is worth more than minority stock, and, though Du 
Pont’s stock can never receive more than the very moderate divi- 
dend of 7 per cent, still its power to control the management of 
a company whose assets amount to nearly $600,000,000 confers 
a standing and influence which greatly increases its value. It 
has been the fear that this influence may be improperly used that 
has caused the general and long-standing desire to put the con- 
trol of the Society in the hands of the participating policy holders, 
who really own it. The history of the continued stock control 
shows its value. It was first sold by James Hazen Hyde to 
Thomas F. Ryan for $2,500,000; Ryan sold it to the late J. P. 
Morgan for about $3,000,000; Morgan sold it to Du Pont for 
over $4,000,000; and now Du Pont offers it to the corporation 
for about $2,000,000 less than he paid. Complete mutualization 
can never be carried through without Du Pont’s stock, and it 
would be unreasonable to suppose that it can be acquired on the 
same terms as the minority stock. The inviolable equality of 
stock for which the complainants contend does not require that 
all stock shall be sold at all times at the same price. 
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These conclusions leave sections 16 to 95 of the Insurance Law 
as amended free from all attack in this case on the ground of un- 
constitutionality. 

The general principles of law are not subject of dispute. The 
cases cited by the complainants went off, so far as the purchase 
by a corporation of its own stock is concerned, on the construc- 
tion of particular statutes and particular charters. Nor, in de- 
ciding that the stockholders do not own the surplus, need we con- 
sider just what the relations of the participating policy holders © 
are to the company and to the surplus. What the complainants 
have to show in order to get relief is that they own the free 
surplus. 

In Currier v. Lebanon Slate Co., 56 N. H. 262, the board of 
directors of an insolvent company purchased shares of a sub- 
scriber, who had not paid in full for the purpose of relieving him 
of liability. This was held illegal, and an unfair distribution of 
the company’s assets. 


In Berger v. U. S. Steel Co., 63 N. J. Eq. 809, 53 Atl. 68, an 
offer of the company to purchase its preferred stock with its 5 
per cent, bonds was held to be a fair distribution of assets, be- 
cause it was made to all the preferred stockholders without 
discrimination. This was the case of a stock corporation whose 
assets belonged to the stockholders. 


In Robotham v. Insurance Co., 64 N. J. Eq. 673, 53 ‘Atl. 842, 
under a statutory authority to invest, persons who controlled a 
stock corporation appropriated $8,000,000 out of its surplus to 
get control of a second stock corporation for the purpose of 
perpetuating their control of the first corporation. In a suit by 
a stockholder this was held to be illegal. 

In Greeff v. Equitable Life Assurance Society, 160 N. Y. 19, 
54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659, the holder 
of a tontine policy for $20,000 in this company brought an action 
at law to recover an amount in addition to the share of the surplus 
paid him on the ground that the whole surplus should have been 
awarded. The court held that, as his policy provided the com- 
pany should determine the amount to be distributed, the action 
could not be maintained, in the absence of bad faith, willful 
neglect, or abuse of discretion. 

In Equitable Life Assurance Society v. Brown, 213 U. S. 25, 
29 Sup. Ct. 404, 53 L. Ed. 682, the holder of a participating life 
policy of this company brought a suit in equity, alleging that the 
defendant had wasted, misapplied, and misappropriated the sur- 
plus, and praying for the appointment of a receiver and an 
administration and distribution of the fund by the court. It 
was held that such misappropriation and waste by the previous 
administration of the company were no ground for equitable 
jurisdiction; that the bad faith mentioned in the Greeff Case 
meant, not waste nor misappropriation of the company’s assets 
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by the company’s officers and others, but bad faith in the distribu- 
tion between policy holders of the same class. 

In neither of these cases, nor in any similar case to which we 
have been referred, did the question arise whether the accumu- 
lated profits under this or any similar charter to the stockholders 
or to the praticipating policy holders. 

The complainants urge that we should maintain the status quo 
until final hearing at least by enjoining delivery of schedule B, 
providing for the payment of installments of the purchase price 
of Du Pont’s stock out of the interest due by the Building Cor- 
poration on its mortgage and the delivery of the release, schedule 
C, of the Equitable Society’s right to 9 per cent. of the dividends 
paid by the Building Corporation on its common stock. It 
is said that this course will be of little disadvantage to the de- 
fendant, Which by the eighth article of the agreement of sale 
is subject, in case of delay in delivering schedules B and C, only 
to the payment of interest at 5 per cent. on any installments 
payable to Du Pont before actual delivery; whereas, on the 
other hand, if the plan is presently consummated, they will be 
under great difficulties if they prevail at final hearing. 

The complainants’ contentions are too doubtful to justify us 
in doing this, and the order is therefore affirmed. 


UNITED STATES DISTRICT COURT. 


D. New Jersey. 


PRUDENTIAL INS. CO. OF AMERICA 


v. 
HEROLD, Cottector or INTERNAL REVENUE,* 


1. COURTS—PRECEDENTS—BINDING FORCE. 
A federal District Court is bound by decisions of the Circuit Court of 
Appeals of that circuit. 


(For other cases, see Insurance, Dec. Dig. § 96[1].) 


2, INTERNAL REVENUE—CORPORATION EXCISE TAXES— 
INCOME. 


A joint-stock company engaged in writing industrial and also life insur- 
ance on the level premium plan adopted the practice, the premiums 
charged exceeding the cost of the insurance, of returning the excess 
to policy holders as so-called dividends which could be used to reduce 
renewal premiums or to purchase paid-up additions to the policies 
already mentioned. Only a few of the company’s policies were 
participating, and the payment of such dividends was voluntary as 
to all other policy holders. Held that, notwithstanding the payment 


*Decision rendered, February 8, 1918. 247 Fed. Rep. 681. 
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of the so-called dividends was to a great extent voluntary, those 
amounts should not be added to the company’s gross income for 
tax under Corporation Excise Tax of 1909 (Act Aug. 5, 1909, c. 6, 
§ 38. 36 Stat. 112), imposing taxes on corporate income. 


(For other cases, see Insurance, Dec. Dig. § 9.) 


3. INTERNAL REVENUE—CORPORATE INCOME, 


Corporation Excise Tax Act of 1909 declares that the net income of cor- 
porations engaged in the insurance business shall be ascertained by 
deducting from the gross income, among other items, the net addition, 
if any, required by law to be made within the year to reserve furds. 
New Jersey corporations authorized to do insurance business are 
required to file annual statements in such form and containing such 
matters as the Commissioner of Banking and Insurance shall pres- 
cribe, who is in return required to annually cause a valuation to be 
made of all outstanding policies of every life insurance company, 
Pursuant to that law and regulation of the commissioner, a New 
Jersey corporation engaged in writing life and industrial insurance 
was required to make additions to its reserve funds for all business 
written including those policies on which the premiums had not been 
paid at the time of making the valuation. Held that, as such sums 
paid into the reserve could not be used by the corporation as income, 
they should not be considered in computing its income for taxation, 
for, in case the policies on which premiums were due lapsed, 
sums set aside as a reserve therefor would in succeeding years be- 
come available as income and subject to taxation. 


(For other cases, see Insurance Dec. Dig. § 9.) 


At Law. Action by the Prudential Insurance Company of America 
against Herman C. H. Herold, Collector of Internal Revenue for the 
Fifth District of New Jersey, to recover alleged excess taxes exacted 
under the Corporation Excise Tax Law of August 5, 1909. Judgment 
for plaintiff. 


Lindabury, Depue & Faulks, of Newark, N. J., for plaintiff. 
Charles F. Lynch, U. S. Atty., of Newark, N. J., and Joseph L. Bo- 
dine, Asst. U. S. Atty., of Trenton, N. J., for defendant. 


HAIGHT, District Judge. The plaintiff seeks to recover 
certain moneys which it claims were illegally assessed and exacted 
from it, by way of taxes, under the Corporation Excise Tax Law 
of August 5, 1909 (36 Stat. L. 112, c. 6 § 38). The case was 
tried without a jury, eC to sections 649 and 700. of the 
Revised Statutes (U. S. Comp. Stat. 1916, §§ 1587, 1668). By 
reason of a stipulation entered into between the parties, and the 
abandonment by the plaintiff of any claim to recover on certain 
items referred to in the stipulation, the questions to be decided 
have been reduced to two. They will hereafter appear. 

[1, 2] 1. The plaintiff is a life insurance company, having 
been incorporated under the laws of the state of New Jersey, 
in 1873. It was the first insurance company in America to do 
what has now come to be known as an “industrial life insurance 
business.” That was exclusively its business until 1886. In that 
year it began to issue ordinary life insurance policies also. Prac- 
tically all of the latter were of the participating kind up until 
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1907. The industrial policies were, however, nonparticipating 
until 1896. In the latter year it inaugurated the practice of 
issuing some industrial participating policies, and continued to 
do so until 1907, in which year, because of certain legislatior: in 
New Jersey, it discontinued the practice of issuing participating 
policies (both ordinary and industrial) ; but, of course, it was 
obliged to, and did, continue to meet its obilgations on the par- 
ticipating policies which it had already written. In 1896, al- 
though under no legal obligation to do so, it began to award so- 
called “dividends” to holders of nonparticipating policies, both 
industrial and ordinary and permitted them to be used by the in- 
sured either to reduce the amount of future premiums or to secure 
additional paid-up insurance. This course was adopted, both be- 
cause it was considered that good business judgment required it, 
especially in view of criticism which had arisen in connection with 
the excessive cost and heavy lapse rate of the industrial insurance 
feature of the plaintiff's business, and because it seemed to the 
plaintiff’s directors only fair and just that this should be done, as 
the premiums, which had theretofore been paid by the industrial 
policy holders, especially in the early years of the company’s ex- 
istence had proved to be considerably in excess of the cost of that 
insurance. 


It seems entirely clear that, when the rates were first fixed, it 
was thought that they might prove to be excessive and that a 
future retroactive adjustment was contemplated, if such should 
prove to be the fact. As the plaintiff was the first company to 
engage in industrial life insurance in America, it had, 1n the be- 
ginning, no standards, either in respect to expenses or mortality, 
by which it could be guided in the fixing of premiums. I shall 
not attempt to discuss the method or methods by which insurance 
premiums are ordinarily fixed, or how and out of what funds the 
so-called “dividends” to policy holders are ordinarily declared, 
because, as these have so often been stated in the reported cases, 
especially those to be hereinafter referred to, it would unneces- 
sarily lengthen this opinion to do so. It is sufficient to say that 
plaintiff has always conducted its business on what is known as 
the “level premium plan,” and the so-called “dividends” awarded 
to policy holders have been declared from funds accumulated in 
the same manner as is set forth in the opinion of this court in 
Mutual Benefit Life Ins. Co. v. Herold (D. C.) 198 Fed. 199. 
The plaintiff was, however, from the time of its incorporation, up 
to and including the years when the taxes in question were 
assessed, a stock company, as distinguished from a mutual com- 
pany. In its returns for the years 1909, 1910, and 1911, filed 
pursuant to the before-mentioned act of August 5, 1909, it failed 
to include in its gross income the amounts which it had allowed, 
by way of the so-called “dividends,” to policy holders—both par- 
ticipating and nonparticipating—merely to reduce renewal pre- 
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miums and to purchase paid-up additions to policies already 
existing, as before mentioned. The Commissioner of Internal 
Revenue, however, added these amounts to the plaintiff’s gross 
income for these years and assessed the tax, provided for in the 
before-mentioned act, against the plaintiff thereon. Such addi- 
tional tax was paid, the plaintiff first having taken the necessary 
steps to procure its return, if illegally assessed. 

It is the object of this suit to recover the amounts thus as- 
sessed and paid. The first question, therefore, is whether the 
amounts allowed by the plaintiff to policy holders out of the 
before-mentioned accumulated funds, merely to reduce renewal 
premiums and to purchase paid-up additions to existing policies, 
are taxable, under the before-mentioned act, as “income received” 
by the plaintiff during the years in question. It is apparent that 
unless the fact that the plaintiff was a stock company, as dis- 
tinguished from a mutual company, and the fact that it was under 
no legal obligation to make any returns or concessions to the 
policy holders on some of its policies differentiates it, the case 
comes clearly within the before-mentioned decision of this court, 
rendered by the late Judge Cross in Mutual Benefit Life Ins. Co. 
v. Herold, supra. That decision was affirmed by the Circuit 
Court of Appeals of the Third Circuit in Herold v. Mutual Bene- 
fit Life Ins. Co., 201 Fed. 918, 120 C. C. A. 256, and a certiorari 
to review it Was denied by the Supreme Court, 231 U. S. 755, 
34 Sup. Ct. 323, 58 L. Ed. 468. While that case is, of course, 
standing alone, binding upon me, it is proper to observe that it 
has since been followed, in Connecticut Gen. Life Ins, Co. v. 
Eaton (D. C. Conn.) 218 Fed. 188, and in Connecticut Mut. 
Life Ins. Co. v. Eaton (D. C. Conn.) 218 Fed. 206, both of which 
were affirmed by the Circuit Court of Appeals of the Second 
Circuit (223 Fed. 1022, 138 C. C. A. 663); and in the North- 
western Mut. Life Ins. Co. v. Fink (D. C. E. D. Wis.), 247 Fed. 
, decided in November, 1917. The Supreme Court of Penn- 
sylvania also recently reached the same conclusion in construing 
a similar statute of that state, Commonwealth v. Penn. Mut. Life 
Ins. Co., 252 Pa. 512, 97 Atl. 677. 

It remains therefore to consider only whether the distinctions 
before mentioned between the case at bar and the Mutual Benefit 
Case are of any materiality. It seems unnecessary to attempt to 
reiterate or enlarge upon the reasons on which the decisions in 
the latter case were based. They are quite as applicable to this 
case as to that. The so-called “dividends” awarded to holders 
of participating policies were no more earnings or profits—“div- 
icends”—as that term is ordinarily understood—of the, plaintiff, 
they were no more dividends “paid,” than were those in the 
Mutual Benefit Case. In this case the real earnings and profits 
were distributed among the stockholders. The “dividends” in 
question were mere excess premiums—overpayments which had 
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been collected, and to which the participating policy holders were 
entitled as a matter of right, and the nonparticipating policy 
holders, both industrial and ordinary, as a matter of equity and 
fair dealing. Nor did they “arise from income received during 
any of the tax years, but from income received during previous 
years” (201 Fed. 918), as in the Mutual Benefit Case. If any 
part of them represented interest or income received during any 
of the tax years, it has already been taxed as such. For the pur- 
poses of this case, the only difference between the plaintiff and a 
mutual company is that the “cost” of insurance to the policy 
holders of the former, but not of the latter, includes dividends to 
the stockholders; anything over and above that cost, in both 
kinds of companies, represents, not earnings, but excess premiums. 

What conceivable difference can it make what kind of a com- 
pany makes the distribution among its policy holders? It is the 
character of the funds distributed, not that of the company making 
the distribution, which is the decisive factor. In Connecticut 
Gen. Life Ins. Co. v. Eaton, supra, it was held that the decision 
in the Mutual Benefit Case was applicable to the “dividends” 
awarded to the holders of participating policies of a stock com- 
pany. If all that has just been said to demonstrate that the case 
at bar, at least as respects the “dividends” awarded to participat- 
ing policy holders, cannot be differentiated from the Mutual 
Benefit Case, does not apply with equal force to those “dividends” 
awarded by the plaintiff to its nonparticipating policy holders— 
those to whom it was under no legal obligation to make awards— 
as I think it does, surely the latter dividends did not “arise from 
income received during the tax years,” at least such as had not 
already been taxed, nor were they “received” by the plaintiff 
during those years. These facts were apparently considered by 
the Circuit Court of Appeals of this circuit, in the Mutual Benefit 
case, sufficient to exempt so-called dividends awarded to policy 
holders from the provisions of the act of 1909. Whether or not 
the plaintiff was under a legal obligation to award the dividends 
is therefore of no materiality. Accordingly, the Mutual Benefit 
Case must govern the decision of this case on the point in ques- 
tion. Hence it follows that the plaintiff is entitled to recover the 
sum fixed in the stipulation as representing taxes assessed against 
and collected from it, for the years 1909, 1910, and 1911, on 
account of the so-called “dividends” allowed to policy holders 
in the ways before mentioned. 

[3] 2. The plaintiff is required by the laws of the state of 
New Jersey (as it is also by the laws of the other states in which 
it does business) to file annual statements, showing its financial 
condition, in such form and containing such matters as the Com- 
missioner of Banking and Insurance shall prescribe, who is, in 
turn, required to, annually cause a valuation to be made of all 
outstanding policies of every life insurance company. 2 N. J. 
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Comp. Stat. pp. 2859 and 2847, §§ 70, 24. In making the valua- 
tions, the Commissioner of New Jersey (and in this respect the 
practice prevailing in the different states varies) proceeds on the 
“all business written” basis, as distinguished from the “all paid 
for” basis; that is to say, he values, in addition to the policies 
on which the premiums have been fully paid at the time of the 
making of the valuation, policies upon which premiums are due 
and uncollected, and policies where a part of the annual premiym 
—when it is payable in installments—has not at that time become 
due and payable. The latter are generally referred to as “de- 
ferred premiums.” This results in the plaintiff being required 
by the Commissioner of New Jersey to maintain a “reserve” for 
those policies. The act of August 5, 1909, provides that the net 
income upon which the tax is to be assessed shall be ascertained 
by deducting from the gross income, among other items, “the 
net addition, if any, required by law to be made within the year 
to reserve funds.” In reporting its net income for the years in 
question, the plaintiff properly deducted from its gross income 
the net additions made during the respective years to reserve 
funds. In ascertaining the latter, it included, in the “reserve” 
which it was required to maintain for those years respectively, 
the value of the policies upon which the premiums were due and 
uncollected, and deferred. ‘The defendant contends that it was 
not justified in doing so. 


The question to be decided, therefore, is whether the plaintiff, 
in figuring its net addition to the reserve funds which it was 
required by law to make, was justified in including the value of 
such policies. The argument upon which the defendant’s con- 
tention in this respect is based seems to be that a part of the 
assets making up the plaintiff’s “reserve” consisted of these un- 
collected and deferred premiums, and they are not included in 
the plaintiff's gross income (as, clearly, they should not be so- 
included, Mutual Benefit Life Ins. Co. v. Herod, supra; Conn. 
Gen. Life Ins. Co, v, Eaton, supra), that the value of such 
policies should not be included, for purposes of taxation, in its 
net addition to reserve funds. But this argument, I think, begs 
the question, which is, as clearly defined by the Supreme Court 
in McCoach v. Insurance Co. of North America, 244 U. S. 585, 
37 Sup. Ct. 709, 61 L. Ed. 1333, what sum or sums in the aggre- 
gate did the state laws require the plaintiff to maintain as a 
“reserve fund,” not the character of the assets making up the 
actual “reserve funds.” No matter what their character, they 
were as effectively withdrawn from the plaintiff’s use as if they 
had been expended. If therefore the law of New Jersey, or any 
other state in which it did business, made it obligatory on the part- 
of the plaintiff to maintain a “reserve” on account of the policies 
of the character in question, it is of no materiality what the “re- 
serve funds” actually consisted of, whether cash, securities, real 
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estate, or due and uncollected premiums. The latter were per- 
fectly good assets, because they could be realized on if there 
should be a loss on the policy. The law of New Jersey, to which 
the plaintiff is subject (N. J. Comp. Stat. 2854, § 56), provides 
that if the assets of any life insurance company, at any time, shall 
~ not equal the net value of all its outstanding policies, computed 
according to such “standards of valuation” as the Commissioner 
of Banking and Insurance may adopt, pursuant to the authority 
vested in him by law, and its other liabilities, that he may apply 
for an injunction restraining the company from doing any further 
business. 

Since the Commissioner of Banking and Insurance of New 
Jersey has valued, among the plaintiff's outstanding policies, 
those upon which premiums were either due and uncollected or 
deferred, and both, and since the plaintiff was clearly required 
by the law of New Jersey to maintain a “reserve” at least equal 
to the net value of all its outstanding policies, as the commissioner 
might value them, it follows that, within the meaning of the act 
of 1909, the “reserve” which the company was required by the 
state law to maintain, from year to year, properly included a 
“reserve” for the policies of the character now in question. The 
term “reserve funds” clearly does not mean money, as defendant 
seems to contend, for the greater part of the “reserve” is, of 
course, invested in one way or another. I cannot see any force in 
the defendant’s contention that this holding would permit the 
plaintiff to escape taxation, to the extent of such “‘reserve” main- 
tained for such policies, because, if in any year the “reserve” has 
increased on account of the policies of the character in question, 
the result will be reflected in the next year’s return, in that, if 
the premiums are subsequently collected, they will be included in 
the company’s gross income for the year collected and hence be 
subject to a tax; and, if they are not collected, the policies will 
be canceled, and hence the net “reserve” in that year will be re- 
duced to just that extent. It may be said that this does not apply 
to the first year that the act of 1900 went into effect, it may be 
said with equal force that it would be necessary, in ascertaining 
the net additions to the “reserve” for that year, to include in the 
“reserve” of the previous year to be deducted, all “reserve funds” 
which the company had maintained on account of the policies of 
the character in question. The net result, except as it might be 
affected by the slight difference in the aggregate value of such 
policies from year to year, would be the same. It follows there- 
fore that the plaintiff was justified in making the deduction which 
it did in the respect just discussed. 

3. As the plaintiff makes no claim in respect to the subject- 
matter of paragraph 4 of the stipulation before referred to—that 
is to say, that it is entitled to add to its “reserve funds” the value 
of the “supplementary contracts not involving life contingencies” 
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—it is unnecessary to determine whether or not they could prop- 
erly be included in ascertaining the item of “net additions to 
reserve fund.” The same applies to three other items referred to 
in the first part of paragraph 4 of the stipulation, which aggre- 
gate, so far as the tax collected is concerned, $882.33. The result 
is that the plaintiff is entitled to a judgment of $48,231.85 with in- 
terest at the rate of 6 per cent per annum from August 1, 1912. 


SUPREME COURT OF MISSOURI. 


Division No. 1. 


COLEMAN 


Vv. 


NORTHWESTERN MUT, LIFE INS, CO (No. 18448.)* 


1. INSURANCE—LIFE POLICY—CHANGE OF BENEFICIARY. 


A life policy provision that the insured reserved no right to change the 
beneficiary vested in the beneficiary an interest of which it could 
not be deprived without its consent. 


(For other cases, see Insurance Dec. Dig. § 586.) 


5. INSURANCE--LIFE POLICY—CHANGE OF BENEFICIARIES. 


Evidence that the president and secretary of the corporate beneficiary 
of a life policy executed an instrument changing the beneficiary, 
and that the corporation’s directors and stockholders individually 
consented to such action, does not establish, as a matter of law, 
the corporation’s consent to such change. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


6. INSURANCE-—LiIFE POLICY—CHANGE OF BENEFICIARY. 

Oral evidence that the president of the corporate beneficiary of a life 
policy managed the corporation’s affairs. etc., made his authority 
to consent to a change of beneficiary a jury question, since the 
ee of the evidence and the extent of his authority was for 
the jury, 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


8. INSURANCE—PLEAVING—CHANGE OF BENE1.VIARY. 


An insurer’s answer that the beneficiary of a life policy released its 
interest therein, and that the insurer, pursuant to the beneficiary’s 
request, issued a policy to another beneficiary, was a plea that the 
beneficiary authorized the. change, and not to plead the beneficiary’s 
estoppel or laches to deny such change. 


(For other cases, see Insurance Dec. Dig. § 640[1].) 








*Decision rendered, Dec. 22, 1917. Rehearing denied March 4, 1918. 
201 S. W. Rep. 544. 
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9. INSURANCE—I’LEADING—ESTOPPEL. 

The estoppel of the beneficiary of a life policy to deny it consented to 
a change of beneficiaries must be pleaded by the insurer, 

(For other cases, see Insurance Dec. Dig. § 640[1].) 


10. INSURANCE-—PLEADING—LACHES. 

An insurer must plead that the beneficiary of a life policy was barred 
by laches from denying its consent to a change of beneficiaries. 

(For other cases, see Insurance Dec. Dig. § 640[1].) 


11. INSURANCE—LIFE POLICY—CHANGE OF BENEFICIARY. 

Whether the beneficiary of a life policy was prevented by estoppel or 
laches from denying its consent to the change of beneficiaries, held 
a jury question, where the facts were not all admitted, but depended, 
in essential particulars, on the credibility of witnesses. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


12. INSURANCE—LIFE POLICY—CHANGE OF BENEFICIARIES. 
—ISSUES. 

Whether a corporate beneficiary of a life policy ratified the action of its 
officers in consenting to a change of beneficiaries may be shown under 
a general allegation that the officers acted for their corporate 
principal. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 





Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

Action by Frank B. Coleman, trustee of the estate of the George D. 
Allen Paper Company, bankrupt, against the Northwestern Mutual Life 
Insurance Company, From an order overruling a motion to set aside 
a non-suit, plaintiff appeals. Reversed and remanded. 


Grant & Grant and Leahy, Saunders & Barth, all of St. Louis, for 
appellant. 
Nagel & Kirby, of St. Louis, for respondent. 


BLAIR, J. Coleman is trustee in bankruptcy of the estate of 
the George D. Allen Paper Company. This is an appeal from 
an order overruling a motion to set aside a nonsuit taken when 
the trial court instructed for defendant in an action on a policy of 
insurance on the life of George D, Allen, president of the George 
D. Allen Paper Company, which company was the beneficiary 
in the policy as first issued. The question is whether the evidence 
required a submission of the case to the jury. 

[1-5] I. The policy expressly provided that Allen reserved no 
right to change the beneficiary. Under the general rule that fact 
vested in the beneficiary an interest of which it could not be de- 
prived without its consent. There is no direct evidence that the 
board of directors of the paper company had formally authorized 
any change in the policy, or that they had so conferred an agency 
upon the corporate officers to do so. There is in evidence a doc- 
ument attested by the corporate seal and ostensibly signed by 
Allen, as president, and Cavanagh, as secretary, of the paper 
company which purports to be the act of the corporation and to 
authorize the change made. This writing is not conclusive. An 
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instrument shown to be signed by the officers of a corporation 
and having the corporate seal affixed ordinarily raises a pre- 
sumption that the officers acted within their authority, and puts 
upon the objector the burden of showing the contrary. St. Louis 
Public Schools v. Risley, 28 Mo. loc; cit. 419, 75 Am. Dec. 131; 
Musser v. Johnson, 42 Mo. loc. cit. 79, 97 Am. Dec. 316; City of 
Kansas v. Railroad, 77 Mo. 185; Koehler v. Iron Co., 67 U. S. 
(2. Black) loc. cit. 717, 17 L. Ed. 339; ‘Pac. St. Bk. v. Coats, 205 
Fed, 621, 123 C. C. A. 634, Ann. Cas. 1913E, 846; Chandler v. 
Hart, 161 Cal. loc. cit. 421, 423, 119 Pac. 516, Ann. Cas. 1913B, 
1094; Thompson on Corps. vol. II, § 1928. There were three 
stockholders. They were also the three directors, Allen, 
Cavanagh, and Dana. Dana testified he agreed to the change. 
some time in August after Allen told him it was to be made. The 
consent of the directors separately obtained and not given in the 
boaid meeting is not equivalent to formal action of the board. 
Brinkerhoff Zinc Co. v. Boyd, 192 Mo. loc. cit. 613, 91 S. W. 523; 
Hill v. Rich Hill Mining Co., 119 Mo. 9, 24 S. W. 223; section 
427, R. C. L.; section 3347, R. S. 1909. There was no testimony 
that the board, as such, ever took any action regarding the policy, 
but testimony it had never done so. In these circumstances it 
cannot be held the presumption from the instrument warranted 
the instruction to find for respondent. 


II. Counsel state in the briefs that the trial court gave the 
peremptory instruction on tne authority of Judson v. Walker, 
155 Mo. 166, 55 S. W. 1083. The principal question discussed 
concerns the applicability of the principle of that decision to the 
facts in this case. In that case the facts were that Walker took 
out two policies on his life in 1888 and a third in 1891. All were 
payable to himself, his estate or assigns. The third policy Walker 
surrendered in January, 1894, and took in lieu a policy payable 
to his wife, if living; otherwise to him or his estate. Four days 
later, the company consenting, he assigned the other policies to 
his wife and her children. All policies were kept alive, and in 
August, 1895, Walker died insolvent. His wife and five children 
survived him. Tudson’s claim antedated the transfers of the 
policies. and his judgment agains# Walker was recovered in Jan- 
uary. 1895. He sued the wife and children to subject the policy 
proceeds to the payment of his judgment. He alleged the trans- 
fer was fraudulent as to him. The court held he could recover 
the cash surrender value of the policy at the date of transfer, 
plus the premiums thereafter paid, less the $500 premium ex- 
emption to which the statute entitled Walker; and that creditors 
can reach only the excess over $500 per annum paid by a debtor 
on policies, and cannot reach the part of the proceeds of the 
policies produced by such excess. It was expressly held Walker 
had the absolute right to dispose of the original policies as he saw 
fit, subject to the qualifications stated; that he could make any 

Vol. LI—84. 
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change he chose which did not defraud his creditors of rights 
under the rule laid down. In that case, prior to the changes made 
in 1894, there was no third person named as beneficiary. Walker 
retained control as stated. In the instant case the policy insured 
the life of Allen, but named the paper company as the beneficiary, 
and expressly stated Allen did not reserve the right to change 
the beneficiary. The company took a vested interest in the policy 
which neither Allen nor the insurance company could destroy. 
This is so well settled that it need not be discussed. In that case 
creditors of the insured sued. In this case the trustee of the 
beneficiary sues. ‘The policy in this case matured on Allen’s 
death, in December, 1910. The fund became due to the owner 
of the policy. The question is, Who was the beneficiary when 
Allen died? The question is not whether the company could 
have transferred the policy, but, under the pleadings, whether it 
had consented to a change of beneficiary. The Walker Case is in- 
applicable. 


Further, cases holding that creditors are not defrauded when 
an insolvent debtor transfers a policy on his life, payable to him- 
self or his estate, if the policy has, at the time of transfer, no 
cash value, are likewise inapplicable. There is no question here 
between Allen and his creditors nor between the paper company 
and its creditors. Nor is the decision in Burlingham v. Crouse, 
228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. 
S.) 48, in point. In that case, section 70a of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1916, 
§ 9654]) was construed and applied. The value of the policy 
when the petition in bankruptcy was filed was important. The 
policy was then still in force and the insured yet alive. In this 
case when the bankruptcy proceedings were begun Allen had 
died, and the policy had thereby matured, and the fund was due 
the beneficiary. The question to which the case again returns is 
whether Mrs. Allen or the paper company was the beneficiary in 
the policy on December 4, 1910. There is no question of ex- 
emption in this case; no question of the value of an unmatured 
policy upon the life of an insolvent debtor, nor of the right 
of a creditor of such a one to take over a policy on his life 
and continue it by paying subsequent premiums thereon. The 
trustee’s rights being those of the paper company, the question 
in this case is simply whether that company had in any way 
deprived itself of the right to recover on the policy. 

[6] III. Respondent contends the evidence shows Allen at all 
times controlled and managed the affairs of the corporation, and 
that this enabled him to bind it in changing the beneficiary in the 
policy. First, the evidence tending to prove Allen’s exercise of 
personal control was oral. It was not conclusive. Its credibility 
was for the trier of the facts. Second, though the trier of the 
facts might find Allen controlled and managed the general busi- 
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ness of the company without let or hindrance, yet the facts found 
might not warrant the inference of authority to change the bene- 
ficiary in an insurance policy. Sparks v. Dispatch Trans. Co., 104 
Mo. loc. cit, 540,.15 S. W. 417, 12 L. R. A. 714, 24 Am. St. Rep. 
351. Even if the facts found warranted such an inference, it was 
for the trier of the facts to imply therefrom the authority to act 
in the particular case. Sparks v. Dispatch Trans. Co., 104 Mo. 
loc. cit. 539, 540, 15 S. W. 417, 12 L. R. A. 714, 24 Am. St. Rep. 
351; section 2993, R. S. 1909. The evidence of Allen’s control 
did not, therefore, justify the court in sustaining the demurrer. 

IV. Did the corporation ratify the change, or did it estop itself 
to set up want of authority in Allen and Cavanagh? Allen, 
Cavanagh, and Dana were the only stockholders and only direc- 
tors of the company in August, 1910, when the change was made. 
The evidence tends to show that the two former, president and 
secretary, respectively, of the company executed in its apparent 
behalf and sealed with the corporate seal a document whose 
sufficiency on its face, to justify respondent in making the change 
of beneficiary, is not questioned. While no action of the board 
of directors, as a board supports this document, yet the evidence 
tends to show each of the three directors, they being all the stock- 
holders, had knowledge of the proposed action and all consented 
to it; Allen and Cavanagh by singing the instrument officially, 
and Dana orally, according to his testimony. Upon the faith 
of this document, according to the evidence, respondent changed 
the beneficiary, substituting Allen’s wife for the company. These 
men remained the only directors and stockholders until the middle 
of September or the first of October, 1910. At that time Dana 
was succeeded by Mrs. Allen. For the quarterly premium due in 
September, 1910, Allen gave his personal note, and the insurance 
company’s agent advanced the cash to his company. December 
3, 1910, this note, without respondent’s knowledge, was paid 
through a bank with the paper company’s money. December 4, 
1910, Allen died. Cavanagh, in connection with the proofs of 
loss, made affidavit that none other than Mrs. Allen had any in- 
terest in the policy. December 23, 1910, the company paid Mrs. 
Allen the face of the policy and a post mortem dividend, aggre- 
gating $50,241. At no time according to the evidence for re- 
spondent, did any stockholder, director, or other person suggest 
to the insurance company that there was any want of authority 
for the execution of the instrument in question. There was evi- 
dence pro and con on the question whether the company was in- 
solvent in August, 1910, but there is no evidence respondent had 
any knowledge of such insolvency, if it existed. Such is the 
tendency of the evidence upon the question of ratification and 
estoppel. 


[7-11] (a) In this case if the paper company is estopped, then 
is the trustee estopped? Pott & Co. v. Schmucker, 84 Md. loc. 
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cit. 556, 36 Atl. 592, 35 L. R. A. 392, 57 Am. St. Rep. 415. The 
answer admits the issuance of the original policy and the change 
of name of the paper company. It avers that the paper company 
“duly released all its interest in the” policy, and, together with 
Allen, “duly requested defendant to substitute one Rhoda Allen, 
wife of said George D. Allen, as beneficiary in the place and stead 
of said said paper company”; that Allen and the paper company 
“duly surrendered” the policy, and that defendant, pursuant to 
said request, on August 29, 1910, issued a policy, under the same 
number and for the same amount, insuring Allen’s life in favor 
of Rhoda Allen instead of in favor of the paper company; that 
Allen died December 4, 1910, and that defendant on December 24, 
1910, paid Rhoda Allen the amount of the policy, $50,241.50. 


This is a plea that the paper company legally authorized the 
change of beneficiary. Neither estoppel or laches, relied upon as 
estoppel, is pleaded. In this case neither could be relied upon 
without being pleaded. Turner v. Edmonston, 210 Mo. loc. cit. 
428, 109 S. W. 33, 124 Am. St. Rep. 732; Blodgett v. Perry, 
97 Mo. loc. cit. 272, 273, 10 S. W. 891, 10 Am. St. Rep. 307; 
State ex rel. v. Railway, 140 Mo. Loc. cit. 555, 41 S. W. 955, 38 
L. R. A. 218, 62 Am. St. Rep. 742; Cockrill v. Hutchinson, 135 
Mo. loc. cit. 75, 36 S. W. 375, 58 Am. St. Rep. 564. Nor was 
there a waiver of the plea. McDonell v. De Soto Sav. & Bldg. 
Ass’n, 175 Mo. loc. cit. 275, 75 S. W. 438, 97 Am. St. Rep. 592. 
. For this reason and because the facts tending to prove estoppel 
and laches are not all admitted, but depend in essential particulars 
upon the testimony of witnesses whose credibility was for the 
jury, the giving of the peremptory instruction cannot be sustained 
on this phase of the case. 

[12,13] (b) While ratification is equivalent to antecedent 
authority, and may be shown under a general allegation that the 
act is that of the principal (McLachlin v. Barker, 64 Mo. App. loc. 
cit. 526), yet there is not a sufficient basis of conclusively estab- 
lished facts to require, as a matter, of law, that the court find a 
ratification, Calumet Paper Co. v. Haskell Show Ptg. Co., 144 Mo. 
loc. cit. 338, 45 S. W. 1115, 66 Am. St. Rep. 425; Tyrell v. Rail- 
road, 7 Mo. App. loc. cit. 299; Campbell v. Pope, 96 Mo. loc. cit. 
473, 10 S. W. 187; First National Bank v. Fricke, 75 Mo. loc. cit. 
184, 42 Am. Rep. 397. That there is evidence of ratification is not 
enough. In the absence of a showing conclusively establishing 
the facts making out ratification, that question of fact, like any 
other, is for the jury. 


V. It is quite clear from the preceding paragraphs that there is 
no ground upon which we can direct a judgment for appellant. © 
The judgment is reversed, and the cause remanded for further 
proceedings not out of harmony with this opinion. All concur, 
except BOND, P. J., absent. 
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SURRAGATE’S COURT OF NEW YORK. 


In rE HAMMER, Pustic ApDMINISTRATOR. 


In RE FOX’S ESTATE* 


INSURANCE—PROPERTY RECEIVED FROM WIFE—RIGHTS 
OF WIFE’S HEIRS—STATUTE. 

Under decedent Estate Law (Consol. Laws, c. 13) § 98, subd. 16, as 
amended by Laws 1913, c. 489, § 2, providing that, if a husband 
leaves no children, next of kin. etc., the surplus shall be distributed 
to the next of kin of the wife, but shall not include any personal 
property, except that received by deceased from his wife by will 
or distribution, where decedent, leaving no wife, no children of 
his deceased wife, no representatives of a child, and no next of kin, 
died possessed of personal property only, including two policies of 
industrial insurance, in which his deceased wife had been the 
beneficiary, and which provided that on the death of the insured 
payment would be made to the last beneficiary, but that the insurer 
might make payment to insured’s representative, or to any relative 
or person equitably entitled by reason of having incurred expenses for 
insured’s burial, the wife who predeceased insured, had no vested 
right or interest in the death benefit, and he did not receive the 
interest from her, and hence, on his death, it was not payable to 
her next of kin. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


In the matter of the judicial settlement of the accounts of Ernest 
E, L. Hammer, Public Administrator, as administrator of the estate 
of Charles H. Fox, deceased. Claim of the next of kin of deceased’s wife 
disallowed. 


Ernest E. L. Hammer, in pro. per. 
George A. Gregg, of Long Island City, for respondent. 


Charles V. Halley, Jr., of New York City, special guardian, for in- 
fant respondents. 


SCHULZ, S. It appears that the decedent left no wife, no 
children, no representatives of a child, no next of kin, and no 
children of his deceased wife him surviving, and that he died 
possessed of personal property only. His wife, who predeceased 
him, left a sister, two brothers, nephews, and nieces. 

It is contended that under subdivision 16, section 98, of the 
Decedent Estate Law (being Laws 1909, c. 18, as amended by 
Laws 1913, c. 489, § 2, and constituting Consol. Laws, c. 13), de- 
cedent having left no next of kin of his own, the next of kin of 
his wife, Rachel Fox, should be deemed his next of kin for the 
purposes therein referred to. This subdivision is as follows: 

“Tf there be no husband or wife surviving and no children, and 
no representatives of a child, and no next of kin, and no child or 


*Decision rendered, January, 1918. 169 N. Y. Supp. 684, 
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children of the husband or wife of the deceased, then the whole 
surplus shall be distributed equally to and among the next of kin 
of the husband or wife of the deceased, as the case may be, and 
such next of kin shall be deemed next of kin of the deceased for 
all the purposes specified in this article or in chapter eighteen of 
the code of civil procedure ; but such surplus shall not, and shall 
not be construed to, embrace any personal property except such 
as was received by the deceased from such husband or wife, as 
the case may be, by will or by virtue of the laws relating to the 
distribution of the personal property of the deceased person.” 

It will be noted that by its terms the meaning of the word “sur- 
plus” is limited, so as to embrace only such personal property “as 
was received by the deceased from such husband or wife, as the 
caseemaybe. * * *” 

Upon the hearing before me, I reserved my decision upon a mo- 
tion to strike out the testimony of one of the witnesses, namely, 
Bertha Alexander. That motion I now deny, and award an ex- 
ception to the attorney for the accountant. With all of the testi- 
mony before me. however, I cannot find that any of the property 
of which the decedent died possessed was received by the dece- 
dent from his wife. There appear to be only three items as to 
which the slightest basis for such a contention might be claimed. 

[1] In two policies upon the life of the decedent, his wife is 
stated to have been the beneficiary. It was provided that copies 
of these policies might be offered in evidence in lieu of the origi- 
nals, and one of the same has been thus offered. If the deceased 
wife was the absolute beneficiary in the said policies and had a 
vested right in the death benefit, that right would have passed to 
her husband upon her death (Bradshaw v. Mutual Life Ins. Co., 
187 N. Y. 347, 80 N. E., 203, 10 Ann. Cas. 266), and upon the 
latter’s death it would have become part of his estate (Olmsted 
vs. Keyes, 85 N Y. 593; Walsh v. Mutual Life Ins. Co., 133 N. 
Y. 408, 31 N. E. 228. 28 Am. St. Rep. 651; Waldheim v. John 
Hancock Life Ins. Co., 8 Misc. Rep. 506, 28 N. Y. Supp. 766). 
Under such circumstances it might become necessary to consider 
whether the property received from a deceased wife through the 
operation of the jus mariti (Gerber v. State Bank, 167 App. Div. 
263, 152 N. Y. Supp. 698, and cases cited) would come under 
the subdivision quoted. But under the policy in question this is 
unnecessary. The latter is an industrial policy and contains the 
following clause : 

“In the event of the decease of the insured * * * payment 
of the amount due hereunder will be made * * * tothe bene- 
ficiary, if living, last nominated, whether in the proposal herefor 
or in any written amendment thereof filed with and approved by 
the company ; but the company may make payment to the executor 
or administrator of said insured, or to any relative by blood or 
connection by marriage, or to any other person in the judgment 
of said company equitably entitled to the same by reason of hav- 
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ing incurred expense in. any way on behalf of the insured for 
burial, or for any other purpose. * * *” 

Nothing before me indicates who the last “nominated” benefi- 
ciary is, Assuming, however, that it was the wife of the deceased 
which is the hypothesis most favorable to the respondents, it is 
clearly evident that her interest was merely a contingent interest 
(Smith v. National Ben. Soc., 123 N. Y. 85, 25 N. E. 197, 9 L. 
R. A. 616; Southwell v. Gray, 35 Misc. Rep. 740, 72 N. Y. 
Supp. 342), which would vest upon the prior death of the dece- 
dent provided he had made no change in the *beneficiary. As the 
widow died before the deceased, she never became vested with the 
right to death benefit. Hence her husband did not receive it 
from her upon her death. 

As it was stipulated that the terms of the other policy were 
substantially the same as the one under consideration, the same 
reasoning would apply. 

[2] The-other item was a bank account in the Harlem Sav- 
ings Bank in the name of “Rachel Fox, trust for Charles H. 
Fox.” The form of this deposit created a tentative trust revoc- 
able at will by the deceased wife at any time before her death. 
Matter of Toten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 
1 Ann. Cas. 900; Matthews v. Brooklyn Savings Bank, 208 N. Y. 
508, 102 N. EF. 520; Matter of Leonard, 218 N. Y. 513, 520, 113 
N. E. 491; Martin v. Martin, 46 App. Div. 445, 61 N. Y. Supp. 
813; appeal dismissed 166 N. Y. 611, 59 N. E. 1126; Ruet v. 
Ruet, 28 App. Div. 553, 51 N. Y. Supp. 192. As the wife died 
before the decedent, the trust became irrevocable upon her death, 
and the moneys evidenced by the deposit vested in the deceased 
and were not received by the deceased “by will or by virtue of the 
laws relating to the distribution of the personal property of the 
deceased person.” 

It follows that the claims of the next of kin of the deceased 
wife are not tenable and should be disallowed. 

Decreed accordingly. 


COTTON v. MUTUAL AID UNION. (No. 172.)* 


(Supreme Court of Arkansas.) 


3. INSURANCE—LIFE INSURANCE—WAGERING CONTRACT. 


A person who insures the life of another in whom he has no insurable 
interest cannot enforce the contract because it is a wagering con- 
tract and contrary to public policy. 


(For other cases, see Insurance, Dec. Dig. § 119). 
*Decision rendered, Feb. 18, 1918. 201 S. W. Rep. 124. 
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4. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST. 

One has no insurable interest in the life of his second cousin who was 
not indebted to him, and who furnished him with no support, and 
hence plaintiff, having obtained a policy on the life of his second 
cousin, was not entitled to enforce it, 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


5. INSURANCE—LIFE INSURANCE—WAGERING CONTRACTS. 


The courts will not aid either party in enforcing a contract which is 
void as against public policy ; therefore a contract of insurance which 
was a eee contract because the beneficiary had no insurable 
interest in the life of the insured will not be enforced, though the 
company when it issued the policy knew that fact. 


(For other cases, see Insurance, Dec. Dig §119.) 


6. INSURANCE—LIFE POLICIES—ENFORCEMENT. 


Where the beneficiary of a life policy had no insurable interest in the 
life of one insured, he cannot enforce payment on the theory that 
as the policy declared that in event of the beneficiary’s death before 
the insured the policy should be paid to the guardian, executor, or 
administrator of the insured, to be held in trust for his legal heirs, 
the beneficiary was a trustee for the legal heirs of the insured, for 
that contingency never happened. 


(For other cases, see Insurance, Dec. Dig. § 120.) 





j set from Circuit Court, Searcy County; Jno. I. Worthington, 
udge. 

Action by Phelps Cotton against the Mutual Aid Union. From a 
judgment for defendant, plaintiff appeals. Affirmed. 


D. T. Cotton, of Leslie, for appellant. 
Dick Rice, of Miami, Okl., for appellee. 







EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES OF AMERICA v. McREE.* 


(Supreme Court of Florida,) 


2. INSURANCE-—LIFE INSURANCE—PLACE OF CONTRACT. 

A life insurance policy which by its terms does not become a completed 
contract until delivery on payment of first premium is to be construed 
as a contract made in the state where the first premium is paid and 
the policy delivered. 


(For other cases, see Insurance, re Dig. § 147[3].) 


3. INSURANCE—LIFE INSURANCE—PROCEEDS OF POLICY 
—STATUTE. 

Section 3154, Gen. St. 1906 does not effect the rights of an insurer under a 
contract made in another state; and neither the law nor the public 
policy of this state forbids the payment of the proceeds of insurance 


—— rendered, Feb. 13, 1918. 78 South. Rep. 22. Syllabus by the 
ourt. 
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policies to an administrator of a person who dies in this state while 
a resident of and domiciled therein, when the policy contracts are 
made in another state without reference to the laws of this state, 
and such contracts expressly provide that the policies shall be payable 
to the administrator of the insured, and payment to the administrator 
of the insured is authorized by the law of such other: state. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Action by Jules McRee, an infant, by his next friend, M. S, McRee, 
against the Equitable Life Assurance Society of the United States of 
America. Demurrers to pleas sustained, and judgment entered for 
plaintiff, and defendant brings error. Reversed. 


John C. Cooper & Son, of Jacksonville, for plaintiff in error. 
_ Dickenson & Dickenson and S. V. Ray, all of Tampa, for defendant 
in error. 


McKEY v. WRIGHT, Ins. Com’r, Er at. (No. 415.)* 


(Supreme Court of Georgia.) 


INSURANCE—INSOLVENT COMPANY—SUIT BY INSURANCE 
COMMISSIONER—-VENUE. 


Where the comptroller general, as insurance commissioner of the state, 
has been placed, by orders Properly granted in proceedings duly in- 
stituted for that purpose, in charge of the affairs of an insurance 
company which is insolvent, and it is necessary’ for the benefit of 
creditors to collect the unpaid subscriptions to the capital stock of 
the company, the commissioner may proceed in one suit against all 
of those who owe for unpaid stock subscriptions, and where the 
suit is properly brought as an equitable action in a county of the 
residence of some of the defendants agairst whom substantial relief 
is prayed; others of the same class may be joined. although they 
are not residents of that county. This ruling disposes of the con- 
trolling question in this case. and there is no merit in the other 
contentions made in the general demurrer. 


(For other cases, see Insurance, Dec. Dig. § 64.) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Suit for injunction by James R. Brown and others against the Empire 
Life Insurance Company, consolidated with suit by William A. Wright, 
as Insurance Commissioner of the State of Georgia, to have the com- 
pany’s affairs placed in his charge, and in which the Insurance Commis- 
sioner filed.his petition against certain defendants, including W. V. 
McKey, who filed a general demurrer to such petition. Demurrer over- 
ruled, and McKey brings error. Affirmed. 


E, K. Wilcox, of Valdosta, and Brewster, Howell & Heyman, of 
Atlanta, for plaintiff in error. 
Robt. C. & Philip H. Alston, of Atlanta, for defendant in error. 


oa rendered, Feb. 15, 1918. 95 S. E. Rep. 217 Syllabus by the 
ourt 
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FEDERAL LIFE INS. CO. v. WEEDON. (No. 9403.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—COMPLAINT—SUFFICIENCY. 


Where a complaaint alleged defendant insurer’s refusal to accept pre- 
miums unless insured consented to an unlawful lien being placed 
upon the policy, it was unnecessary to allege or prove an offer on 
insured’s part to perform the policy contract. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


3, INSURANCE—COMPLAINT—SUFFICIENCY. 


A complaint upon a policy. which was. reinsured by the issuing com- 
pany’s successor, is not defective because not alleging the reinsurance 
contract was written, or because not incorporating it into the com- 
plaint. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


4. INSURANCE—ANSWER—SUFFICIENCY. 


In an action on an insurance policy, an answer alleging that the terms 
of a reinsurance contract were accepted by insured, and denying 
that insured performed its conditions, held defective, because an 
argumentative denial of the contract sued upon. 


(For other cases, see Insurance, Dec, Dig. § 686.) 


6. INSURANCE—REINSURANCE CONTRACT—VALIDITY. 


Under Burns’ Ann. St. 1914, § 4753, relating to transfers of risks between 
insurance companies, a reinsurance contract is invalid in so far as 
it attempts to destroy an insured’s existing rights. 


(For other cases, see Insurance, Dec. Dig. § 678.) 


9, INSURANCE—INSURER’S REFUSAL TO PERFORM—SUFFI- 
CIENY OF EVIDENCE 


An insurer’s letters to insured, regarding liens placed upon his policy, 
held to sustain a finding that insurer thereby refused to accept pre- 
miums, unless insured consented to such liens and thus excused an 
offer of performance by insured. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Clinton County; Joseph Combs, Judge. 

Action by George W. Weedon, administrator with the will annexed 
of Elsie McMurray Hartman, against the Federal Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. A. Atkinson, of Chicago, Ill. Sheridan & Gruber, of Frankfort, 
and Larz A. Whitcomb, of Indianapolis, for appellant. 

William L. Barnum, Jr., of Chicago, Ill, and Owen E. Brumbaugh, 

of Frankfort, for appellee. 

*Decision rendered, Feb, 28, 1918. 118 N. E. Rep. 842. 
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CONDON et at. v. NEW YORK LIFE INS. CO. OF NEW 
YORK et at. (No. 31629.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — LIFE INSURANCE — INTEREST OF DESIG- 
NATED BENEFICIARY—CHANGE. 


The interest of a designated beneficiary in an ordinary life policy, even 
though containing provisions for a loan value, cash surrender value, 
and automatic extensions by premiums paid, vests upon the execution 
and delivery thereof, and, unless it authorizes a change of bene- 
ficiary without consent, the insured cannot make such change. 


(For other cases, see Insurance. Dec. Dig. § 586.) 


2: meer gle INSURANCE—RIGHTS OF BENEFICIARY 
Where the desiganted beneficiary in an ordinary life policy dies before the 
insured without having consented to a change of beneficiary, the 
insured, unless authorized by the policy, cannot change the beneficiary, 
and the insurance goes to the estate of the deceased beneficiary, 
(For other cases, see Insurance, Dec. Dig. § 589.) 


3. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY 
—ENDOWMENT, ACCUMULATION, AND TONTINE POL- 
ICIES. ‘ 


The right of a designated beneficiary in a life insurance policy in the en- 
dowment, accumulation, or tontine form vests immediately on the ex- 
ecution and delivery of the policy, and, if dying before insured, such 
interest passes to his personal representatives, notwithstanding a 
purported assignment of such interest by insured after the bene- 
ficiary’s death. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


Appeal from District Court, Cherokee County; Wm. Hutchinson, 
Judge. 


On August 5, 1889, the defendant insurance company isstied an 
ordinary life policy for $3,000 on the life of John J. Condon, making the 
same payable to Mary J, Condon, his wife, and Nellie, Louis, and 
Geraldine M. Condon, his children, or théir executors, administrators, or 
assigns, share and share alike. The insured died June 24, 1908, and Nellie 
Condon, whose name at the time of her death was Nellie Condon Gilbert, 
died in 1907 survived by a daughter. On the 8th day of May, 1908, the 
insured executed a written assignment to Mary J. Condon, as follows: 

“Original to Attach to Policy—Executed in Duplicate. 

“Assignment of Part of Policy No. 326452. 

“Amount of Policy $3,000.00. Date of Policy, August Sth, 1889. 

“On the life of John J. Condon, of Cherokee, Iowa, in the New York 
Life Insurance Company, of New York, U.S,A 

“For value received, I, John J. Condon, ie of Cherokee county, 
Iowa, do hereby assign, transfer, and set over all that part of the above- 
described policy of insurance payable to my daughter Nellie Condon (she 

* having died), and all sum or sums of money, interest, benefit, and ad- 
vantage whatsoever, now due or hereafter to become due, by virtue 
thereof, unto my wife, Mary J. Condon, if if living at the maturity of this 


* Decision rendered, Feb. 16, 1918. 166 N N. W. Rep, 452. 
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policy by the death of the insured, subject to all the terms and conditions 
expressed therein, otherwise this assignment to be’ void. In case this 
policy matures as an endowment, this assignment to be of no effect. 

“Witness my hand and seal, at Cherokee, Cherokee county, Iowa, on 
the 8th day of May, A. D., 1908.” 

On March 5, 1909, defendant paid three-fourths of the amount due 
on said policy, but declined to pay the balance, amounting to $1,418.32, to 
Mary J. Condon, assignee, for the reason that it is claimed said assign- 
ment was ineffectual to pass the interest of Nellie Condon Gilbert, as 
beneficiary, to Mary J. Condon, but that, as her interest as beneficiary 
under said policy vested immediately upon its execution, the share that 
would otherwise be payable to her belonged to her executors, administra- 
tors, or assigns, and not to Mary J. Condon, 

Plaintiff brings this action as assignee, and is joined therein by Louis 
and Geraldine M. Condon, the two remaining beneficiaries named in said 
policy. This action was first brought at law, and subsequently a sub- 
stituted petition was filed alleging that the insured, in the application for 
said insurance, designated the above-named persons as beneficiaries, but 
that the defendant, by mistake or oversight, made said insurance payable 
to said beneficiaries, or their executors, administrators, or assigns, and 
that the insertion of the words, “or executors, administrators, or assigns,” 
was contrary to the request of the insured in said application, and wholly 
without authority, and prayed that said policy be reformed so as to 
express the true intention of ‘the parties. 

An administrator was appointed for the estate of Nellie Condon 
Gilbert, and he was made party defendant, ‘and appeared herein and filed 
answer and cross-petition, alleging that Nellie Condon Gilbert, designated 
as beneficiary in said policy, died possessed of a vested interest therein, 
and that the balance due on said policy, which would have gone to her 
had she survived, belonged to cross-petitioner as the administrator of her 
estate, and asks judgment therefor. 

The defendant for answer admits the execution of the policy, the 
receipt of a copy of the alleged assignment from the insured to his wife 
of the interest of Nellie Condon Gilbert, that there is a balance due and 
owing on said policy of $1,418.32, but avers that same is payable only to 
the administrator of the estate of Nellie Condon Gilbert, and tenders 
payment of said sum to the person found entitled thereto. : 

The court dismissed plaintiff’s petition, and entered judgment against 
defendant in favor of cross-petitioner for the amount claimed therein and 
taxed the costs to appellant. Affirmed. 


Wm. Mulvaney, of Cherokee, for appellants. 

Milchrist & Scott, of Sioux City, for appellee New York Life Ins. 
Co, of New York 

A. R. Molyneux, of Cherokee, for appellee E. D. Huxford, Adm’r. 
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SHARRER v. CAPITAL LIFE INS. CO. OF COLORADO. 
(No. 21373.)* 


(Supreme Court of Kansas.) 


2. INSURANCE—LIFE INSURANCE. 


The policy provided that the statements made by the insured should, in 
the absence of fi.ud, be deemed representations and not warranties. 
Held, that good faith in making such statements was sufficient, 
although they may have been incorrect, in fact. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE — LIFE INSURANCE — ACTION ON POLICY — 
SUFFICIENCY OF EVIDENCE. 

The evidence supported the verdict, and there was no error in giving or 
refusing of instructions. 


(For other cases, see Insurance, Dec, Dig. § 665[3].) 


Appeal from District Court, Saline County. 

Action by Mary E. Sharrer against the Capital Life Insurance Com- 
pany of Colorado. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Burch, Litowich & Royce, of Salina, and Wm. E. Hutton, of Denver, 
Colo., for appellant. 
Z. C, Milikin, of Salina, for appellee. 


es Decision rendered, March 9, 1918, 171 Pac. Rep. 622. Syllabus by the 
ourt. 





AMERICAN NAT. INS. CO. v. BROWN.* 
(Court of Appeals of Kentucky:) 


1, INSURANCE—REBATES—LIABILITY OF COMPANY. 


Where insured makes note covering premium which is accepted by in- 
surer and policy is executed and delivered, the insurance company is 
bound, although there was an agreement between the agent and the 
insured to a rebate in violation of Ky: St. § 656 


(For other cases, see Insurance, Dec. Dig, § 138[2].) 


2. INSURANCE—LIFE INSURANCE—PREMIUMS—“PAYMENT.” 


Where condition is that policy will not bind insurer until the premium is 
paid, acceptance of a note by the insurer constitutes payment. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Payment. ) 


* Decision rendered, March 12, 1918. 201 S. W. Rep. 326. 
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3. INSURANCE—LIFE INSURANCE—CHANGE IN STATE OF 
HEALTH BEFORE ACCEPTANCE. 

A stipulation in an application for life insurance that “any policy issued 
hereon shall not take effect until the first premium has been paid 
during my insurability’ was not a continuing representation that 
applicant would remain in good health until the application was ac- 
cepted, and, where premium accompanied application, date of appli- 
cation is date of acceptance, 


(For other cases, see Insurance, Dec. Dig. § 137[2].) 


4, INSURANCE—DEFENSES—ESTOPPEL. 


Where, after date of application for life insurance and before acceptance, 
insurer learned that insured fell in the street and knocked out some 
teeth, the insurer had such notice as to require it to investigate, and 
it is estopped after death of insured a year later to defend on the 
ground that insuied had an attack of epilepsy which was unknown | 
to it. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Fourth Division. 

Suit by Lula H. Brown against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Tyler Barnett and Dodd & Dodd, all of Louisville, for appellant. 
Grover G. Sales and Seligman & Seligman, all of Louisville, for 
appellee. 


DARNELL v. EQUITY LIFE INS. CO.’S RECEIVER.* 
(Court of Appeals of Kentucky.) 


. — INSURANCE—NUMBER OF INCORPORA- 


Ky. St. § 660, does not require in the organization of an assessment or 
co-operative life insurance any particular number of incorporators. 


(For other cases, see Insurance, Dec. Dig. § 52.) 


3. INSURANCE—LIFE INSURANCE—ASSESSMENT—ESTOPPEL. 


In view of Ky, St. § 566, in action by receiver to enforce assessment 
against a member of an assessment life insurance company, holding 
a policy which is not illegal on its face, such member is estopped to 
deny liability for irregularities in organization of the company, or 
because his policy is ultra vires. 


(For other cases, see Insurance, Dec, Dig. § 71[4].) 


4. INSURANCE — LIFE INSURANCE — STATUTORY REQUIRE- 
MENTS—“CO-OPERATE.” 

There is no requirement in the statutes regulating co-operative or assess- 
ment life insurance companies that they shall be conducted upon 
principles of mutuality of obligation between the policy holders for 

each other’s losses; to “co-operate” meaning for two or more persons 


* Decision rendered Feb. 22, 1918, 200 S. W. Rep. 967. 
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to act jomtly or concurrently toward a common end and, as applied 
to insurance companies, in the manner set forth in the insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Co-operate. ) 


5, INSURANCE — LIFE INSURANCE—BY-LAWS — CONSTRUC- 
TION—“SPECIAL DONATION”—“DONATION.” 


By-law of insurance company organized pursuant to assessment plan 
providing that company reserves the right to call upon policy holders 
for a “special donation” in case of emergency will not be held to 
impose on policy holders liability for special assessments; a “dona- 
tion” having no other meaning than a voluntary contribution or gift. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Donation.) 


6. INSURANCE — LIFE INSURANCE — ASSESSMENTS — IN- 
SURED’S LIABILITY. 


An insurance company was incorporated for the purpose of transacting 
a life insurance business on the co-operative or assessment plan, pur- 
suant to. Ky. St. §§ 538-883c, and especially pursuant to sections 
660-68la thereof. The by-laws made a part of the policy provided 
that one-half of each premium after the first should be appropriated 
as a mortuary fund, and what remained of the other half to a reserve 
fund and invested in sécurities, that in case an emergency should 
arise from an epidemic or other causes, and the mortuary and reserve 
funds should become exhausted, leaving any unpaid death claims, the 
company reserved the right to call on policy holders for a “special 
donation,” and that in accepting a policy the policy holder assumed 
no liability further than the payment of the first year’s premium, 
Ky. St. § 664, provides that life insurance upon co-operative or assess- 
ment plan is where the benefit to be paid upon the decease of a 
member is derived from the voluntary donation, or from admission 
fees, dues, or assessments collected from the members. Section 618 
provides that an insurance company doing business upon the mutual 
principle must include the word “mutual” in its name, while section 
686 provides for the use of the word “mutual” in the title, and 
that such title shall appear upon the first page of every policy and 
renewal receipt, and that, if a company is a stock company, it shall 
be so stated in the policy. Section 667 authorizes policy holders to 
make and adopt by-laws. Held, that there was no liability under the 
policy, either to the company or its receiver in liquidation, to pay 
assessments for death claims or other claims against the company. 


(For other cases, see Insurance, Dec. Dig. 192[1].) 


Appeal from Circuit Court, Franklin County. 

Action by the Insurance Commissioner against the Equity Life In- 
surance Company, in which the receiver appointed filed a cross-petition 
against the policy holders, seeking a personal judgment against each for - 
the amount which he had been assessed by the receiver under direction 
of the court to pay the indebtedness of the company. From a judgment 


against him, J. S. Darnell, a policy holder, appeals. Reversed and re- 
manded, 


Lawrence S. Leopold, of Louisville, J. P. Hobson & Son and Scott & 
Hamilton, all of Frankfort, Chas. Carroll and Clements & Clements, all 
of Louisville, and J. W. Cammack, of Owenton, for appellant. 


Guy H. Briggs, Leslie W. Morris, and Hazelrigg & Hazelrigg, all of 
Frankfort, for appellee. , 
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UNITED WOODMEN BENEFIT ASS’N v. THOMPSON. 
(No. 20013.) * 


(Supreme Court of Mississippi. Division B.) 


INSURANCE — BENEFIT INSURANCE — LIABILITY — SUFFI- 
CIENCY OF EVIDENCE. 

In an action against a benefit association on open account to- recover 
part of the benefit payable on death of plaintiff’s mother, plaintiff 
claiming that under some sort of agreement or understanding with 
his brother, the beneficiary named in the benefit certificate, he (plain- 
tiff) was to share in the benefit, and also claiming that his attorney 
had some sort of an agreement with an agent of the association, 
evidence held insufficient to sustain plaintiff’s theory of the case. 


(For other cases, see Insurance, Dec. Dig. § 81[1].) 


Appeal from Circuit Court, Newton County; J, D. Carr, Judge. 

Suit by Chester Thompson against the United Woodmen Benefit 
Association. From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 


D. M. Anderson, of Newton, for appellant. 
W. I. Munn, of Newton, for appellee, 


" *Decision rendered, March 4, 1918. 77 South. Rep. 911. 













BRANDE v. FALLON.* 
(Supreme Court of New York, Appellate Term, First Department) 






INSURANCE —FRATERNAL BENEFIT ORDERS — BY-LAWS— 
CONSTRUCTION. 


By-law of fraternal order which provided for payment of funeral bene- 
fit on death of member who for one year prior to his death was 
continually in good standing, and that a member 15 days in arrears 
is not a beneficial member, but may become such 30 days after pay- 
ment of arrearages, did not preclude right to benefit for death of a 
member who had been continually in good standing for over a year, 
who then became delinquent, and who died more than 30 days after 
paying arrearages, since his “becoming beneficial” after the 30 days 
restored him to all previously acquired rights. 


(For other cases. see Insurance, Dec. Dig, § 750.) 















Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Ora Russell Brande against William F. Fallon, as treas- 
urer of a local lodge of the Loyal Order of Moose. From judgment for 
plaintiff, defendant appeals. Affirmed. 


*Decision rendered, February 7, 1918. 169 N. Y. Supp. 126 
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Argued January term, 1918, before GUY, WEEKS and MUL- 
LAN, oT. 


Patrick J. Walsh, of New York City, for appellant. 
Brande & Weber, of New York City (Joseph Weber, of New York 
City, of counsel), for respondent. 


———_- oo 


PHILLIPS vw. NATIONAL COUNCIL OF JUNIOR ORDER 
UNITED AMERICAN MECHANICS. (No. 102.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
LOST POLICY—SUFFICIENCY OF COMPLAINT. 


In a wife’s action on a membership life insurance policy issued to her 
husband, where the complaint did not set out the policy, but 
averred the wife was unable to find it, and that, though her husband 
had been dropped from his lodge, and was not on its rolls at the time 
of his death, he was dropped without charge or cause, and against 
his protest, such allegations would have sufficed if there had been 
proper allegations and proof to set up the lost policy, and to prove, 
if not barred by the contract in the policy or lapse of time in any 
way, that the husband was illegally and wrongfully dropped from 
the roll of his lodge, and that he tendered the fees regularly. 


(For other cases, see Insurance, Dec. Dig. § 815[1]). 


2. INSURANCE—ACTION ON MEMBERSHIP LIFE POLICY— 
COMPLAINT—SUFFICIENCY. 

A wife’s complaint, in her action on her husband’s membership life in- 
surance policy, which failed to allege that she was the beneficiary 
named in the policy, which she claimed was lost, did not state a 
cause of action, the wife not bringing action as administratrix, 

(For other cases, see Insurnce, Dec. Dig. § 815[1]). 


Appeal from Superior Court, Chatham County; Allen, Ju 

Action by Lucy Phillips against the Nationai Council Theta 
Order United American Mechanics. From a judgment for defendant, 
plaintiff appeals. Affirmed. 


R. H. Hayes, of Pittsboro, for appellant. 
Douglass & Douglass, of Raleigh, for appellee 


*Decision rendered, Feb. 27, 1918. 95 S. E. Rep. 91. 


Vol. LI—365. 
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SUPERIOR LODGE, DEGREE OF HONOR, v. VAN CAMP, 
INSURANCE CoMMISSIONER. (No. 4335.)* 


(Supreme Court. of South Dakota.) 


1, INSURANCE—FRATERNAL BENEFIT ASSOCIATION—AR- 
TICLES OF INCORPORATION—SUFFICIENCY. 


Articles of incorporation of a society stating purpose, “To create funds 
in aid of the members during sickness or other disability, and for the 
erection of homes for the widows and orphans of its members or 
for such other purposes as the Superior Lodge may determine and 
generally to care for the living and bury the dead and to pledge 
the members to the payment of a stipulated sum to such beneficiary 
as a deceased member may have designated while living, under such 
restrictions and upon conditions as the laws of the order may 
prescribe,” are sufficient basis to authorize adoption of by-laws for 
transaction of mutual benefit insurance business. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—INCORPORA- 
TION—“CONTROL”—“ORGANIZED”—“INCORPORATED.” 


Civ. Code, art. 18, §§ 706-738, regulating fraternal insurance, is an act 
for incorporation of fraternal insurance companies, and not merely 
regulatory, although Laws 1890, c, 51, which was the parent law of 
article 18, merely provided for “control,” such word indicating a 
broader scope than mere regulation, and in view of Civ. Code, §§ 
707, 708, providing rules for corporations organized under the act,’ 
the word “organized” being synonymous with “incorporated,” and 
therefore a fraternal benefit association organized under article 18 
is a corporation. 

(For other cases, see Insurance, Dec. Dig. § 689.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Control; Incorporated; Organized.) 


_ Original application for peremptory writ of mandamus by the Sup- 
erior Lodge, Degree of Honor, against W. N. Van Camp, as Commis- 
sioner of Insurance. Writ granted. 


Bailey & Voorhees, of Sioux Falls, for plaintiff. 
Byron S. Payne, Asst. Atty. Gen., for defendant. 


*Decision rendered, Feb. 25, 1918. 166 N. W. Rep. 545. 
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HONEA v. AMERICAN COUNCIL, NO. 27, 
J.O.U. A. M,, er aL* 


(Supreme Court of Tennessee.) 


1. INSURANCE—FRATERNAL INSURANCE—EXHAUSTION OF 
REMEDIES. 


A beneficial order or association may validly stipulate that remedies 
must be exhausted by an appeal to a higher tribunal of the order, 


~*Decision rendered, Feb. 11, 1918 201 S. W. Rep. 127. 
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provided for the adjudication of claims, though it may not wholly 
cuewe its member of the right to invoke the aid of the courts of 
the land. 


(For other cases, see Insurance, Dec. Dig. § 805[1] 


2. INSURANCE—FRATERNAL INSURANCE—EXHAUSTION OF 
REMEDIES. 


Where the right to a funeral benefit against a fraternal order is involved, 
the beneficiary may sue without appealing to the judicatories within the 
order, though the by-laws provided for appeals therein, if they did 
not expressly inhibit suit in the courts before exhaustion of the 
remedies within the order. 


(For other cases, see Insurance, Dec, Dig. § 805[1]). 


3. INSURANCE—FRATERNAL INSURANCE—RIGHT TO RE- 
COVER—TIME OF REINSTATEMENT. 


Under by-laws of fraternal order, entitling beneficiary to receive funeral 
benefits for the death of a member, not caused from any disease 
which had demonstrated itself prior to his reinstatement, the benefi- 
ciary of a member who had been suspended and whose fatal illness 
demonstrated itself after he applied for reinstatement, but before 
he was finally enrolled on the books of the National Council, could 
not recover the death benefit. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


4. INSURANCE—FRATERNAL INSURANCE—BY-LAWS — CON- 
STRUCTION. 


The laws of a beneficial association or order, by which the members are 
bound as by contract, are to be liberally construed in favor of the 
indemnity of the member or his beneficiaries so as to effectuate 
the benevolent purpose of the order; but the construction must be 
of the laws as a whole, rather than of a segregated clause, and it 
must not be a forced one nor one that runs counter to.the manifest 
intention of the contracting parties expressed in unambiguous terms. 


(For other cases, see Insurance, Dec, Dig § 726.) 
5. ee INSURANCE—RIGHT TO BENE- 
ITS. 


Where beneficiary of member of fraternal order who had been suspended 
lost right to recover against national council by delay in enrollment 
after reinstatement, she could not recover against the local council 
whose by-laws postponed right to benefits until three months after 
reinstatement; the member having died before expiration of such 
time. 


(For other cases, see Insurance, Dec. Dig. § 764.) 


Certiorari to Court of Civil Appeals. 

Bilt by Mrs. D. W. Honea against the American Council No, 27, 
Junior Order of United American Mechanics and others. To review a 
judgment of the Court of Civil Appeals, affirming judgment of the 
chancery court for defendant, plaintiff brings certiorari. Affirmed. 
= 


wn 

J. W. Staples and Wm. M. Hannah, both of Harriman, for Mrs. 
D. W. Honea. 

Cassell & Harris, of Harriman, for American Council, No. 27, J. O. 
U. A. M. 
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MORRIS v. FT. WORTH LIFE INS. CO. (No. 1845.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1. ee — DISCRIMINATION — COLLATERAL AGREE- 


An agreement of an insurance company to lend money to one at a low 
rate of interest if he would take out a certain amount of insurance, 
not being mentioned in the policy, was void under Rev. St. 1911, art. 
4954, prohibiting discrimination in favor of individuals, 


(For other cases, see Insurance, Dec. Dig. § 138[2]). 


2. INSURANCE — CANCELLATION OF POLICY — PROMISES 
or inure, STATUTES—CONSTRUCTIVE KNOWLEDGE 
Sigal H 


A policy holder cannot ask rescission of policy, in that he was deceived 
by a promise to lend him money at a low rate of interest if he 
would take out a policy, which violated Rev. St, 1911, art. 4954, pro- 
hibiting insurance companies from discrimination between individuals 
by giving valuable inducements not mentioned in the policy, being 
charged with a knowledge of its invalidity. 


(For other cases, see Insurance, Dec. Dig. § 138[2]). 


Appeal from District Court, Camp County; R. M. Smith, Judge. 
Action by James W. Morris against the Ft, Worth Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Aticmeé. 


M. M. Smith, of Pittsburg, for appellant. 
R. M. Rowland and Robt. Harrison, both of Ft, Worth, for appellee. 


*Decision rendered, Jan. 2, 1918. Rehearing denied Jan. 24, 1918. 200 
S. W. Rep. 1114. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEw York CouNTY. 





NORD DEUTSCHE INS, CO. OF HAMBURG GERMANY, 
v. 


JOHN L. DUDLEY, JR., CO. er au.* 


1, WAR—EFFECT ON CIVIL RIGHTS AND REMEDIES. 


The prosecution of an action by a German insurance company for con- 
version will be stayed though a long delay may greatly impair its 
remedy, as any moneys collected would be placed at once within ‘its 
control, and within the potential control of the German Empire, 


(For other cases, see Insurance, Dec. Dig. § 10[2]). 


2. WAR—EFFECT ON CIVIL RIGHTS AND REMEDIES. 


The alien property custodian, appointed under the Trading with the 
Enemy Act (Act Cong. Oct. 6, 1917, c. 106. 40 Stat. 411), may in- 
tervene in an action by an alien enemy and continue its prosecution. 


(For other cases, see Insurance, Dec. Dig. § 10[2]). 


Action by the Nord Deutsche Insurance Company of Hamburg. 
Germany, against the John L. Dudley, Jr., Company and others. On 
motion to stay the action. Motion granted. 


GAVEGAN, J. [1] If unhampered by statutes or precedents, 
my inclination would be to deny this motion for an order staying 
the prosecution of this action. If it be true, as claimed, that 
plaintiff's moneys have been converted by the defendants, a long 
delay may greatly impair the remedy. But the application must 
be governed by the precedents. If plaintiff is entitled to judg- 
ment, the moneys collected must be placed at once within the 
plaintiff’s control, and that means within the potential control of 
the German Empire. It is not the policy of this government to 
directly or indirectly furnish funds or any other means for prose- 
cuting the war to any of its enemies. The following quotations 
are taken from a recent opinion handed down by the Appellate 
Division : 

“It is inconceivable that our courts would permit a German 
subject, resident in Germany, to prosecute an action in our courts 
during the war. * * * The rule in question has its origin in 
the law of nations; it is for the benefit of the nation, designed to 
assist the nation in a successful prosecution of the war, and can- 
not be modified in the interest of individual citizens, who happen 
to be affected.” 

[2] An alien property custodian has been appointed by the 


*Decision rendered, January 11, 1918. 169 N. Y. Supp. 303. 
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President under the Trading With the Enemy Act. Upon the situ- 
ation being called to his attention, that official may intervene, and 
take over and continue the prosecution of the action; but it cer- 
tainly cannot be further prosecuted in the interest of this plain- 
tiff Rothbart v. Herzfeld, 179 App. Div. 865, 167 N. Y. Supp. 
199. 

The motion must be granted. Settle order on notice. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, STEUBEN COUNTY. 


MIGLIER 
G v. 


PHCENIX INS. CO. OF HARTFORD, CONN.* 


1. INSURANCE—ACTIONS ON POLICY—PLEADING — SUFFI- 
CIENCY. 


In an action on a fire policy in which the complaint was verified on 
November 24, 1917, a complaint, alleging that the insured property 
was destroyed by fire on January 27, 1917, sufficiently showed. with- 
out specifically alleging, that the action was commenced within 12 
months after the fire. 


(For other cases, see Insurance Dec, Dig. § 634[1]). 


2. INSURANCE-—-ACTIONS ON POLICY—PLEADING — SUFFI- 
CIENCY. 

In an action on a fire policy, a complaint, alleging a destruction of the 
property by fire on January 27, 1917, and that on or about July 13, 
1917, plaintiff fully complied with the provisions of the policy and 
furnished defendant with satisfactory proofs of the loss, and t at 
defendant accepted them and retained them without objection as 
and for a full and complete compliance with the terms and _ pro- 
visions of the policy, was sufficient without alleging that immediate 
notice of the fire was given. 


(For other cases, see Insurance, Dec. Dig. § 634[2]). 

3. INSURANCE—ACTIONS ON POLICY — PLEADING — SUFFI- 
CIENCY. 

The complaint was sufficient to enable plaintiff to claim a waiver of 


the time of presentation of proofs of loss if he could prove such 
waiver. 


(For other cases, see Insurance, Dec, Dig. § 645[3].) 
4. INSURANCE—CONSTRUCTION OF POLICY—LIBERAL OR 
- STRICT CONSTRUCTION. 


The terms of fire insurance policies should not be construed strictly and 
arbitrarily against insured, but liberally in his favor. 


(For other cases, see Insurance Dec. Dig. § 146[3]). 
*Decision rendered, February 21, 1918. 169 N. Y. Supp. 45. 
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5. iS Stine Go mae FOR JURY—SCOPE 
OF INQUIRY ON DEMURRER 


Whether an insurer has waived the precise terms of the policy respect- 
ing the proofs of loss and the time of service thereof is a question 
for the jury, and should not be determined on demurrer to the com- 
plaint. 


(For other cases, see Insurance Dec, Dig. § 668[15]). 


Action by Mariontonio Miglier against the Phcenix Insurance Com- 
pany of Hartford, Conn. On demurrer to plaintiff's complaint. De- 
murrer overruled. 


J. B. Hargrave, of Canisteo (James O. Sebring, of Corning, of coun- 
sel), for plaintiff. 


Shire & Jellinek, of Buffalo (Harry Ginsburg, of Brooklyn, of coun- 
sel), for defendant. 


CLARK, J. This is an action to recover on a fire insurance 
policy. Defendant demurs to the complaint on the ground that it 
does not state facts sufficient to constitute a cause of action, in 
that it does not state that immediate notice of the fire was given 
to the defendant ; that the complaint does not allege that the action 
was commenced within twelve months after the fire; and that it 
does not allege facts constituting a waiver of timely service of 
proofs of loss. 

The fire occurred January 27, 1917, and proofs of loss were 
furnished defendant about July 13, 1917, and were retained by 
defendant without objection and without requiring further proofs. 
The action was begun in November, 1917; the complaint being 
verified November 24th of that year. 

The complaint, after alleging the incorporation of the defend- 
ant and the issuing of the policy of insurance sued upon, states: 

“That on or about the 27th day of January, 1917, the said dwell- 
ing, insured as aforesaid, was totally destroyed by fire, and that 
thereafter on or about July 13, 1917, the plaintiff fully complied 
with the terms and provisions of the said policy, and did furnish 
to the defendant satisfactory proofs of the said loss, and the de- 
fendant accepted of the said proofs and retained the same with- 
out objection, as and for a full and complete compliance with the 
said terms and provisions of the said policy.” 

The complaint further contains this provision: 

“Sixth. That more than sixty (60) days have elapsed since 
plaintiff furnished the said proofs of loss, as aforesaid, and that 
the said defendant has wholly failed, refused and neglected to 
comply with the terms and provisions of the said policy by paying 
to the plaintiff the amount of the said insurance upon the said 
dwelling, and there is now justly due and owing to the plaintiff 
from the defendant the sum of one thousand ($1,000.00) dollars, 
with interest thereon from the 27th day of January, 1917.” 


[1] These allegations would seem to be sufficient, and I do 
not think it was necessary to allege that the action was com- 
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menced within twelve months after the fire. The entire com- 
plaint shows that fact clearly enough without its being specifically 
alleged. Corico v. Smith, 178 App. Div. 33, 164 N. Y. Supp. 190; 
Sharrow v. Inland Lines, Ltd., 214 N. Y. 101, 108 N. E. 217, 
L. R. A. 1915E, 1912, Ann. Cas. 1916D, 1236. 

{2] The complaint states that the plaintiff furnished to the 
defendant satisfactory proofs of the loss, and that the defendant 
accepted of said proofs and retained the same without objection 
as and for a full and complete compliance with the terms and 
provisions of the policy, and that more than sixty days have 
elapsed since the proofs were furnished. That is sufficient with- 
out an allegation that immediate notice of the fire was given. 
Clemens v. American Fire Ins. Co., 70 App. Div. 435, 75 N. Y. 
Supp. 484. 

The case of Williams v. Fire Ass’n of Philadelphia, 119 App. 
Div. 573, 104 N. Y. Supp. 100, relied upon by defendant, is not 
deemed a controlling authority here. In that case neither the 
pleadings nor the proofs showed that the action was commenced 
within twelve months after the fire; the fire occurring in October, 
1900, and the action not being commenced until January, 1905. 
Here the fire occurred in January, 1917, and the proofs of loss 
were furnished in July and the action begun in November of 
that year. 

[3] Defendant complains that the complaint does not allege 
facts showing a waiver of the time of the presentation of proofs 
of loss. I think the complaint is sufficient to enable plaintiff to 
claim a waiver if he can prove it. 

[4] It would not be proper to construe the terms of fire insur- 
ance policies strictly and arbitrarily against the insured, but they 
should be liberally construed in favor of the insured. 

Here it is alleged that in July 1917, after the fire had occurred 
in January, the plaintiff “fully complied with the terms and pro- 
visions of the said policy, and did furnish to the defendant satis- 
factory proofs of the said loss, and the defendant accepted of the 
said proofs, and retained the same without objection as and for 
a full and complete compliance with the terms and provisions of 
the said policy, and that more than sixty days have elapsed since 
plaintiff furnished the said proofs of loss,” etc. 

[5] That certainly is a sufficient statement of facts to enable 
plaintiff to offer proof at the trial on the question whether or not 
the defendant, by retaining the proofs of loss furnished, without 
objection, waived the precise terms of the policy on the ques- 
tion of the sufficiency of the proofs of loss and time of service 
thereof. The question as to whether the defendant had thus 
waived would be for the jury, and should not be disposed of at 
Special Term. Glazier v. Home Ins. Co., 190 N. Y. 6, 82 N. E. 
727; Brink v. Hanover Fire Ins. Co., 80 N. Y. 108. 

Keeping in view the fact that it is the policy of courts to con- 
strue the terms of fire insurance policies liberally, and in favor of 
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the insured, instead of construing them strictly and arbitrarily 
against the insured, the complaint in this action would seem to set 
forth facts sufficient to constitute a cause of action. 

Judgment is therefore directed in favor of the plaintiff, over- 
ruling the demurrer, with costs, with leave to defendant to an- 
swer within twenty days on payment of costs. 


SUPREME COURT OF NEW YORK. 


TriaL TERM, ALBANY COUNTY. 


FORT et AL. 
v. 


GLOBE & RUTGERS FIRE INS. CO* 


2. INSURANCE—REFORMATION OF RENEWAL—CONTINUING 
MISTAKE, 

Where a second insurance policy is based on statements of ownership 
made for an expired first policy, and contains the same error 
in ownership as such first policy, the mistake is a continuing one, 
and, if equity could have reformed the first policy, it can reform the 
second. 


(For other cases, see Insurance, Dec. Dig. § 143[5]). 


3. REFORMATION OF {NSTRUMENTS—BURDEN OF PROOF 
—INTENTION. 

In a suit to reform an insurance policy for mutual mistake, the policy 
holders are bound to prove that it was the intention of the insurance 
company to have the policy read as they alleged it should have 
read. 


(For other cases, see Insurance, Dec. Dig. § 43.) 
4. INSURANCE—FORt EITURE—CHANwE IN TITur—EMINENT 
DOMAIN. 


Where property was being taken by city of Albany, and a Supreme 
Court order confirming the commissioner’s report was duly made 
and recorded, and all provisions of Laws 1883, c. 298, tit. 17, §§ 7, 8, 
complied with except payment or deposit for payment, the title had 
not yet passed, and proceedings could not affect the validity of an 
insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 328[2]). 


5. INSURANCE—SUBROGATION. 


A stipulation and order, as between owners and city, that, if owners col- 
ted from insurer loss accruing prior to passing of title to city, 

the latter should be relieved from its award by such amount, with- 
out prejudice to renewing claim on failure to so collect, is equitable, 
and does not preclude recovery from insurance company, as impair- 


* Decision rendered, Feb. 11, 1918. 169 N. Y. Supp. 229. 
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ing insurer’s right of subrogation, where the loss is unpaid, and 
was not caused by city. 
(For other cases, see {nsurance, Dec. Dig. § 606[1]., 


Action by Margaret D, Fort, as administratrix of the estate of 
Frank A. Fort, deceased, and others, against the Globe & Rutgers Fire 
Insurance Company. Judgment for plaintiffs. 


Joseph A. Murphy, of Albariy, for plaintiffs. 

Cardozo & Nathan, of New York City (Michael D. Cardozo, Jr., of 
— York City, and Charles B. Sullivan, of Albany, of counsel), for 
defendant. 


RUDD, J. Since the taking of the testimony two of the 
parties plaintiff died, and the failure for some time to revive the 
action in the names of their legal representatives has caused some 
delay in the final submission of the issues. 

The action is brought to reform a policy of fire insurance is- 
sued by the defendant for the sum of $2,500, covering building 
located in the city of Albany, devised under the will of Peter V. 
Fort, deceased, to Frank A. Fort, Raymond N. Fort, Charles H. 
Fort, and Clarence V. Fort, giving to Frank A. Fort a life interest 
and to the others the remainder. Under the will of Peter V. Fort, 
Frank A. Fort was charged with the keeping of the property in- 
sured as against fire. 

The real estate in question was involved in a condemnation 
proceeding brought by the city of Albany, which resulted in the 
appointment of commissioners to award just compensation to 
the owners for the taking of the premises for public use. The 
report of the commissioners fixing the amount of the award was 
confirmed at the Special Term, by an order entered and recorded 
in the Albany county clerk’s office on September 27, 1913. 


In July, 1912, Frank A. Fort, who had a life estate in the 
premises, went to the office of the agent of the defendant insur- 
ance company to secure policies of insurance upon the property, 
requesting the defendant’s agent, Dolan, to issue policies in the 
aggregate amount of $20,000. At the time that this request was 
made Raymond N. Fort, one of the plaintiffs, told the agent, 
Dolan, that it was the duty of Frank A. Fort to keep the prop- 
erty insured for the benefit of himself and the remaindermen, 
and he further told him that he (Raymond N. Fort) had threat- 
ened Frank A. Fort with legal proceedings if he failed to keep 
the property insured. The agent, Dolan, was at that time also 
told by Frank A. Fort the names of the persons interested in the 
property, and what their respective interests were. 

Plaintiffs requested their attorney, Mr. Joseph A. Murphy, to 
attend at the office of the agent, Dolan, and Mr. Dolan and Mr. 
Murphy talked concerning the persons interested in the property 
and the amount of the insurance, and this talk was had in the 
presence of Frank A. Fort and Raymond N. Fort. Mr. Murphy 
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told the agent, Dolan, that the obligation was upon Frank A. 
Fort to pay the premiums, and that as his attorney he would see 
that the premiums were paid. 

It was finally arranged that Mr. Dolan, as agent, would issue 
$10,000 of fire insurance in companies which he represented, one 
of which.was the defendant in this action, and thereafter, and on 
the 24th day of July, 1912, policy No. 48737 for $2,500 was is- 
sued for one year. This policy was delivered at the office of Mr. 
Murphy, in which was written as the insured the name of Frank 
A. Fort. The premium was paid. 

In the month of July, 1913, one year thereafter, the defendant 
issued policy No. 95728, covering the same premises, for the same 
amount, written in the name of Frank A. Fort, which policy was 
also delivered at Mr. Murphy’s office. The premium on the second 
policy was paid; both policies were kept by Mr. Murphy with 
other papers belonging to Frank A. Fort, who did not see either 
policy until October, 1913, and the plaintiff Raymond N. Fort 
never saw either policy until the same time. 

On the 7th day of October, 1913, a fire occurred. The policy 
involved in this action, the one issued in July, 1913, No. 95728, 
was outstanding at the time of the fire in the name of Frank A. 
Fort. Within sixty days after the date of the fire, proofs of loss 
were made by the plaintiffs and sent to the insurance company. 
These proofs were returned, and the defendant refused to go to 
the expense of making an appraisal upon the loss, and refused to 
pay any part of the loss, for the reasons that: 

(1) The property was not insured in the name of the true 
owner. ' 

(2) The title to the property had passed from the insured and 
the owners upon and by the order of confirmation made in the 
condemnation proceedings on the 26th day of July, 1913, and 
that at the time of the fire, October 7, 1913, the insured or owners 
mentioned in the policies were without an insurable interest, and 
that the policies were void. 


This action seeks a reformation of the policy, by inserting 
therein the names of the owners of the premises, instead of the 
name of Frank A. Fort, and seeks to recover the amount of the 
insurance, $2,500. 

The answer of the defendant sets up that the policy was void 
because of the failure on the part of the insured to correctly 
state the interest of the insured, that the title to the property had 
passed to the city of Albany upon the confirmation of the report 
of the commissioners in the condemnation proceeding, and that 
the insurer, the defendant, is entitled to be subrogated to the 
rights of the insured as against the city of Albany, to the extent 
of the amount which the defendant may be obliged to pay under 
the policy involved herein, 

The amount of the damage sustained by the fire was $11,181.92. 
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The insurance outstanding, covered by four policies, one of 
which is here in question, aggregated $10,000. 3 

[1-3] Considering first the question of the reformation: The 
policy cannot be reformed, as sought by plaintiffs, unless the 
insertion of the name of Frank A. Fort in the policy as the owner 
of the premises, and as such having an insurable interest therein, 
was the result of a mutual mistake. The words “mutual mis- 
take,” in the rule that equity will reform contracts therefore, 
mean a mistake shared by both parties, and such mistake gen- 
erally relates, as here, to a mistake concerning the contents of 
a written instrument. 

The evidence shows that, when the parties sought insurance 
from the defendant, through defendant’s agent, Dolan, it was 
clearly understood by both plaintiffs and Dolan, whose counter- 
signature of the policy was necessary in order to give it force 
and validity, that certain of the plaintiffs had the title to the 
property, subject to the life estate of Frank A. Fort; that had 
been the subject of conversation as testified by Dolan, and, more 
than that, Dolan had known of the relations of these parties 
for many years. The mistake on the part of Dolan, the agent 
of the company, was in causing the insurance contract to be 
written in the name of Frank A. Fort, instead of in the names 
of all the parties in interest. The mistake on the part of the 
plaintiffs, and the attorney representing them, was in not seeing 
that the policy was properly written. 

The policy here involved was issued and accepted on and after 
the expiration of the first policy written, and while it is not a 
renewal policy in the sense sometimes used, it is in effect the same 
contract.of insurance continued between the same parties, at 
the same rate, upon the same property, for another year, and 
grows out of what was said by and between the parties resulting 
in the insurance of the first policy. If the form in which the 
policy was written was the result of a mutual mistake, equity 
requires that it should in that regard be reformed. It seems clear 
that there was no fraud perpetrated or attempted. It was a 
transaction in absolute good faith. Frank A. Fort was trying 
to carry out the obligation upon him as a life tenant to keep the 
property, which he was enjoying during his life, insured for the 
benefit of those who would take it upon the expiration of the life 
tenancy. The remaindermen had, or could have, no object 
in having the policy written in the name of the life tenant, and 
the insurance company could gain nothing by having the policy 
written in the name of one who might not have an insurable 
interest. The company received its premium, and it must be 
assumed was quite willing to take the risk. 

While the plaintiffs are bound to prove that it was the inten- 
tion of the insurance company to have the policy read as it should 
have read, such an inference clearly may be had from the 
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testimony which was given with reference to what was said 
concerning the ownership of the property when the policies 
were sought, and, while no conversation took place at the time 
of the issuance of the policy here in question, still the error in 
the issuance of the second policy was the result of an error on 
the part of both parties when the first and original policy was 
issued, of which this policy is but a continuation as to obligation, 
in form, and a duplicate of the first. 

The mistake was a continuing one, and if it was such as would 
have justified, in equity, the reformation of the first insurance 
contract, represented by the policy issued in July, 1912 it is cer- 
tainly one for which the form of the second policy, the one now in 
question, is responsible. It was not such a situation as justified 
the defendant, through its agent, in assuming that the second 
policy must be correct in form because no objection had been 
made to the first. The defendant’s agerit did not write the 
contract in the form in which he was told to write it, although 
he knew what the proper form should have been, and the plaintiff 
did not discover the error until the loss had occurred, against 
which the insurance was placed. 


[4] The defendant contends that, even if the policy should be 
reformed, the plaintiffs are not entitled to recover, because there 
had been a forfeiture of the policy before the fire. This for- 
feiture, the defendant submits, came about through a change in 
the title, interest, or possession of the subject of the policy— 
that is, of the building insured—through and resulting from the 
order confirming the award made by the commissioners in con- 
demnation. 


The property was taken by the city of Albany under chapter 
298 of the Laws of 1883. Sections 7 and 8, tit. 17, of that 
chapter, are controlling as to when and how the title passes. 
Section 7 in substance provides that the report of the commis- 
sioners shall be presented to the Supreme Court at a Special 
Term, in the Third judicial district, after notice, and that the 
court shall thereupon confirm the report and make an order of 
confirmation containing a recital of the substance of the pro- 
ceedings in the matter of the application and a description of the 
real estate appraised for which compensation is to be made. 
Section 8 in substance provides that a certified copy of the order 
of confirmation shall be recorded at full length in the clerk’s office 
in Albany county, and thereupon, and upon payment or deposit 
of the sum to be paid as compensation, the city of Albany shall 
be entitled to enter upon and be seised of the fee of the real 
estate so taken as aforesaid, for public use. 

The order of confirmation was made July 26, 1913. A certified 
copy of the order was on the 27th of September, 1913, recorded 
in the clerk’s office of Albany county, but no part of the com- 
pensation was paid at that time to the owners of the property, 
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nor was any deposit thereof made as required by the statute. 
The fire was October 7, 1913. The owners of the property 
collected the rents for October, November, and December, 1913, 
and it was not until January, 1914, that the compensation or 
award fixed by the commissioners was paid to the Union Trust 
Company for the benefit of those interested therein. In fact, 
the Union Trust Company was not appointed a trustee for the 
purpose of receiving the proceeds of the award until December 
13, 1913, so that the title had not passed to the city of Albany, 
and the city was not seised of the property and was not entitled 
to enter therein, nor had it entered upon the property as owner 
before the date of the fire. The title at the time of the fire, 
October 7, 1913, was just the same as it was when the policy of 
insurance was issued. 

[5] The defendant further contends that plaintiffs are not 
entitled to recover because they have impaired the defendant’s 
right of subrogation. This alleged impairment, it is claimed, 
grows out of a stipulation and an order of this court made on 
the 29th day of December, 1913, which order, based upon a 
written stipulation of all the parties in interest, provides in 
substance for the distribution of the amount of the award of 
the commissioners for the property taken, The award amounted 
to $95,000. 

The order recited the confirmation of the award; that the 
title had not as yet passed to the city of Albany, but remained 
in the persons to whom it was devised under the will of Peter V. 
Fort ; that a fire had occurred, partially destroying the building and 
damaging it to the extent of upwards of $10,000, the exact 
amount of which damage had not as yet been determined ; that 
the city of Albany was unwilling to pay the amount so awarded 
for the premises in their damaged condition, the award having 
been made prior to October 7, 1913, when the fire occurred ; that 
there were certain unpaid taxes and assessments against the 
premises; that the city stood ready to pay the amount of the 
award, $95,000, less such a sum as would represent the loss and 
damage to the premises by the fire, after deducting in addition 
to such loss and damage the sum sufficient to pay the unpaid 
taxes and assessments; and it was ordered that there should be 
paid into court the sum of $10,000 to be retained until the amount 
of the damage to the property by reason of the fire of October 
7, 1913, should be ascertained; that, when the amount of the 
damage shall have been collected upon the insurance policies 
outstanding, such amount should be regarded as the extent of 
the damage to the property, and that amount should be deducted 
from the aforesaid sum of $10,000 and returned to the’ city, but 
that, in case the insurance companies, or either one of them, 
should successfully resist payment of such insurance, then the 
order was to be without prejudice to further application by said 
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claimants upon due notice to the city for the payment and distri- 
bution of said sum of $10,000; that the balance of the award of 
$95,000, after deducting these items, should be paid to the 
trustees, who should receive and administer the same under the 
terms of the last will and testament of Peter V. Fort. 

The defendant contends that because of this stipulation and 
this order, whereby, in the event that the insurance companies 
are held to the extent of the insurance $10,000, that thereby the 
city of Albany should be released from the payment of $10,000, 
on account of the award, that thus the defendant’s right of 
subrogation has been impaird. .The defendant would be entitled 
to subrogation under its policy, if the company claimed that the 
fire was caused by the neglect of any person. Then upon pay- 
ment of the loss the fire insurance company would be subrogated 
to the extent of such payment, to a right of recovery by. the 
insured against the party causing the loss for the amount thereof. 
The company has not paid, or offered to pay; the company has 
refused to pay. 

It is not claimed that the city of Albany in any way has caused 
a loss to the insurance company under its policy. The city is 
not responsible for the fire. The defendant’s claim of subroga- 
tion means that if the companies under the policies outstanding, 
are called upon to pay to the owners of the property $10,000, a 
part of the actual damage to the property by the fire, then the 
fire insurane companies should be entitled to recover the $10,000 
from the city of Albany, the amount now held under the 
order of the court out of the award of the commissioners; that 
is, the city would pay the full amount of the compensation 
awarded by the commissioners, amounting to $95,000, for prop- 
erty which had been damaged while in the ownership and posses- 
sion of these plaintiffs to the extent of $10,000; the fire insurance 
companies, carrying the fire risks under contracts for which 
premiums had been duly paid, being relieved from all financial 
obligation. 

The owners would be paid, the city would get $85,000 worth 
of property, for which it would be obliged to pay $95,000, and 
the fire insurance companies carrying the risks would be relieved. 
That does not seem to be equity. Subrogation rests on the 
principle of equity; it is not founded on contract; it is enforced 
for the purpose of accomplishing the ends of substantial justice. 
Resting as it does upon equitable grounds, it will not be enforced 
against superior equities. 

There is no ground for just criticism of the stipulation made 
between the parties whereby $10,000 of the award is retained 
pending the determination of the question of the liability of the 
insurance companies under their policies, and that, in the event 
that the companies are held liable to the amount of $10,000, then 
the sum thus retained should be deducted from the amount 
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which the city should pay to the owners of the property under 
the award. The owners should not be paid both by the city 
and by the insurance companies, and the city should not pay 
for property which was destroyed, and which did not exist prior 
to the title of the property passing to the city of Albany. 

Findings may be made, upon which judgment may be entered 
in accordance with the demands of the plaintiffs in the complaint 
herein. 


BARNETT v. MATTHEWS. (7 Div. 431.)* 
(Court of Appeals of Alabama.) 


1. INSURANCE—INSURANCE AGENTS—VIOLATIONS OF REG- 
ULATIONS—PENALTIES. 


Under Code 1907, § 4580, providing that any agent or ‘person shall be 
personally liable for the full amount of any loss sustained on con- 
tracts of insurance unlawfully made by or through him for any 
company not authorized to do business in the state, the penalty is in 
favor of the person sustaining the loss. 


(For other cases, see Insurance Dec. Dig, § 27.) 


2. INSURANCE—ACTION AGAINST INSURANCE AGENT—PER- 
SONS ENTITLED TO SUE. 


Under Code 1907, § 4580, making agents of companies not authorized to 
do business in the state personally liable for losses, and section 
4588, providing that every penalty provided in that article 
shall be sued for and recovered in the name of the state, the 
holder of a policy issued by an unauthorized company may sue the 
agent through whom it was issued in his own name, though it may 
be that the action might be brought in the name of the state for the 
policy holder’s benefit. 


(For other cases, see Insurance, Dec. Dig. § 25.) 


3. INSURANCE —“INSURANCE AGENTS”—VIOLATIONS OF 
REGULATIONS—PENALTIES. 


Under Code 1907, § 4580, making agents personally liable for losses 
sustained on policies unlawfully made by or through them for com- 
panies not authorized to do business in the state, and section 7189, as 
amended by Acts 1909, p. 120, § 1, providing that any person taking 
or transmitting any application for insurance or any policy to or 
from the insurance company, or receiving or delivering any policy, 
or receiving, collecting, or transmitting any premium, etc., is deemed 
an insurance agent whether such acts shall be done at the request 
or instance or by the employment of the company, or any other 
person, a person through whom an application was transmitted to 
a company not authorized to do business in the state and who 
delivered the policy, collected the premium, and after deducting 
part of it remitted the balance to the company’s agent in another 


*Decision rendered, Feb. 12, 1918. 77 S. Rep. 965. 
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state, from whom he received the policy, was liable to the policy 
holder for a loss sustained thereunder. 


(For other cases, see Insurance, Dec. Dig. § 25.) 


(For other definitions, see Words Phrases, First and Second Series, 
Insurance Agent.) 


4. INSURANCE—ACTIONS AGAINST INSURANCE AGENTS— 
CONDITIONS PRECEDENT. 


Under Code 1907, § 4580, the holder of a policy issued by a company - 
not authorized to do business in the state need not comply with its 
provisions as to making and forwarding proofs of loss or make any 
effort to collect the loss from the company before suing the agent 
by or through whom it was issued. 


(For other cases, see Insurance, Dec. Dig, § 25.) 


Appeal from Clay County Court; E. J. Garrison, Judge, 

Action by M. P. Barnett against T. O. Matthews for statutory 
penalty. From a judgment for defendant, plaintiff appeals. Reversed 
and remanded. ’ 


Merrill & Cornelius, of Heflin, for appellant. 
Lackey & Rowland, of Ashland, for appellee. 


INSURANCE CO. OF NORTH AMERICA v. KEMPNER 
ET AL. (No. 88.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE POLICIES—AGREEMENT TO ARBITRATE 
—VALIDITY. 

Under Kirby’s Dig. § 4382, declaring that no policy of insurance shall 
contain any condition, provision, or agreement which shall directly 
or indirectly deprive the insured or beneficiary of the right to trial by 
jury on any question of fact arising under such policy, and that all 
such provisions shall be void, a clause of an insurance policy providing 
that in event of disagreement as to the amount of a loss, the matter 
should be determined by arbitration, is void. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


2. INSURANCE—ARBITRATION AGREEMENT—REVOCATION. 


Where, though a provision in a fire policy for arbitration in case of 
disagreement as to loss was void, the parties entered into an 
agreement for arbitration, such agreement is a common-law submis- 
sion to arbitration, and, there being no consideration therefor, may 
be revoked by either party at any time before the award. 


(For other cases, see Insurance, Dec, Dig. § 569.) 


3. INSURANCE— ARBITRATION AGREEMENT — REVOCATION. 
While the method of revocation should be equally dignified as the form 
of agreement f6r submission, yet, where insured’s attorney in writ- 
ing notified the representatives of a fire insurer that unless the 
*Decision rendered, Jan, 14, 1918. 200 S. W. Rep. 986. 
Vol. LI—36. 
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arbitrator appointed was displaced and another selected, the insyred’s 
agreement for submission to arbitration would be revoked, and the 
insurer’s representatives refused to make the change, the agreement 
for submision to arbitration which was in writing must be deemed 
to have been revoked in the same manner. 


(For other cases, see Insurance, Dec. Dig. § 569.) 


4, INSURANCE—SUBMISSION—NOTIFICATION OF ARBITRA- 
TORS. 


Where insured revoked his agreement for submission of the amount of 
loss to arbitrators, and his arbitrator, who was notified of that fact, 
notified the umpire, and the arbitrator selected by insurer, there was 
a sufficient notification to the arbitrators of the revocation, 


(For other cases, see Insurance, Dec. Dig. § 569.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, 
Judge. 

Action by Mrs. S. Kempner and another against the Insurance 
Company of North America. From a judgment for plaintiffs, defendant 
appeals. Affirmed. 


Mehaffy, Reid & Mehaffy, of Little Rock, for appellant, 
Moore, Smith, Moore & Trieber, of Little Rock for appellees. 


WESTERN INS. CO. or Pirrspurcu, Pa., v. SKASS Er AL. 
(No. 8972.)* 


(Supreme Court of Colorado.) 


INSURANCE—FIRE POLICY—EXPLOSIONS. 


A fire policy provision against liability from explosions, unless fire 
ensues, and in such event for the fire damage only, does not exempt 
from liability for loss where the fire preceded and proximately caused 
the explosion. 


(For other cases, see Insurance,’ Dec. Dig. § 422.) 


Error to District Court, City and County of Denver; John A. Perry, 
Judge. 

Action by Rebeca Skass and Milton L. Anfenger against the Western 
Insurance Company of Pittsburgh, Pa. Judgment for plaintiffs, and 
defendant brings error. Affirmed. 


Sylvester G. Williams, of Denver, for plaintiff in error. 
Philip Hornbein and Milton L. Anfenger, both of Denver, for de- 
fendants in error. 


*Decision rendered, March 4, 1918, 171 Pac. Rep. 358. 
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HARTFORD FIRE INS CO. », J. R. BUCKWALTER LUM- 
BER CO. (No. 19943.)* 


(Supreme Court of Mississippi. Division A.) 


1. INSURANCE—MORTGAGE CLAUSE—ORAL CONTRACT TO 
SUBSTITUTE. 

An oral contract by defendant's general agent, who had authority to 
write policies, mortgage clauses, and renewals, to substitute a mort- 
gage clause in a fire policy, was valid. 

(For other cases, see Insurance, Dec. Dig. § 144[2]) 


2. INSURANCE—ORAL MORTGAGE CLAUSE—STATUTE, 


Code 1906, § 2596, providing that every fire policy taken out by a mort- 
gagor or grantor in a deed of trust shall have attached a mortgage 
clause in substantially the form set out in the section, does not 
prohibit the oral agreement to issue a mortgage clause. 


(For ‘other cases, see Insurance, Dec. Dig § 131[1]). 


3. INSURANCE—VALIDITY OF POLICY—ESTOPPEL, 

Where defendant’s general agent, who had authority, stated that fire 
policy was effective as to plaintiff's interest, and that he would 
make out the necessary mortgage clause, defendant is estopped to 
claim that the policy. and mortgage clause therein are void. 

(For other cases, see Insurance Dec. Dig. § 141[1]). 


Appeal from Circuit Court, Newton County; J. D. Carr, Judge, 

Suit by the J. R. Buckwalter Lumber Company against the Hartford 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


McLaurin & Armistead, of Vicksburg, for appellant, 
J. N. Flowers, of Jackson, for appellee. 


*Decision rendered, Feb. 25, 1918. 77 S. Rep. 798. 





WALKER v. FIRE ASS’N OF PHILADELPHIA. 
(No. 12752.)* 


(Kansas City Court of Appeals, Missouri.) 


1. INSURANCE—TORNADO INSURANCE—PROPERTY COVERED 
—INJURY TO SMOKESTACK. 


A tornado policy on a certain 3%4-story flat, its additions adjoining and 
communicating, including foundations, porches, verandas, gas and 
water pipes and fixtures, plumbing and heating apparatus and con- 
nections, plate, ornamental, and stained glass, etc., covered injury to 
a metal smokestack attached to a furnace in a boiler room on the 


* Decision rendered, Feb. 18, 1918. 201 S. W. Rep. 571. 
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same lot as the building, about 25 feet from it; the boiler room 
being connected with the building by heating pipes underground. 


(For other cases, see Insurance Dec. Dig, § 162.) 


2. INSURANCE—TORNADO INSURANCE—LOSS COVERED. 


The clause of a tornado policy that the insurer should not be liable for 
any loss or damage for the blowing down of metal smokestacks, 
unless specifically insured, did not defeat the insured’s claim for 
injury to such a smokestack by a storm which did not blow the 
stack down. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


3. INSURANCE— TORNADO INSURANCE — CONSTRUCTION — 
EXEMPTION CLAUSE. 


An exemption, being written into a tornado policy and proposed by the 
insurer to insured, should not be extended beyond its terms, and 
any doubt should be resolved against the insurer. 


(For other cases, see Insurance, Dec, Dig. § 146[3]). 


Appeal wi Circuit Court, Jackson County; Wm. O. Thomas, 
Judge. 

Action by FrankWalker against the Fire Association of Philadelphia. 
From a judgment for plaintiff, defendant appeals: Affirmed. 


Fyke & Snider of Kansas City, for appellant. 
McGilvray, Woodbury & Woodbury, of Kansas City, for respondent. 


YUSKO v. MIDDLEWEST FIRE INS. CO. oF VaA.tiey Crry, 
N. D.* 


(Supreme Court of North Dakota.) 


1. INSURANCE—FIRE INSURANCE—OTHER INSURANCE— 
WAIVER. 


Where a contract of fire insurance, being the standard form of fire 
insurance contract on file with the commissioner of insurance of the 
state of North Dakota, contains a provision to the effect that said 
policy, unless otherwise provided by agreement indorsed thereon or 
added thereto, should be void if the insured should thereafter make 
or procure any other contract of insurance, whether valid or not, 
on the property covered in whole or in part by defendant’s policy, 
and the insured after the issuing of defendant’s policy did procure 
other insurance without written consent in the manner above stated, 
and the property upon which such double insurance was procured 
was struck by lightning and fire ensued therefrom, causing the total 
destruction of such property, and after such loss the defendant ac- 
quired full knowledge of such additional insurance, and notwith- 
standing such knowledge retained all the premiums for the whole 
time for which such policy was issued, the policy being for a 
definite time, and never returned, offered to return, or tendered to 


*Decision rendered, Oct. 11, 1917, Rehearing Denied Feb. 8, 1918. 
166 N. W. Rep. 539. Syllabus by the Court. 
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the insured at any time or in its answer to the complaint of the 
plaintiff seeking to recover upon such policy contract any of the 
‘unearned premiums, the defendant at all times maintaining its right 
to retain all such unearned premiums, and never having canceled, 
or demanded the cancellation of such policy in its said answer, or 
otherwise. Held, that defendant by its conduct and its retention 
of all such unearned premiums waived the provisions of forfeiture 
of such policy providing against additional insurance, and is estopped 
to deny its liability on such policy contract. 


(For other cases, see Insurance, Dec. Dig, § 392[1]). 


2. INSURANCE—FIRE INSURANCE—OTHER INSURANCE— 
VALIDITY—WAIVER. 


Section 6548, Compiled Laws of 1913, is as follows: “In case of double 
insurance the several insurers are liable to pay losses thereon as 
follows: In fire insurance each insurer must contribute ratably 
towards the loss without regard to the dates of the several policies.” 
Held, that such provision in a fire insurance policy, to the effect 
that it will become void if the insured procures additional insurance 
without the written consent of the insurer indorsed’on such policy, 
when construed in the light of this section, is not void, but voidable 
only; and, where such provision in such policy against additional 
insurance may be waived by waitten consent of the insurer indorsed 
on such policy, and the insured takes out additional insurance, which 
fact becomes known to the insurer, and the insurer keeps all the un- 
earned premiums and takes no steps to cancel such policy, such 
policy contract does not become absolutely void thereby, but at the 
most becomes only voidable, and the insurer cannot, after loss has 
ensued, avoid its risk. 


(For other cases, see Insurance Dec. Dig. §§ 336[1], 392[1].) 
Bruce, C. J. dissenting. 


Appeal from District Court, Morton County; J. M, Hanley, Judge. 
Action by George Yusko against the Middlewest Fire Insurance Com- 

oar id City, N. D. Judgment for plaintiff and defendant appeals. 
rmed. 


Barnett & Richardson, of Fargo, and Nathan H. Chase, of Minne- 
apolis, Minn., for appellant. 
Jacobsen & Murray, of Mott, for respondent. 


MERCER v. GERMANIA FIRE INS. CO.* 
(Supreme Court of Oregon.) 


2. INSURANCE—CHARACTER OF CONTRACT. 
A policy of insurance is a personal contract. 


(For other cases, see Insurance, Dec. Dig. § 124.) 
* Decision rendered, March. 12, 1918. 171 Pac. Rep. 412. f 
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3, INSURANCE—CHARACTER OF CONTRACT—RIGHTS OF 
WIFE. 


A wife cannot recover on an insurance policy in her husband's favor. 
(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4. INSURANCE—CONTRACTS—ESTOPPEL. 


Notwithstanding L, O. L. § 4666, providing the standard form of fire in- 
surance policy, an insurer may estop itself to rely on a denfense 
reserved to it in such standard policy. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


6. INSURANCE—UNDISCLOSED PRINCIPAL—RIGHT TO SUE. 


An action on an open insurances policy is within the rule that an un- 
disclosed principal may ordinarily sue on a contract made by his 
agent for his benefit. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


7, INSURANCE—CONTRACTS—ESTOPPEL. 


Where the property owner, on learning that a fire policy was in her 
divorced husband’s name, sent her agent to the insurer’s agent, who 
advised her to get an assignmént of the policy, but said that the 
policy was all right, when in fact it was void, the insurer was estopped 
to defend under clause of policy avoiding it if the insured’s interest 
were other than as therein stated. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


Department 2. Appeal from Circuit Court, Marion County; Percy 
R. Kelly, Judge. 


Action by Mary I. Mercer against the Germania Fire Insurance Com- 
pany, a corporation. Judgment on verdict for plaintiff, and defendant 
appeals. Reversed and remanded, 


This is an action brought by Mary I. Mercer on a policy of fire in- 
surance issued by the defendant April 7, 1915, covering some real and 
personal property in Marion county belonging to plaintiff. The property 
was destroyed by fire January 27, 1916. The policy was in favor of 
A. G. Mercer, who is alleged in the complaint to have been the agent of 
plaintiff and to have negotiated the insurance on plaintiff’s behalf. The 
answer denies that defendant made any contract with plaintiff. It alleges 
that the policy written in favor of A. G. Mercer contained all the stipu- 
lations required to be placed therein by the laws of Oregon, and provided 
that the policy should be void if the interest of the insured were other 
than sole and unconditional ownership, The reply alleges that in De- 
cember, 1915, plaintiff learned for the first time that the policy had been 
written in the name of A. G. Mercer; that she requested defendant to 
ons the policy by inserting plaintiff's name therein in lieu of that of 

. G. Mercer, or that defendant cancel the policy and issue to her a new 
= for the remainder of the term; that defendant refused to comply 
with these requests or to return to plaintiff any part of the premium paid; 
that defendant advised plaintiff to secure an assignment of the policy 
from A. G. Mercer, and assured her that she would be indemnified in the 
event of a fire pending the assignment. of the policy. These facts are 
alleged as an estoppel against the affirmative defense relied on by de- 
fendant. A jury found for plaintiff on the above issues, and defendant 
appeals from a judgment entered on this verdict. 
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J. C. Veazie, of Portland (Veazie, McCort & Veazie, of Portland, on 
the brief), oe appellant. 

John H. McNary, of Salem (McNary & McNary, of Salem, on the 
brief), for respondent. 


SECURITY LOAN & INVESTMENT CO. v, ETHEREDGE. 
(No. 9879:)* 


(Supreme Court of South Carolina, ) 


aoe POLICIES—ACTION FOR PREMIUM—DE- 

F 

In an action for the premium due on a renewal of a fire insurance. policy, 
it is no defense that the insured, the defendant, failed to comply with 
the iron-safe clause of the policy, or the provision that he should 
taken an inventory, for it is a well-recognized principle of law that 
no one can be heard to plead his own wrong, and so a party to a 
contract cannot be relieved from performing one provision, because he 
himself has broken another. 


(For other cases, see -nsurance, § Dec. Dig. 181.) 


Appeal from Common Pleas Circuit Court of Saluda_County; J. W. 
De Vore, Judge. 

Action by the Security Loan & Investment Company against J. P. 
Etheredge. From a judgment for plaintiff, defendant appeals. Affirmed. 


E. W. Able, of Saluda, for appellant. 
C, J. Ramage and B. W. Crouch, both of Saluda, for respondent. 


* Decision rendered, Jan. 25. 1918. 95 S. E. Rep. 109. 


ROYAL INS. CO oF LivErPoo., ENGLAND, v. HUMPHREY 
Et AL. (No. 7475.)* 


(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—APPEAL—PREMATURE FILING OF SUIT— 
HARMLESS ERROR. 


Where defendant insurer admitted actual receipt of proof of loss before 
suit was filed, there could be no possible injury to it from prematire 
filing of suit, where costs were adjudged against plaintiffs. 


(For other cases, see Insurance, Dec. Dig. 674.) 

2. INSURANCE — APPEAL — REFUSAL TO SUBMIT ISSUE — 
PREJUDICIAL ERROR. 

Refusal to submit issue whether defendant insurer waived proof of loss 


* Decision rendered, Dec, 21, 1917. On motion for rehearing, Jan. 17, 
1918. 201 S. W. Rep. 426 
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could not have materially affected defendant’s rights, where ce- 
fendant admitted that the proof of loss was furnished by plaintiffs 
before suit; there being no complaint that proof was defective, 


(For other cases, see Insurance, Dec. Dig. 674.) 


3. INSURANCE—FIRE—INSURANCE—PROOF OF LOSS—FRAUD 
AND FALSE SWEARING—EVIDENCE. 

That plaintiffs in their proof of loss to defendant insurer had placed the 
value of furniture before the fire and the amount of loss at a higher 
figure than found by the jury, would not show plaintiff’s fraud or 
false swearing in respect thereto. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Galveston County; Robt. G. Street, 


e. 

Suit by Julia C, Humphrey and husband against the Royal Insurance 
Company of Liverpool, England. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


Mart H. Royston, of Galveston, for appellant. 
Marsene Johnson, Elmo Johnson, Roy Johnson, and Marsene John- 
son, Jr., all of Galveston, for appellees. 


BROWN v. VERMONT MUT. FIRE INS. CO.* 
(Supreme Court of Vermont. Rutland.) 


6. INSURANCE—NOTICE OF LOSS—JURY QUESTION. 


In a action on a fire insurance policy, where the defendant claimed that 
a sufficient notice of loss had not been made, it was a question for 
the jury whether such notice had been given, when there was evidence 
to support plaintiff's claim. 


(For other cases, see Insurance, Dec. Dig § 668[4].) 


7. INSURANCE—PROOF OF LOSS—SUFFICIENY. 


In an action on a fire insurance policy, an instruction as to the proof of 
loss that buildings were scheduled at certain sums, and that there 
was evidence tending to show that such sums were the true value 
of the buildings, was a correct statement of the law as to the suf- 
ficiency of the proof of loss as against an objection that the action 
was barred because a sufficient proof of loss had not been made out 
in time; Laws 1908, No. 115, only requiring a new proof to be filed 
when the proof already filed is defective. 


(For other cases, see Insurance, Dec. Dig. 669[13]). 


& INSURANCE—DAMAGES—COST OF: REBUILDING. 


In an action on a fire insurance policy. an instruction that the jury might 
consider the cost of rebuilding was not erroneous, where the policy 
itself provided therefor. 


(For other cases, see Insurance Dic. Dig. § 669[12]). 
* Decision rendered, Feb. 18, 1918. 102 Atl. Rep. 1042. 
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Exceptions from Rutland County Court; Fred, M. Butler, Judge. 

Action by Mary L. Brown against the Vermont Mutual Fire In- 
surance Company to recover on a, policy of insurance. Verdict for 
plaintiff, and defendant excepts. Affirmed. 


Assumpsit upon a fire insurance policy. Plea, general issue, with notice 
of special matter in defense; among other things, that the assured 
had rendered a statement to the company of the time and origin of 
the fire, the interest of the assured and of others in the property 
and the cash value thereof as provided in the policy, and that there- 
fore the policy was void; that the defendant notified the assured on 
November 20, 1915, to make and deliver to the plaintiff a proof of 
loss or statement within 30 days in accordance with the terms and 
requirements of the policy, which the assured did not do; and that 
the company received from the assured on December 1, 1915, certain 
statements relating to the policy and loss, and that within 10 days 
thereafter the company gave the assured notice in writing of certain 
omissions and defects in the notice of proof of loss, but that the 
assured made no further statement or proof of loss, and therefore 
the policy was void. Trial by jury; verdict for plaintiff. 


Argued before WATSON, C, J., and HASELTON, POWERS, 
TAYLOR, and MILES, JJ. 


Joseph C. Jones and John S. Dorsey, both of Rutland, for plaintiff. 
C. V. Poulin and M. C. Webber, both of Ruthland, for defendant. ° 
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ACCIDENT AND HEALTH. 


} UNITED STATES DISTRICT COURT. 
W. D. Missourr, W. D. 





WHEELER 
v. 


i BUSINESS MEN’S ACC, ASS’N OF AMERICA. (No. 4616)* 


ia 1. INSURANCE—STATUTES—APPLICABILITY. 
os Rev. St; Mo. 1909, § 6945, declaring that, in all suits on life policies 
i hereafter issued by any company doing business in the state to a 
citizen of the state, it shall be no defense that the insured committed 
suicide, unless he contemplated suicide at the time he made his 
application for the policy, and any stipulation in ‘the policy to the 
contrary shall be void, which is found in the article entitled “Life 
and Accident Insurance,” is applicable to a policy issued by a Missouri 
corporation organized under the laws pertaining to life and accident 
insurance under the assessment plan, where the policy provided for 
a quarterly payment, called interchangeably “premium” and “assess- 
ment” ; it appearing that the indemnity in case of death was fixed 
in amount,: and that, while the dates for payments were subject to 
change, no departure from the fixed annual amount was contemplated. 


(For other cases, see Insurance, Dec. Dig. § 445[2]). 


2. INSURANCE—WHAT LAW GOVERNS. 


A resident of California forwarded to defendant, a Missouri corporation 
engaged in writing life and accident insurance, his application for in- 
surance, and defendant issued the policy and forwardea it to the 
applicant. The application, which was made a part of the contract 
of insurance, declared that the policy must be acceptable or the 
payment would be returned, and that the applicant, upon receipt of 
the policy, should, if satisfactory, accept it, and, if not satisfactory, 
return it within three days. The policy further stipulated that it 
should not cover any injury, fatal or otherwise, sustained by the 
insured prior to his acceptance of the policy, Held, that the contract 
of insurance, the applicant having accepted the policy, was entered 
into in the state of California, acceptance being in that state, and 
hence governed by the laws of California, under which the stipula- 
tion of nonliability for suicide was valid, instead of the Missouri 
laws, making suicide a defense only if the insured at the time of 
his application contemplated self-destruction. 


(For other cases, see Insurance, Dec. Dig § 125[2]). 






























At Law. Action by Isabelle Wheeler against the Business Men’s 
Accident Association of America. Judgment for defendant. 

williams, rlunter .. Guffin, of Kansas City, Mo., for ,laintiff. 
Gilmore & brown, of Kansas City, Mo., for defendant. 












VAN VALKENBURGH, District Judge. Plaintiff, the widow 
of James Anson Wheeler, sues to recover the suin of $5,000 on an 
indemnity policy issued by the defendant association to her said 


*Decision rendered, February 9, 1918. 247 Fed. Rep. 677. 
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husband, in which plaintiff was named as beneficiary. The plain- 
tiff is a citizen and resident of the state of Texas, and the insured 
on the date of the issuance of the policy, the 24th day of June, 
1916, was a citizen and resident of Los Angeles, Cal. The de- 
fendant is a Missouri corporation, organized as an assessment 
company under section 6950, R. S. Mo. 1909, and is located at 
Kansas City, Mo., within this division and district. September 12, 
1916, less than three months after the issuance of the policy, the 
insured committed suicide. The policy of insurance specifically 
excludes recovery for suicide under any circumstances, and that 
is the ground of defense in this action. The case is tried upon 
an agreed statement of facts, in which it is stipulated that the 
policy was not procured in contemplation of suicide. 

Section 6945 of the Revised Statutes of Missouri provides as 
follows ; 

“Suicide No Defense, When.—In all suits upon policies of in- 
surance on life, hereafter issued by any company doing business 
in this state, to a citizen of this state, it shall be no defense that 
the insured committed suicide, unless it shall be shown to the 
satisfaction of the court or jury trying the cause, that the insured 
contemplated suicide at the time he made his application for the 
policy, and any stipulation in the policy to the contrary shall be 
void.”” 

Defendant, as an incident to its defense claims: (1) That de- 
fendant is incorporated under the laws of Missouri pertaining 
to life and accident insurance upon the assessment plan, and was, 
at the time the policy was issued, engaged in business upon that 
plan under and by virtue of a license issued by the insurance de- 
partment of this state to so carry on its business, and therefore 
does not come within the purview of the statute prohibiting the 
defense of suicide. (2) That the contract is not a Missouri con- 
tract, but a California contract, governed. by the laws of that 
state, in which the defense of suicide is permitted. (3) That the 
insured was not a citizen of Missouri, and therefore not within 
the prohibition of the statute in any event. 

Plaintiff insists: (1) That the defendant company is in fact 
an old line company. (2) That the contract is a Missouri con- 
tract. (3) That the language in the statute which restricts the 
application of the section to a citizen of Missouri is in violation 
of section 2 of article 4 of the Constitution of the United States, 
and with section 1 of article 14 of the Amendments to the Con- 
stitution of the United States, providing that no state shall make 
or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States, nor shall any state deprive 
any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws. 

[1] The contract provides for a quarterly payment, called 
interchangeably “premium” and “assessment,” of $6, on the 15th 
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days of March, June, September, and December of each year, as 
required to keep the policy in continuous effect, beginning with 
September 15, 1916, “until notice is given the insured by the 
secretary of the association of a change in said time.” I take it 
that this provision of the policy is intended to provide fixed 
quarterly payments; that the dates on which these payments are 
made are subject to change, but departure from the fixed annual 
amount charged for the insurance is not contemplated. The in- 
demnity for loss of life is fixed in amount, and I do not find 
that this company, with respect to the nature of its business, is 
excepted from the provisions of section 6945 of the Missouri 
Statutes, provided this policy is otherwise subject to such pro- 
visions. Elliott v. Des Moines Life Ins. Co., 163 Mo. 132-157, 
63 S. W. 400; Logan v. Fidelity & Casualty Co., 146 Mo. 114, 
47 S. W. 948; Williams v. Insurance Co., 189 Mo. 70, 87 S. 
W. 499. 

[2] It appears that the insured forwarded from Los Angeles, 
Cal., to the defendant at Kansas City, Mo., by mail, his applica- 
tion for this insurance, accompanied by $8, the sum required by 
the defendant company to accompany the application, and that 
the defendant issued the policy in suit and forwarded it to the 
applicant at Los Angeles, Cal., accompanied by a letter congratu- 
lating him upon the protection that would, be afforded by that 
policy. The application is annexed to and made a part of the 
contract of insurance. It is dated June 21, 1916, and at the top 
prominently appear these words: 

“Your policy must be satisfactory or your payment will be 
returned.” 

Thereafter : 


“Application for Membership in Business Men’s Accident Asso- 
ciation of America. 

“T hereby apply for membership and insurance in the Business 
Men’s Accident Association of America, to be based upon the 
following statement of facts. The policy issued on this applica-_ 
tion is to take effect when received and accepted by me. 

“Q. 29. Do you agree that upon receipt of the policy issued, 
you will examine it and if satisfactory accept it, and that if not 
satisfactory you will return it to the association within three 
days, in order that the amount paid with this application may be 
returned to you? A. Yes.” 

In the body of the policy, to wit, section 2, article 13, this pro- 
vision appears : 

“This policy does not cover any injury, fatal or otherwise, sus- 
tained by the insured prior to the date of his acceptance of this 
policy.” ‘ 

Even though the shortest possible period of acceptance be 
presumed, that acceptance could’ not take place prior to receipt 
by the applicant. That receipt and acceptance were in the state 
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of California. The final act which consummated the agreement 
by the assent of both parties.took place in the latter state. Prior 
thereto there was no contract of insurance in effect. This con- 
tract, therefore, is clearly a contract of the state of California, 
and subject to the provisions of its laws. Equitable Life Assur- 
ance Co, v. Clements, 140 U. S. 226-232, 11 Sup. Ct. 822, 35 L. 
Ed, 497; Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 24 Sup. 
Ct. 538, 48 L. Ed. 788; Northwestern Mutual Life Insurance 
Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 419, 
38 L. R. A. (N. S.) 57; Rogers v. Insurance Co., 41 Conn. 97; 
Hubbard v. Insurance Co., 129 Iowa, 13, 105 N. W. 332; Craven 
v. Insurance Co., 148 Mo. 600, 50 S. W. 519, 53 L. R. A. 305, 
71 Am. St. Rep. 628. 

[3] The foregoing, adduced by counsel, are but a few of the 
many confirmatory of the point ruled. It was practically con- 
ceded in argument that, if this is not a Missouri contract, then 
the defense of suicide in accordance with the express terms of 
the policy may be maintained. Therefore it would seem un- 
necessary to deal at length with the contention that the restriction 
of the statute is unconstitutional ; nevertheless it is proper to add 
that I am of opinion that the section is constitutional as it stands, 
and that such is the conclusive construction of the courts of last 
resort. In Whitfield v. AXtna Life Insurance Company, 205 
U. S. 489—495, 27 Sup. Ct. 578, 51 L. Ed. 895, this statute was 
considered and upheld. It is true that in that case this precise 
question did not arise. The validity of the statute was perhaps, 
not attacked in terms, but it was argued to be in derogation of the 
common law, of doubtful public policy, and should be strictly 
construed. Mr. Justice Harlan, for the court, discusses the 
question upon broad grounds. He says: 

“That the statute is a legitimate exertion of power by the state 
cannot be successfully disputed.” 

And further : 


“It is the province of the state, by its Legislature, to adopt such 
a policy as it deems best, provided it does not, in so doing, come 
into conflict with the Constitution of the State or the Constitution 
of the United States. There is no such conflict here.” 

The adjudication made is at least strongly persuasive. But, in 
what is said to be the latest utterance upon this subject, the 
Supreme Court of Missouri has construed this statute in a case 
involving this identical question. I concur fully in the opinion 
in that case. Lukens v. International Life Ins. Co., 269 Mo. 574, 
and particularly pages 585 to 588, 191 S. W. 418. This citation 
is also pertinent ypon the question of whether this is a Missouri 
or a California contract. It is, perhaps, unnecessary to emphasize 
the very great weight of this construction by the highest court of 
the state in which the statute in question was enacted, 


But I think the Supreme Court of the United States, by its de- 
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cision upon a closely analogous question, has still further adju- 
dicated the constitutionality of this: section in the particular in 
which it is assailed in the case at bar. In Chambers v. Baltimore 
& Ohio R. R. Co., 207 U. S. 142, loc. cit. 150, 151, 28 Sup. Ct. 34, 
36 (52 L. Ed. 143), that court quotes the following from a Penn- 
sylvania decision construing a Pennsylvania statute : 

“And the right of action was not given to the person suffering 
the injury, since no man could sue for his own death, but to his 
widow or personal representative. It was not survivorship of 
the cause of action which the Legislature meant to provide for 
by this section, but the creation of an original cause of action in 
favor of a surviving widow or personal representative.” 


Mr. Justice Moody then says: 

“It appears clearly, therefore, that the cause of action which 
the plaintiff sought to enforce was one created for her benefit 
and vested originally in her. She has not been denied access to 
the Ohio courts because she is not a citizen of that state, but be- 
cause of action which she presents is not cognizable in those 
courts. She would have been denied hearing of the same cause 
for the same reason if she had been a citizen of Ohio. In ex- 
cluding her cause of action from the courts the law of Ohio has 
not been influenced by her citizenship, which is regarded as im- 
material. We are unable to see that in this case the plaintiff has 
been refused any right which the Constitution of the United 
States confers upon her.” 


This legislation of the state of Missouri does not deal with 
rights or immunities which are fundamental. In a sense it creates 
no rights at all, It imposes no affirmative burden upon the citi- 
zens of other states from which it relieves the citizens of its own 
state, such as taxation, unequally and inequitably imposed, would 
be. In effect it invades and restricts the freedom of contract of 
its own citizens, and its action in this respect is confined to the 
terms of the enactment, as is proper in the case of legislation in 
derogation of the common law and restrictive of the ultimate 
force and effect of contract provisions. The deceased was a 
citizen and resident of California. The plaintiff in this action is 
a citizen and resident of the state of Texas. Neither were in 
Missouri at the time this policy became effective, nor was the 
contract executed within this state as matter of law. The plain- 
tiff is not denied access to the Missouri courts, and she is denied 
no privilege in those courts that would not be denied to her equally 
if she’ were a citizen and resident of Missouri. The defense in- 
voked would be operative against all similarly situated irrespec- 
tive of citizenship. 


All courts naturally incline to any construction of the law which 
permits the payment of indemnities to beneficiaries in policies of 
insurance, but that inclination, however natural and commend- 
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able, must not be carried beyond legitimate boundaries. The 
conclusions I have reached necessarily result in a judgment for 
the defendant. 


SUPREME COURT OF GEORGIA. 


TRAVELERS’ INS. CO. OF HARTFORD 
v. 


NEWSOME. (No. 213.)* 


INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
PRESUMPTION—PROOF. 


The beneficiary in a policy of insurance brought suit against the insurer 
for damages on account of the death of the insured. By its terms 
the policy covered “bodily injuries effected through external, violent, 
and accidental means,” but provided that it should not cover injuries 
“intentionally inflicted upon the insured by any other person.” It was 
averred that the deceased was accidentally killed by being stabbed 
by an unknown negro, who did not know the deceased and was 
unknown to him; that there had been no difficulty between the 
deceased and the negro and no provocation had been given by the 
deceased; that the negro did not intend to kill any one, but did in- 
tend to wound another person, and, mistaking the deceased for such 
other person, ran upon and stabbed him while he was walking 
the streets; and that the assault on the deceased was a pure 
accident. The answer admitted payment of premiums on the 
policy, and that the plaintiff had given written notice of the death 
of the insured. Upon the trial the plaintiff introduced proof showing 
that the death of the insured resulted from an external and violent 
wound in the chest, which some of the witnesses described as being 
a “stab wound”; also a letter written by her to the insurer in which 
she notified it that the insured died “from being stabbed by a negro 
on the streets.” No evidence was offered relating to the circum- 
stances under which the wound was inflicted. At the conclusion of 
the evidence, upon motion of the defendant, the court granted a 
nonsuit; and the plaintiff carried the case by writ of error to the 
Court of Appeals, which reversed the judgment of the lower court. 
Thereupon the defendant in error (plaintiff in certiorari) applied 
for and obtained a writ of certiorari from this court to the Court 
of Appeals to review its judgment of reversal. Held, that in a suit 
on an insurance policy of the character heretofore indicated, where 
the plaintiff avers the killing of the insured by another person, setting 
forth facts which, if proved, would establish an accidental killing 
within the meaning of the policy, no presumption of the truth of 
such averments arises; but in order to make a prima facie case war- 
ranting a recovery there must be proof that the injury causing death 
was unforseen by the insured, and not a result of any misconduct 
or provocation on his part. See Newsome v. Travelers’ Insurance 


0,, 143 Ga. 785, 85 S. E. 1035. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


oe, rendered, Feb. 12, 1918. 95 S. E. Rep. 4. Syllabus by the 
ourt. 
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Certiorari from Court of Appeals. 

Action by Mrs. J. D.. Newsome against the Travelers’ Insurance 
Company of Hartford. From a judgment of the Court of Appeals (19 
Ga. App. 264, 91 S. E. 441), reversing a judgment of the lower court 
granting a nonsuit, defendant —— certiorari. Reversed, and cause 
remanded to the Court of Appe 

See, also, 143 Ga. 785, S. E. 1035, 


Smith, Hammond & Smith, of Atlanta, for plaintiff in error. J, F. 
Golightly and Gus Russell, both of Atlanta, and J. C. Newsome, of 
Gibson, for defendant in error. 


HILL, J. Judgment reversed, and the cause remanded to the 
Court of Appeals for further proceedings not inconsistent with 
this decision. All the Justices concur. 


SUPREME COURT OF IOWA. 


ROMMEL 
v. 


NATIONAL TRAVELERS’ BENEFIT ASS’N, (No. 31917.)* 


1. INSURANCE—ACCIDENT INSURANCE—RISK INCIDENT TO 
OFFICE OR OCCUPATION. 

Relative to liability on an accident policy for death of a county engineer, 
whose duties, while performed under the direction of the board of 
supervisors, are prescribed by statute (Code Supplemental Supp. 
1915, § 1527s3 et seq.), the risk in voluntarily crossing in a rowboat 
a flooded river to attempt to destroy by dynamite an ice gorge was 
not incident to his office or occupation. 


(For other cases, see Insurance, Dec. Dig. § 453.) 
2. INSURANCE—ACCIDENT INSURANCE—“OBVIOUS RISK.” 


An “obvious risk” within an accident policy, excepting liability for in- 
juries from exposure to such a risk, is one which would be plain 
and apparent to a reasonably prudent and cautious person in the 
use of his faculties, 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Obvious Risks.) 


3. INSURANCE— ACCIDENT INSURANCE—OBVIOUS RISK— 
EVIDENCE. 

Evidence in action on accident policy for death by drowning in attempting 
to cross a flooded river in a rowboat, held to show it was occasioned 
by exposure to an obvious risk, within the exception of the policy 
from liability. 

(For other cases, see Insurance, Dec, Dig. § 665[5].) 


*Decision rendered, Feb. 16, 1918. 166 N .W. Rep. 455. 
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Appeal from District Court, Mahaska County; Henry Silwold, Judge. 
Action upon a policy of insurance for $5.000 death benefits. The 
court ‘directed the jury to return a verdict in favor of the plaintiff for 
vv tne appeals. The facts are fully stated in the opinion. 
rmed. 


Thomas J. Bray, of Oskaloosa, and J. G. Shifflett, of Grinnell, for 
appellant. 

Burrell & Devitt, of Oskaloosa, and Carr, Carr & Evans, of Des 
Moines, for appellee. 


STEVENS, J. Arthur E. Rommel at the time of his death, 
which occurred on the 26th day of February, 1916, by drowning, 
he!d a certificate of membership in the National Travelers’ Benefit 
Association of De Moines, Iowa, by the terms of which the asso- 
ciation agreed in case of death by accident to pay Stella B. Rom- 
mel, his wife and plaintiff herein, the sum of $5,000. The policy, 
however, provided: 

“This policy shall not cover * * * injuries occasioned by 
* * * exposure to obvious risk * * * to an amount ex- 
ceeding $100.” 

The circumstances surrounding his death are, in substance, as 
follows: 

Mr. Rommel was county engineer of Mahaska county, and an 
ice gorge having formed in the Des Moines River near Oskaloosa, 
causing the channel to become obstructed, and the flood waters to 
flow over the adjacent bottom land he, with some companions, at- 
tempted to destroy the gorge by the use of dynamite. The river 
is described by some of the witnesses as having two channels, one 
a quarter of a mile in width, and another between a knoll or ele- 
vation of land referred to in the evidence as an island and ice 
gorge beyond. The latter channel was about 130 to 200 feet in 
width, but the distance from the island to the gorge, the way de- 
ceased and Thomas went was about 300 feet. 

On the day in question deceased, with Mr. Ruggenberg, Mr. 
Reynolds, and Mr. Thomas as companions, rowed across the first 
channel to the island in two small boats, but only Rommel and 
Thomas attempted to cross the channel from the island to the ice 
gorge. They appear to have crossed the first channel to the island 
without serious difficuty. The witnesses described the channel 
between the island and the gorge as containing many trees and 
shrubs and the water as flowing very swiftly. This is also indi- 
cated by the difficulty encountered by Thomas and the deceased 
in launching the boat for the trip. The other two men assisted 
them in getting into it and an oar placed in the water by Thomas 
for the purpose of holding the boat was immediately carried to the 
surface by the swiftness of the stream. In crossing this channel 
they abandoned their oars and propelled the ‘boat by taking hold 
of trees and forcing it with their feet. The same method was 
pursued in attempting to return to the island, but when deceased 
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took hold of a tree, one end of the boat tipped and passed from 
under him. His companion, who testified that the water was not 
very swift at the point where this occurred, adjusted the boat, 
enabling Rommel to get into it, and they proceeded on their way - 
toward the island. Deceased again took hold of a tree, causing 
one end of the boat to settle and again pass out from under him. 
Thomas then grabbed the same tree and the boat passed from 
under them beyond their reach. ‘Thomas, apparently, had a secure 
hold on the tree, while deceased, for a time, held onto Thomas, 
the latter assisting him by holding onto his coat collar. 

Ruggenberg and Reynolds, who remained on the island, observ- 
ing their peril, went to the opposite side of the island for the other 
boat, which they dragged to the channel between the island and 
the gorge, but on account of the swiftness of the water were 
unable to launch the same or render any assistance to the parties. 
In the meantime, Rommel had loosed his hold upon Thomas and 
drifted down stream to a point where his body was later found. 
Several hours later a young man, who was an experienced boat- 
man, rescued Thomas from the tree, and took him to the island, 
where the parties remained until the following morning, when they 
returned to shore, from which they started the day before. The 
young man who rescued Thomas brought with him some ropes, 
one of which he attached to the boat, and the same was held by 
the meni on the island while he crossed the channel to a point 
near where Thomas was and threw a trot-line attached to a rope 
to him, who tied the end of the rope to the tree, and by the use 
thereof reached the boat. In returning, the oars were not used, 
and the party in charge of the boat pulled it ashore by holding to 
the rope, one end of which was fastened on the shore, and the 
other to the tree from which Thomas had been rescued. Reyn- 
olds and Ruggenberg both declined to cross the channel from the 
island to the gorge, evidently on account of the dangerous appear- 
ance thereof, and there was some evidence that Mr. Rommel stated 
before going to the river that it was a useless and dangerous un- 
dertaking to attempt to destroy the gorge by the use of dynamite, 
and one witness testified that he cautioned him against going on 
account of the hazard involved. 

It is contended by counsel for appellant: (a) That deceased 
was at the time he was drowned engaged in the performance of 
his duties as county engineer, and that whatever risk was in- 
volved therein was incident thereto; (b) that the case presented 
a question of fact for the jury, and that the court erred in di- 
recting a verdict in favor of the plaintiff for $100. 

[1] Appellee for the defense relies upon the provision of the 
policy above quoted. The evidence is conflicting as to some 
minor details, but not as to the more important facts involved. 
While the county engineer performs his duties under the direction 
of the board of supervisors, they are nevertheless, prescribed by 
statute. The evidence does not show that at the time in question 
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deceased was engaged in the performance of his duties as county 
engineer, or that he was acting under the direction or command 
of the board of supervisors. Whatever he did was voluntary 
upon his part, but with the knowledge and apparent acquiescence 
of the board of supervisors. There was testimony tending to 
show that deceased was importuned by various persons affected 
by the flood to do something. to relieve the situation, and that his 
efforts were inspired rather more by these importunities, and the 
desire to be relieved therefrom than by the necessity of perform- 
ing official duties. It is quite clear that the risk assumed by de- 
ceased was not incident to his office or occupation. Section 
1527s3, Supplemental Supplement 1915, and following sections. 

[2,3] Il. That deceased entered upon a dangerous venture 
when he and Thomas undertook to cross the channel between the 
island and the ice gorge conclusively appears from the situation 
as described by the witnesses and the unfortunate consequences 
that followed. This alone will not, however, prevent plaintiff’s 
recovery. The risk assumed, to defeat recovery, must have been 
an obvious one. The exception contained in the policy is for “in- 
juries occasioned-by exposure to obvious risk.” The word “ob- 
vious,” as used in this connection, must be given its common or 
generally accepted meaning, which as defined by Webster, means, 
“easily discovered, seen, or understood; readily perceived by 
the eye or the intellect; plain; evident; apparent.” Combs v. 
Colonial Casualty Co., 73 W. Va. 473, 80 S. E. 779, 50 L. R. A. 
(N. S.) 1218; The Sikh (D. C.) 175 Fed. 869. In Small v. 
Travelers’ Protective Ass’n, 118 Ga. 900, 45 S. E. 706, 63 L. R. A. 
510, the court said: 


“The words ‘obvious risk’ designate not only a risk which may 
be readily perceived by the eye or senses, but also one that may 
be perceived by the intellect.” Diddle v. Continental Casualty 
Co., 65 W. Va. 170, 62 S. E. 962, 22 L. R. A. (N. S.) 779. 

This court in Correll v. Accident Society, 139 Iowa, 36, 116 
N. W. 1046, 130 Am. St. Rep. 294, defined an apparent danger 


as follows: 


“An apparent danger is one which is capable of being seen or 
otherwise comprehended through the medium of the senses. 
Webster’s Dictionary; Century Dictionary. And to constitute a 
voluntary and unnecessary exposure, the danger must have been 
known to the insured in fact, or one which in the exercise of his 
faculties as an ordinary prudent person should have in reason 
been known to him.” . 

And in Jones v. Accident Association, 92 Iowa, 655, 61 N. W. 
485, it is said that the acts of the injured must have been such 
as reasonable and ordinary prudence would pronounce dangerous. 
For the rule, as stated in other jurisdictions, see Small v. Trav- 
eler’s Protective Ass’n, supra; Combs v. Colonial Casualty Co., 
supra; National Life & Acc. Ins. Co. v. Lokey, 166 Ala. 174, 
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52 South. 45; Diddle v. Continental Casualty Co., supra; Shelvin 
v. Am. Mut. Acc. Ass’n, 94 Wis, 180, 68 N. W. 866, 36 L. R. A. 
52; Garcelon v. Com, Trav. Acc. Ass’n, 195 Mass. 531, 81 N. E. 
201, 10 L. R. A. (N. S.) 961; Rebman v. General Acc. Ins. Co., 
217 Pa. 518, 66 Atl. 859, 10 L. R. A. (N. S.) 957; Price v. 
Standard Life & Acc. Ins. Co., 92 Minn, 238, 99 N. W. 887. 


The question, therefore, presented is: Was the hazard or risk 
assumed by deceased obvious or so apparent to a reasonably 
prudent and cautious person that it can be said, as a matter of 
law, that reasonable minds would not differ in respect thereto? 
If the risk was so plain, apparent, and obvious that it would have 
been readily perceived or observed by an ordinary prudent and 
cautious person, then a verdict, if returned in favor of plaintiff 
for the full amount in the policy, could not be permitted to stand. 
The burden of proof to show that death resulted from exposure 
to obvious risk was on the defendant. It was shown by the 
evidence that there was a small false bank, apparently only a 
few inches in height, a short distance above the point where the 
accident occurred over which the water was flowing very swiftly, 
and that when it reached the point where deceased caught hold 
of the tree its velocity was very great, and was estimated by one 
of the witnesses as 15 miles per hour. Whether the judgment of 
this witness was accurate or not, it is manifest from the descrip- 
tion of the witnesses, and the difficulties encountered by deceased 
and Thomas, that its velocity was great. Thomas remained in 
the tree for several hours, and was not rescued until a young 
man who was an experienced boatman arrived with ropes, which 
were used in the manner above described in the rescue. One of 
the witnesses testified that the delay was due rather to the want 
of proper equipment than to the danger and difficulties of reach- 
ing Thomas, but after his rescue the parties remained on the 
island until morning, notwithstanding a crowd of sympathetic 
people had in the meantime gathered on the shore. There was 
evidence tending to show that deceased observed and appreciated 
the fact that the undertaking was a dangerous one, and the board 
of supervisors sought to employ another person to destroy the 
gorge, but were unable, apparently, to do so. One witness tes- 
tified that 30 minutes were consumed by four men in crossing 
the first channel, and that approximately the same length of 
time was required for Thomas and Rommel to go from the 
island to the gorge a distance of approximately 300 feet. It was 
not necessary that the danger to deceased of losing his life was 
immediately apparent to him or the exact situation fully known 
or appreciated by him, but if the same would have been obvious 
or apparent to a reasonably prudent and cautious person, then the 
risk assumed in attempting to cross from the island to the gorge 
and return was obvious, and death resulted within the terms of 
the policy from exposure to obvious risk. 
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We have made a careful examination of the evidence, and are 
convinced that deceased exposed himself to a hazard that must 
have been obvious and apparent to a reasonably prudent and 
cautious person, and that upon this question reasonable minds 
could not differ, and had a verdict been returned in favor of the 
plaintiff for the amount of the policy, it could not be permitted 
to stand. It is also urged on behalf of appellant that deceased 
was an experienced boatman, and believed from his experience 
that there was no apparent hazard or danger in crossing either 
of the channels, but we are unable to agree with this contention. 
We think it apparent that there was obvious risk, and that, under 
the clause of the policy above quoted, the court did not err in 
directing a verdict for plaintiff for the smaller sum allowed by 
the policy. 

The judgment of the lower court is accordingly affirmed. 

PRESTON, C. J., and LADD and.GAYNOR, JJ., concurring. 


—_—— -@e @—__ —_—_——_- 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT, 


HODGSON 
v. 
PREFERRED ACC. INS. CO. OF NEW YORK+* 


4. INSURANCE—ACCIDENT INSURANCE—Q UESTIONS FOR 
JURY. 


Evidence held to present a question for the jury whether deceased died by 
suicide. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


5. INSURANCE—ACCIDENT INSURANCE—E X CEPTIONSIN 
POLICIES—VALIDITY, 

Where an accidental policy was originally issued prior to the defendant 
of Insurance Law, § 107, as added by Laws 1913, c. 155, making 
exceptions in the policy invalid if printed in less prominent type 
than the beneficial clause, but the policy was renewed after the 
enactment of such statute, since the renewal constituted a new con- 
tract, an exception in less prominent type was invalid. 

(For other cases, see Insurance. Dec. Dig. § 133[2].) 


Appeal from Trial Term, Kings County. 

Action by Lydia Hodgson against the Preferred Accident Insurance 
Company of New York. From an order of the Supreme Court (100 
Misc. Rep, 155, 165 N. Y. Supp. 293), denying motion to dismiss the 
complaint, and granting plaintiff's motion to set aside verdict for de- 
fendant, defendant appeals. Affirmed. 


*Decision rendered, February 15, 1918. 169 N. Y. Supp. 28. 
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Argued before THOMAS, MILLS, RICH, PUTNAM, and BLACK- 
MAR, JJ. 


’ 


Harry A. Talbot of New York City (George W. Sill, of New York 
City, on the brief), for appellant. 

Frederick W. Sparks, of Brooklyn (Leonard J. Reynolds, of Brook- 
lyn, on the brief), for respondent, 


MILLS, J. The action was brought by the plaintiff under a 
policy of accident insurance to recover for the death of Willard 
H. Hodgson, she being the beneficiary thereunder. The com- 
plaint, as was necessary, alleged that the death was caused by 
“external, violent, and accidental means,”’ which cause was within 
the terms and obligations of the poilcy. The answer denied such 
allegation and pleaded certain defenses—that is, that the death 
was caused by disease, and as well by the inhaling of gas or 
taking of poison, both being within exceptions named in the 
policy. The theory of the plaintiff was that the death was caused 
by an overdose of some poison, probably opium or morphine, acci- 
dentally taken, although the immediate cause was pneumonia. 

The evidence for the plaintiff was given by the decedent’s physi- 
cian, and was to the effect that the physician, who had previously 
attended him for various slight illnesses, was on April 6, 1915, 
called to him and found him in a condition (describing the symp- 
toms) which indicated that he had taken an overdose of opium or 
morphine that the physician treated him, but that pneumonia set 
in on the 8th of that month, and he died on the 11th; and that the 
physician was certain that the death was caused by the taking of 
the poison. The defendant offered no evidence. 

The charge placed upon the plaintiff the burden of proving that 
the death was accidental—that is, that the morphine or opium, if 
taken, was taken accidentally—and the court left it to the jury as 
a question of fact for them to determine that issue. The jury re- 
turned a verdict for the defendant in the late afternoon of Au- 
gust 19, 1916, and the court adjourned until the following morn- 
ing; the jurors apparently being dismissed and allowed to sepa- 
rate after plaintiff had moved for a new trial. When the court 
reconvened the following morning, there was discussion between 
court and counsel, with the result that the court, over the objec- 
tion and exception of defendant’s counsel, recalled the jurors into 
the box and submitted to them three questions, with the direction 
that they should retire, consider and answer each of them in the 
affirmative or negative, and return their answers in writing to the 
court, but not reconsider their verdict already rendered. The 
jury so acted, and after some hours returned into court and filed 
a paper, which was received as a special verdict over the objec- 
tion and exception of defendant. The questions so submitted 
were the following: 

“No. 1. Did the deceased die of a disease not caused by a nar- 
cotic poisoning ? 
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“No. 2. Was the taking of poison the proximate cause of the 
death of deceased? 

“No. 3.. If you find poison was taken by deceased, was it done 
accidentally or intentionally ?” 

And the special answer or verdict was the following: 

“We, the undersigned jurors, are unable to reach a unanimous 
decision as to all the questions submitted; the majority believing, 
without knowing, that the poison was the proximate cause of the 
that the pneumonia was not induced by the poison, 

“As to the third question, we all agree that, in the absence of 
any evidence that the deceased took the poison, either accidentally 
or with intent to commit suicide, it is impossible for us to answer 
it, either in the affirmative or in the negative. In other. words, 
there being grave doubts in everybody’s mind whether the poison 
was taken accidentally or not, we understood from the charge of 
the court that a verdict for the defendant had to be rendered.” 

The plaintiff renewed her motion for a new trial, and some days 
later the learned trial justice filed an opinion granting the motion. 
From the opinion it is evident that he granted the motion for the 
reason that he thought that the comments of the court and counsel 
had probably confused the jury upon the question of suicide, as 
the defendant had not pleaded suicide or attempted to prove it. 

Upon this appeal, appellant contends that, while it is true that 
it did not plead suicide as a defense under the exception in the 
policy, yet, as the burden was upon the plaintiff to establish that 
the death was accidental, i. e., not suicidal, there was no possible 
harm to the plaintiff in the submission to the jury of the question 
of suicide; in other words, that that issue was necessarily involved 
in the comprehensive one of accidental death. 

[1, 2] I think that this contention is entirely sound, and that 
the learned trial. justice was unnecessarily apprehensive that he 
had upon that point misled the jury. I think, in other words, that 
that objection was, after all, merely technical and not substantial. 
Still I think that his decision in granting the motion for a new 
trial was right for another reason, viz., that the special verdict 
revealed a disagreement of the jury upon the vital issue whether 
or not the death was caused by “accidental means.” It is, of 
course, plain that the response by the jury to the first and second 
questions was merely the statement of the disagreement of the 
jurors thereon. ‘Their response to the third question is not so 
clear, but I think that it should be regarded, also, as a mere dis- 
agreement. The controlling statement therein is: 

“Tt is impossible for us to answer it, either in the affirmative or 
in the negative.” 

The rest of the response is merely an attempt to give the reason 
for such inability, and why, on account of such inability, they, 
under their conception of the charge, had brought in their general 
verdict for the defendant. Of course, it was a misconception of 
the charge for them to consider that, if they were unable to agree 
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upon either an affirmative or a negative answer to that question, 
they should give a verdict for the defendant. In order to do that, 
they must agree to answer at least one of the three questions sub- 
mitted in the negative. Their written response was a statement 
that they were unable to answer either of the three either way. 
Of course, want of sufficient affirmative proof would be ample 
ground for a negative answer to either; but the statement that 
there were “grave doubts in everybody’s mind” as to one of those 
questions did not convert their explicit statement that they were 
unable to answer that question either way into a negative answer 
thereon. 

The special verdict should have been permitted to prevail over 
the general. I conclude, therefore, that the trial court properly 
set the latter aside and granted a new trial, for the reason that 
really no verdict had been reached. 

[3] As to the action of the trial justice in sending the jury 
out to reconsidr the case and find a special verdict after they had 
agreed upon a general verdict for the defendant, the appellant here 
presents no point claiming that such action was unauthorized, al- 
though it did at the trial object to it. I think that such action, 
although very extraordinary, was within the discretion of the trial 
justice. 

The appellant also contends that its motion to dismiss should 
have been granted for the reasons: (a) That there was no af- 
firmative proof that the decedent took the poison accidentally ; 
~and (b) that, even in the view that he did so take it, the case 
falls within an exception in the policy against death caused by 
the taking of poison. 

[4] As to the first such contention, I think that the natural pre- 
sumption against suicide, even with the few facts proven as above 
stated, constituted some evidence upon the point. The trial jus- 
tice in effect so held, and I think correctly. 

[5] As to the other such contention, it appears that the original 
policy was issued in March, 1903, for a term of six months, and 
that it was extended by various renewals, the last being for one 
year from March 12, 1915; also that the policy contained no pro- 
vision as to its continuance or renewal beyond the said stated term. 
The death was on April 11,1915. Statutes were passed in 1910 
(Laws 1910, c. 636) and 1913 (Laws 1913, c. 155), enacting sec- 
tion 107 of the Insurance law, which was in force when the last 
renewal was made and when the death occurred. The effect of 
that section was to make any such exception invalid if printed in 
the policy in a less prominent type than the beneficial clauses 
therein were printed. The exceptions in this policy were printed 
in such less prominent type. The renewals were all made by 
brief receipts, not repeating the terms or exceptions of the policy. 
At the trial the plaintiff contended that the inhibition of such sec- 
tion 107 applied to such exception in question, and the defendant 
contended that it did not apply to such a renewal, but only to an 
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entirely new policy issued after the enactment of the section. The 
learned trial justice sustained the view and contention of the 
plaintiff. 

It appears to be conceded that there is no prior decision directly 
in point upon the question. The appellant’s brief quotes an an- 
nouncement made by the then superintendent of insurance of this 
state on November 19, 1910, and claims that it sustains defendant’s 
such contention here. I do not so regard it. It appears to me to 
go no further than to advise that, notwithstanding the new legis- 
lation, former policies may be renewed without the issuance of 
new ones. It does not appear to me to involve any determination 
of the question here presented. Even if it did, I would not regard 
it as of sufficient force to prevail over the weight of the argument 
that the new provision of section 107 was for the benefit and 
security of policy holders, and therefore should be liberally con- 
strued, and so held to apply to renewals of expired contracts. It 
has upon other points been held by this court that in general each 
such renewal is a separate and distinct contract. Campbell Milk 
Co, v. U. S. Fidelity & Guaranty Co., 161 App. Div. 738 146 N. Y. 
Supp. 92. It is unnecessary here to determine or consider whether 
or not the same doctrine would apply to a case where the orginal 
policy had by its terms given to the assured a right to the renewal 
in force at the time of the death. No difficulty in the application 
of such rule is perceived. 

I think, therefore, that the trial justice correctly denied defend- 
ant’s motion to dismiss. Hence I advise that the order appealed 
from be affirmed, with costs. 

RICH, PUTNAM, and BLACKMAR, JJ., concur. THOMAS, 
J., concurs in the result. 


MILLER v. GRAND LODGE, BROTHERHOOD OF RAIL- 
ROAD TRAINMEN. (No. 11603.)* 


(Supreme Court of Illinois.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—PROCESS 
—SERVICE. 

A brotherhood consisting of a Grand Lodge and sevesal subordinate 
lodges, held charters from the Grand Lodge, which had a president 
and other officers and one delegate from each subordinate lodge, and 
had general control and supervision of the subordinate lodges. 
Applications for insurance were all made through the subordinate 
lodges, and when such applications were granted, the benefit certifi- 
cates were sent to and issued through the subordinate lodges. The 
funds for the payment of insurance benefits were raised by assess- 


*Decision rendered, Feb. 20, 1918. 118 N. E. Rep. 713. 
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ments on the members of the subordinate lodges, and collected and 
transmitted through such subordinate lodges to the Grand Lodge. 
Held, where service was had on the treasurer of a subordinate lodge, 
who promplty reported the same and transmitted a copy of the 
summons left with him to the Grand Lodge, service was sufficient; 
there being no denial that defendant grand lodge was a corporation. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


2. INSURANCE—FRATERNAL—CONSTITUTION AND RULES. 


A section of the constitution and general rules of defendant Grand 
Lodge providing that subordinate lodges shall not act as agents for 
the Grand Lodge cannot overcome a finding of the circuit and Ap- 
pellate Courts that a subordinate lodge was in fact agent for the 
Grand Lodge for purposes of service of process. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


5. INSURANCE—FRATERNAL I[NSURANCE—PROVISION BAR- 
RING RIGHT OF ACTION—VALIDITY. 


Plaintiff’s benefit certificate entitled him to participate in the beneficiary 
department, class D ($2,000), which in event of total disability as 
defined by section’ 68 of the constitution should be paid to him. 
Plaintiff's injury permanently disabled him, so that he could not 
do any actual work, but his injury was not such as is specified in 
section 68. Under other sections of the Constitution, plaintiff might 
recover the full amount of his certificate. Section 70 of the con- 
stitution provides that all claims for disability not coming within 
section 68 shall be addressed to the systematic benevolence of the 
brotherhood, and shall in no case be made the basis for any legal 
liability on the part of the brotherhood. Held, that section 70 was 
clearly contrary to public policy, and that plaintiff was entitled to 
enforce his rights in the courts, and could not be compelled to accept 
what he might receive as a matter of charity. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


Writ of Error to Apellate Court, Fourth District, on Appeal from 
Circuit Court, St. Clair County; George A. Crow, Judge. 

Action by John C. Miller against the Grand Lodge, Brotherhood of 
Railroad Trainmen. Judgment for plaintiff affirmed by the Appellate 
Court, and defendant brings certiorari. Affirmed. 


surance policy, an insurer may estop itself to rely on a defense 
Cleveland, Ohio, of counsel), for plaintiff in error. 
T. M. Webb, of East St. Louis, for defendant in error. 
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EVANS v, WOODMAN ACC, ASS’N. (No. 21149.)* 


(Supreme Court of Kansas.) 


1. ee INSURANCE—CONSTRUCTION OF 


A clause in an accident insurance contract provided that if the insured 
was insured “while engaged temporarily or otherwise in any occu- 
pation, work, risk or exposure by this association as more hazardous 
than that under which this certificate is issued, or while doing an 
part of the work of any one so classified, I or my beneficiary shall 
be entitled only to the benefits provided by this association in its 
classified tables for such increased hazard,” and the insured who had 
been in charge of city schools for years and was classified in the 
certificate as superintendent of a city school was accidentally killed 
while cutting down a tree, about six months after the end of the term 
of school, in order to obtain firewood for his father. Occasionally 
while teaching and in vacations he did some work on his farm near 
the school and some chores for his father. In a contest as to the 
extent of the benefits due it is held’ that the clause quoted applies to 
occupation rather than to casual or incidental acts which might 
pertain to occupations other than those named in the certificate, and 
that under the testimony in the case the jury was justified in finding 
that the insured had not changed his occupation, and that the work 
he was doing when he was killed pertained as much to that of a 
teacher as that of a farmer. 


(For other cases, see Insurance, Dec. Dig. § 173.) 


2. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION. 

The general rule is that if the terms of an accident policy are obscure 
or open to more than one construction, that dne which is more favor- 
able to the insured must prevail. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Distrct Court, Sedgwick County. 
Action by Nellie Boyd Evans against the Woodman Accident As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. P. Craft and E. J. Hainer, both of Lincoln, Neb., and James G. 
Martin, Chester I, Long, and A. M. Cowan, all of Wichita, for appellant. | 
George A. Neeley, of Hutchinson, for appellee. 


*Decision rendered, March 9, 1918 171 Pac. Rep. 643. Syllabus by the 
Court. 
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AMOS v. UNITED STATES CASUALTY CO. (No. 7.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE—PAYMENT OF PREMIUM—RENEWAL. 

That an insurance company without request or knowledge of insured 
received from its agent a renewal premium did not constitute payment 
by or for the insured, where the amount was credited to the agent 
to be returned to him upon failure of insured to pay, and was so 
returned, and renewal canceled. 


(For other cases, see Insurance, Dec. Dig. § 186[1].) 


a 
Appeal from Baltimore City Court; Robert F. Stanton, Judge. 
“To be officially reported.” 
Suit by Helen V. Amos against the United States Casualty Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


gued before BOYD, C. J., and BRISCOE, THOMAS, PATTI- 
SON, ‘URNER, STOCKBRIDGE, and CONSTABLE, JJ. 


George Moore Brady, of Baltimore (William Milnes Maloy, Harry 
W. Nice, and William Joseph Tewes, all of Baltimore, on the brief), 
for appellant. 

Edward M. Hammond, of Baltimore (Frederick T. Dorton, of Balti- 
more, on the brief), for appellee. 





*Decision rendered, Dec. 12, 1917. Rehearing Denied March 2, 1918. 
102 Atl. Rep. 1001. 


McCLARENCE v. PROVIDENCE PERMANENT FIRE- 
MEN’S RELIEF ASS’N. (No. 5124.)* 


(Supreme Court of Rhode Island.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—FIREMEN’S 
ASSOCIATION—CONSTRUCTION OF CONSTITUTION AND 
BY-LAWS, 

The Constitution and by-laws of a firemen’s relief association are to be 
reasonably and fairly construed to effectuate the benevolent pur- 
aeons, of the organization and the intention of the parties manifested 
therein. 


(For other cases, see Insurance Dec. Dig. § 693.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—FIREMEN’S 
RELIEF ASSOCIATION—RIGHT OF DISABLED MEMBER TO 
BENEFITS—“DISABILITY.” 

Under the constitution of a firemen’s relief association that the object 
of the association was to afford aid to sick and disabled members, 
and that, in case of sickness or injury, members in good standing 
should draw certain benefits, a fireman, who, in the discharge of 


*Decision rendered, March 14, 1918. 103 Atl. 1. 
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his duty, was thrown from the seat of his wagon while exercising” 
some horses, and had left shoulder dislocated, resulting in a per- 
manent deformity incapacitating him to perform the work of fireman 
or other manual labor, for which alone he was competent on account 
of his defective education, was entitled to benefits: from the relief 
association, though he did not try to get work after the accident, 
having moved into the country to build himself up, it not being 
necessary to show total disability to prove a claim for benefits; 
“disability” meaning the state of being disabled, absence of competent 
physical, intellectual, or moral powers, means, fitness, or the like, 
and the fireman being “disabled” within the definition. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


(For other Definitions, see Words and Phrases, First and Second Series, 
Disability.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—FIREMEN’S 
RELIEF ASSOCIATION—RIGHT OF DISABLED MEMBER 
TO BENEFITS, 


It was not necessary that such disabled fireman be penniless as well as 
helpless in order to be entitled to benefits, and the fact that he was 
in receipt of pension did not destroy his right to benefits. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Edward W. Blodgett, Judge. 

Action by Louis S. McClarence against the Providence Permanent 
Firemen’s Relief Association. There was verdict for plaintiff, and 
defendant excepts. Exceptions overruled and case remitted for entry 
of judgment on the verdict. 


Waterman & Greenlaw, of Providence (Charles E. Tilley, of Provi- 
decne of counsel), for plaintiff. 

George F. Troy and Frederick W. O’Connell, both of Providence, 
for defendant. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


- CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


SECOND CIRCUIT. 





GENERAL ACC., FIRE & LIFE ASSUR. CORP., Limitep, 
v. 


PACIFIC COAST CASUALTY CO. (No. 60.)* 


1. INSURANCE—CONTRACTS—CONSTRUCTION. 


Defendant agreed by a contract of reinsurance to assume all risks out- 
standing which plaintiff had underwritten, the contract providing that 
plaintiff immediately upon receipt should deliver to defendant at its 
office in New York all notices, summons, or other processes and any 
and all communications that it might receive from or on behalf of 
any of its policy holders in any way arising from or relating to 
accidents covered by its contracts of insurance. Plaintiff. had under- 
written a liability insurance to one S. under which a loss occurred. 
S. was sued; and his son inclosed the summons in a postpaid envelope 
addressed to plaintiff at its office in New York, which office at that 
time had been abandoned, The action went against S., and he re- 
covered against plaintiff. Held that, in an action by plaintiff against 
defendant on its contract of reinsurance, defendant’s liability was in 
the first instance absolute, and plaintiff was not in the first instance 
bound to show that it transmitted the summons to defendant, but 
defendant was bound to show that plaintiff received the same and 
failed to transmit it. 


(For other cases, see Insurance, Dec, Dig. § 686.) 


2. INSURANCE—ACTIONS—PRESUMPTIONS. 


In such case the fact that judgment was recovered against plaintiff does 
not, in the absence of evidence. warrant an assumption that S., the 
insured, served summons on plaintiff. 


(For other cases, see Insurance, Dec, Dig. § 686.) 


4. INSURANCE-—ATTORNEY’S AUTHORITY—RECEIPT OF SUM- 
MONS. 


In such case attorneys for plaintiff particularly retained for each case had 
no authority to receive such summons on plaintiff’s behalf. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


5. INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 


In such case evidence held insufficient to establish that an attorney who 
actually received the summons was authorized to receive the same 
on behalf of the plaintiff. 


(For other cases, see Insurance, Dec. Dig. 685.) 


6. INSURANCE—ADMISSIONS—EXTENT. 


In an action on a contract of reinsurance, admission that plaintiff; the 
original insurer, paid a judgment recovered against it by the insured, 
does not warrant recovery by plaintiff of expenses of defending action 
by the insured; that admission not extending to that item. 


(For other cases, see Insurance, Dec, Dig. § 686.) 


“*Decision rendered, December 11, 1917, 247 Fed. Rep. 416, 
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In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the Pacific Coast Casualty Company against the General 
Accident, Fire & Life Assurance Corporation, Limited. There was a 
judgment for plaintiff, and defendant brings error. Affirmed. 


Writ of error to the District Court, Southern District of New 
York (Mayer, J. presiding), upon a judgment entered for the plaintiff 
upon a verdict directed by the court at the close of the evidence. 

The action was to recever upon a contract of reinsurance made be- 
tween the parties under which the defendant agreed to assume all the 
risks outstanding on January 15. 1912, which the plaintiff had under- 
written. The ninth article of the contract upon which the case turned 
was, so far as relevant, as follows: “The Pacific Coast [the plaintiff] 
agrees immediately upon their receipt to deliver to the General Accident 
[the defendant], at its office in the city of New York, all notices, sum- 
mons, or other processes and any and all communication whatsoever that 
it may receive from or on behalf of any of its said policy holders in any 
way arising from or relating to accidents occurring after 12 o’clock noon 
on the 15th day of January, 1912.” 

Before January 15, 1912, the plaintiff had underwritten a liability 
insurance to one Adolph Schlessinger, under which after January 15, 1912, 
a loss occurred. Schlessinger was the landlord of a building in which a 
tenant was injured, and the tenant served him with two summonses in 
the City Court of New York about November 23, 1912. Schlessinger’s 
son inclosed these summonses in a postpaid envelope and posted them to 
the plaintiff addressed to its office at 95 William street in the city of 
New York, which was the last office maintained by it in that city. The 
plaintiff had meanwhile discontinued its business in New York and 
abandoned the office before November 23, 1912. 

The tenant recovered a judgment against Schlessinger, which he paid. 
Thereafter he sued both the parties hereto upon the liability insurance 
policy and recovered judgment against the plaintiff, having discontinued 
against the defendant. The plaintiff, having paid the judgment, brought 
this action to recover under the contract of reinsurance mentioned above. 

The plaintiff proved the recovery of Schlessinger’s judgment against 
itselt and its payment of the same, the contract of reinsurance, and the 
policy issued by it to Schlessinger, It then rested, and the defendant 
moved to dismiss. Upon denial of this motion the defendant proved the 
mailing of the summonses to the plaintiff as above set forth and called two 
attorneys at law, members. of the firm of Tuttle & Coughlan, who had 
customarily represented the plaintiff in the defense of litigation brought 
against it, and who were designated under the insurance law of the state 
of New York as persons to whom all processes should be sent which 
should be served upon the superintendent of insurance in that state. 
Upon the examination of Tuttle it appeared that he had not received the 
summonses, though he had received other mail of the plaintiff to some 
extent during the months of October and November, 1912. The firm of 
Tuttle & Coughlan had been dissolved before November 23, 1912, but 
Coughlin received the summonses at some time not disclosed. : 

No evidence was produced to show that the plaintiff had directed the 
post office to send mail to Tuttle & Coughlin except the following: 

“Q. Mr. Tuttle, do you know whether or not or did you ever direct 
‘the post office authorities in this building that any mail addressed to the 


Pacific Coast Casualty Company should be forwarded, and, if so, where 
and to whom? ; 


“Mr. Combs: Was this order in writing? 
“The Court: Was it in writing Mr. Tuttle? 


“The Witness: I never gave any order to the post office authorities 
to send any mail forward, 
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“Q. Do you know of any such order? 

“Mr, Combs: I object to that. 

“The Court: Mr. Tuttle is a lawyer. Do you know of any such order 
of your own knowledge? 

“The Witness: Yes; in the former case of the Supreme Court there 
were two orders in evidence sent by the Pacific Coast Company to the 
post office authorities.” 

This testimony was not objected to or stricken out. 

The defendant asked several questions of Tuttle and of Coughlan, 
all incompetent in form, designed to show that the plaintiff had author- 
ized the firm of Tuttle & Coughlan to receive its mail, but these were 
excluded. It also tried to prove that it had not received the summonses, 
but this, too, was excluded because of the failure of proof that the plain- 
tiff had ever received them. 


Alfred W. Meldon, of New York City (Wendell P, Barker and 
Albert J. Hiers, both of New York City, of counsel), for plaintiff in error. 
Daniel Combs, of New York City, for defendant in error. 


Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 


LEARNED HAND, District Judge. [1] The correctness of 
the ruling below turns upon whether it was a part of the plain- 
tiff’s case to show that it had not received the summonses, or 
whether that burden lay on the defendant. If it was upon the 
plaintiff, the evidence does not prove that it did not receive the 
summonses; but if it lay with the defendant, it, too, has failed, 
as we shall show later. The general rule re-enforced by later 
decisions is, of course, to construe all performance due from the 
plaintiff and prior in time to the defendant’s performance as a 
condition precedent to the latter’s obligation. However, the plain- 
tiff’s performance here was to send on to the defendant all 
notices or process which it might receive. That obligation was 
contingent upon its own receipt of such documents, and in the 
absence of their receipt it was under no obligation, and there was 
no condition precedent. ‘The plaintiff does not therefore ap- 
proach the cause suing upon a conditional obligation; on the 
contrary, the defendant’s obligation is prima facie absolute. It is 
only when the plaintiff’s cross obligation, itself conditional, has 
been shown to be absolute that its performance can become a 
condition upon the defendant’s obligation. 

Hence the proper course of proof is for the plaintiff to prove 
the contract and the breach and rest. Then the defendant must 
prove that the condition upon the plaintiff’s obligation arose so 
that it became absolute. We need not go further and hold that 
the plaintiff must then prove its performance in order to avoid 
the effect of the condition upon the defendant’s obligation. It 
is enough here that there was no unconditional condition upon 
the defendant’s obligation. 

[2] Nor is the point good that the recovery of the plaintiff in 
the action of Schlessinger v. Pacific Coast Insurance Company 
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presupposed that the defendant there had received the summonses 
in the actions of the tenant against Schlessinger. How that point 
was dealt with on that trial we do not know, even supposing, and 
we do not mean so to hold, that every fact necessary to a recovery 
there is established by estoppel against the plaintiff here. We 
need not assume, however, that in that case Schlessinger proved 
the receipt by the plaintiff here of the summonses. 

[3-5] We therefore come to the question whether the defend- 
ant showed that the plaintiff had received the summonses. The 
only evidence is that, when Schlessinger sent the letter, the office 
of the plaintiff had been abandoned. Tuttle says that he does 
not know the exact date, but he thinks it was before Navember 23, 
1912. This disposes of the presumption arising from the posting 
of the letter. . 

The only thing that remains is whether Coughlan, who in 
some way received the summonses, was then authorized to re- 
ceive them by the plaintiff. Of course, as a member of the firm of 
Tuttle & Coughlan, even if it had not then been dissolved, he 
would not have been so authorized. These gentlemen were merely 
attorneys at law who were particularly retained for each case. 

It seems to us that the sole ground for assuming that Coughlan 
was so authorized appears in the passage recited above in the 
statement of facts. In fact, the two orders which Tuttle speaks 
of may have been actually signed by the plaintiff, and Coughlan 
may have got the summonses as agent for the plaintiff, but we 
have no proof of it. Assuming that the proof, which was ad- 
mitted without objection, stands for what it says, it can hardly 
serve in place of~proof that the-orders emanated from the plain- 
tiff. It is perfectly clear that the defendant did not so regard it. 
Thus in the colloquy between the court and Mr. McDonnell 
the court said: 

“You have not here any proof that instructions were given to 
the post office authorities to forward mail.” 

He answered : 

“No; but I have proof that I mailed a letter to your last- 
known address.” 


Vol. LI—88. 
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We think that the defendant failed to show that the plaintiff 
ever received the summonses, and that the direction of a verdict 
for the plaintiff was right. None of the exceptions to the ex- 
clusion of the evidence seems to us-to affect the result. Without 
the necessary keystone to the defense, nothing could support it. 

[6] The proof as to the amount of the verdict was vague. All 
that the defendant admitted was that the plaintiff had paid the 
judgment. We cannot find any proof of the amount of the 
plaintiff's expenses in defending the Schlessinger action, and we 
do not think the admission covered it. For this reason the plain- 
tiff must abate from the judgment $106.68, with interest, or the 
judgment must be reversed. If it does, judgment affirmed, with 
costs. 


COURT OF APPEALS OF KENTUCKY. 





FIDELITY & CASUALTY CO. or New Yorx 
Uv. 


PALMER HOTEL CO.* 


1. INSURANCE — INDEMNITY INSURANCE — POLICY — CON- 
STRUCTION. 

Under policy indemnifying plaintiff hotel company against loss from 
liability for damages on account of bodily injuries suffered by any 
person while in the car of its elevator, but providing that “this policy 
does not cover loss from liability for, or any suit based on, injuries or 
death suffered or caused by * * * (3) any person * * * in 
or about any elevator while operated by or in charge of any person 
under the age fixed by law for elevator attendants,” defendant in- 
surer was not liable to indemnify plaintiff for damages paid to an 
elevator passenger injured while the elevator was being operated by 
an employee under the age fixed by law, although the accident was 
due to a structural defect. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


2, INSURANCE — INDEMNITY INSURANCE — EXEMPTION 
CLAUSES. 

Defendant indemnity insurance company had the right to insert as many 
exemption clauses in its policy as it thought proper. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, McCracken County. 

Suit by the Palmer Hotel Company against the Fidelity & Casualty 
Company of New York. Judgment for plaintiff, and defendant appeals. 
Reversed, with directions to dismiss. 


Mocquot & Berry, of Paducah, for appellant. 
Wheeler & Hughes, of Paducah, for appellee. 


~ *Decision rendered, Feb. 26, 1918. 200 S. W. Rep. 923. 
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CARROLL, J. The appellee, Palmer Hotel Company, operated 
a hotel in Paducah, and there was issued to it by the appellant 
company a contract of insurance by which it obligated itself to in- 
demnify the hotel company against loss occasioned by damages it 
might sustain on account of injury or death suffered by any per- 
son while a passenger in its elevator, subject to conditions that 
will be later noticed. While the contract was in force a passen- 
ger in the elevator sustained personal injuries which were caused 
by structural defects in the elevator and not by the negligence of 
the operator, and brought suit against the hotel company to, and 
did, recover damages ‘Thereafter the hotel company brought this 
suit against the Fidelity & Casualty Company on its contract of 
insurance to recover the amount it had paid to the injured pas- 
senger. The Fidelity & Casualty Company defended the suit upon 
the ground that at the time the passenger was injured the ele- 
vator was being operated by an employee of the hotel company 
who was under 16 years of age, and consequently it was exempt 
from liability by the stipulations in the contract of insurance, 
which in the insuring clause provided that: 

“The Fidelity & Casualty Company of New York [hereinafter 
called the company] does hereby agree (1) to indemnify the per- 
son, firm. or corporation, named in statement 1 of the schedule of 
statements and herein called the assured, against loss from the 
liability imposed by law upon the assured, for damages on account 
of bedily injuries or death suffered within the premises designated 
in statement 4 of the said schedule, as the result of an accident 
occurring while this policy is in force, by any person or persons 
while in the car of any elevator described in the statement, 
* * * subject to the following conditions: * * * 

“(B) This policy does not cover loss from liability for, or any 
suit based on, injuries or death suffered or caused by (1) any 
minor hired by the assured contrary to law or any minor while 
performing any work contrary to law; (2) any child under four- 
teen vears of age employed by the assured in any state in which 
there is no law restricting the age of employment in the assured’s 
trade or business; (3) any person who is in charge of or is 
operating an elevator and is under the age fixed by law for ele- 
vator attendants, or any person in or about any elevator while 
operated by or in charge of any person under the age fixed by law 
for elevator attendants; (#) any person who is under eighteen 
years of age and is in charge of or is operating an elevator in any 
state in which there is no law restricting the age of elevator at- 
tendants, or any person in or about any elevator while operated by 
or in charge of a person under eighteen years of age in any such 
state.” 

On a trial of the case in the lower court there was a judgment 
for the full amount claimed in favor of the hotel company, and 
the Fidelity & Casualty Company appeals. 

It is admitted that the emplyoyee of the hotel company who at- 
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tended the elevator and was operating it at the time the accident 
to the passenger occurred was under the age fixed by law in this 
state for elevator attendants, and so it will be seen that the ques- 
tion presented on this record is purely one of law, depending on 
the proper construction of paragraph B in the contract heretofore 
quoted, and especially clause 3 thereof. 3 

[1] Referring again to the contract, it will be noticed that the 
Fidelity & Casualty Company obligated itself to indemnify the 
hotel company against any loss suffered by it as a result of an 
accident to any person while in the car of its elevator, but pro- 
vided that : 

“This policy does not cover loss from liability for, or any suit 
based on, injuries or death suffered or caused by * * * (3) 
any person who is in charge of or is operating an elevator and is 
under the age fixed by law for elevator attendants, or any person 
in or about any elevator while operated by or in charge of any 
person under the age fixed by law for elevator attendants.” 

For the hotel company the argument is made that paragraph B 
should be construed to exonerate the insurance company from lia- 
bility only in a suit brought to recover damages for injuries or 
death suffered (1) by a minor hired by the assured contrary to 
law or while performing any work contrary to law; or (2) by any 
child under 14 years of age employed by the assured in any state 
in which there was no law restricting the age of employment; or 
(3) by any person under the age fixed by the law for elevator at- 
tendants; or (4) by any person in charge of or operating an 
elevator who was under the age of 18 in a state in which there 
was no law restricting the age of elevator attendants. In other 
words, the contention is that the purpose of the insurance com- 
pany in this paragraph was to relieve-itself from liability in a suit 
to recover damages for injuries or death sustained by any infant 
of the class described in the paragraph who was injured or killed 
while operating an elevator or employed by the hotel company, 
and should be so construed. The further argument is made that 
to construe this paragraph so as to exempt the company from lia- 
bility for injuries or death suffered by an adult passenger on the 
elevator solely because at the time of the accident it was being 
operated by or in charge of one of the prohibited class would be 
putting into the paragraph a meaning that it is not fairly suscepti- 
ble of, although it is conceded that by interpolating or omitting 
certain words in the paragraph it might reasonably be construed 
to exempt the insurance company from liability for damages on 
account of injuries suffered by a passenger in the elevator while 
it was in charge of or being operated by one of the prohibited class. 

On the other hand, counsel for the insurance company say para- 
graph B in connection with class 3 should be construed as if it 
read : 

“This policy does not cover loss from liability for, or any suit 
based on, injuries or death suffered by * * * (3) any person 
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in or about any elevator while operated by or in charge of any 
person under the age fixed by law for elevator attendants.” 
—and that accordingly the insurance company was not liable on its 
contract to indemnify the hotel company for the damages it was 
required to pay to the passenger who was injured in the elevator. 
The contract could perhaps have been simplified and made 
plainer if the exemption from liability, on account of an accident 
to any person riding on the elevator when it was in charge of or 
being operated by any person under the age fixed by law for 
elevator attendants, had been put in a separate clause; but we 
think this exemption feature as written in paragraph B was suf- 
ficiently clear to advise the insured that the policy did not cover 
accidents to passengers while the elevator was being operated by 
or in charge of any person under the age fixed by law for elevator 
attendants. To give to the contract the construction contended 


for by counsel for the hotel company would necessarily result in . 


striking from paragraph B the words “or any person in or about 
any elevator while operated by or in charge of any person under 
the age fixed by law for elevator attendants,” and this we do not 
feel authorized by any rules of construction to do. 

[2] Paragraph B, which contains only four short clauses, could 
not very well be read by any person of ordinary intelligence with- 
out understanding and appreciating the meaning of the sentence 
here in question. Evidently it was the intention of the drafts- 
man of this paragraph to exempt the insurance company from 
liability not only for all accidents that might happen to any minor 
within the prohibited age while in charge of or operating the ele- 
vator, but to exempt it from liability for all accidents that might 
happen to any person riding on the elevator while operated by 
or in charge of such minor; and the reason doubtless for the in- 
sertion of this exemption clause was that minofs within the pro- 
hibited age are not likely to be as prudent or as careful as older 
persons or as apt to discover or call attention to or correct de- 
fects in the elevator or parts of it that might get out of repair. 
But whatever the reason for its insertion, it is in the contract, and 
the insurance company had the unquestioned right to insert as 
many exemption clauses as it thought-proper to do. 

_A further argument ts made by counsel for the hotel company 
that as the accident and resulting injury suffered by the passenger 
who recovered damages from the hotel company was due to a 
structural defect in the elevator and not to any fault or negligence 
on the part of the operator, the insurance company should not be 
allowed to escape liability under the contract. But if we should 
attempt to adopt this construction, we would be at once con- 
fronted by the words of the contract exempting the insurance 
company from liability for “injuries to any person in or about the 
elevator while operated by or in charge of any person under the 
age fixed by law for elevator attendants.” So that giving to these 
exempting. words their ordinary meaning and such meaning as 
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they would have in common, everyday usage, it makes no differ- 
ence what cause brought about the accident or injury, or how it 
happened. The exemption clause is sweeping in its terms, and 
the only fact necessary for the insurance company to establish to 
make the exemption from liability effective is to show that the 
elevator at the time the injury complained of happened was op- 
erated by or in charge of a person under the age fixed by law for 
elevator attendants. The exemption of the company from liabil- 
ity does not depend on the fact that the injury was caused or 
brought about by some act of omission or commission on the 
part of the elevator attendant, but on the fact that a prohibited 
elevator attendant was operating or in charge of the elevator. 
When the elevator is being operated by a prohibited attendant it 
is wholly immaterial what cause produced or brought about the 
accident or injury or death to the passenger. 

We have laid down in a number of cases certain generally ac- 
cepted rules applicable in the construction of insurance contracts 
which are thus stated in Spring Garden Ins, Co. v. Imperial To- 
bacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 136 
Am St. Rep. 164, where the court said: 

“The companies had the unquestioned right to insert as many 
reasonable provisions in the policy exempting them from liability 
as they thought proper or necessary. We know of no rule of law 
that denies to insurance companies this privilege. They may limit 
the amount of insurance they will offer, may limit the species of 
property they will insure, may provide reasonable conditions that 
the insured must observe, as well as conditions that will in certain 
states of case operate as a forfeiture of the policies or waiver of 
the right of the insured to recover upon them, and may protect 
themselves from loss resulting from causes that they do not desire 
to offer indemnity against. Why, then, should these words by 
which the companies undertook to limit their liability be stricken 
from the policies or ignored in their construction? They are not 
obnoxious to any principle of law or public policy. They are not 
surplusage. They are not in conflict with any other provisions in 
or words of the policies. They may be read harmoniously in 
connection with the other and subsequent clauses, and, when so 
read, become a material, intelligible part of the contract. 

“They were inserted for a purpose, intended to have a meaning, 
are not of doubtful or uncertain import, and, when fairly and rea- 
sonably applied. they exempt the companies from loss by fire 
when the fire is caused by riot. In the construction of policies the 
same rule obtains as in the construction of other contracts, with 
the exception that a policy will be construed in favor of the in- 
sured so as not to defeat, without plain necessity, his claim to the 
indemnity which in taking the insurance it was his object to se- 
cure; and, when the words are fairly susceptible of two interpre- 
tations, that which will sustain his claim and cover the loss must 
by preference be adopted. It may also be said that ambiguities, 
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and words, sentences, or clauses of doubtful meaning, will be con- 
strued against the insurer; and that for the reason so often de- 
clared that the companies themselves prepare the policies with 
great care and deliberation, and, as the insured had no election ex- 
cept to accept them as prepared and presented to him, it is fair 
that they should be construed most strongly against the insurer 
and most liberally in favor of the insured, so that the purpose 
for which the insurance was obtained may be effectuated, if this 
can be done without doing violence 'to the contract. It is also a 
familiar principle, everywhere recognized in the construction of 
contracts, including contracts of insurance, that the intention of 
the parties is to be gathered from an inspection of the entire in- 
strument; and that all parts of it, and all words employed, should 
be given meaning and effect, if this can be done.” 

Adopting this view of the manner in which an insurance con- 
tract should be looked at by the court, we see no escape from the 
conclusion that the clause in question exempted the insurance 
company from liability, and therefore the judgment is reversed, 
with directions to dismiss the petition. 


CITY COURT OF NEW YORK. 


TRIAL TERM. 


SLOANE 
v. 
MASSACHUSETTS BONDING & INS. CO¥* 


1. INSURANCE—BURGLARY AND THEFT INSURANCE—LOSS— 
EVIDENCE. 


Under a policy covering a direct loss by burglary or larceny of any 
property described in a schedule, occasioned by felonious abstraction 
from houses, etc., by any servant or employee or other persoms, ex- 
cepting loss contributed to by fire and water, the breaking of a door 
and the forcing of a drawer, and the disappearance of articles covered 
by the policy is evidence of a burglary, theft, or felonious abstraction. 

(For other cases, see Insurance, Dec. Dig. 665[4],) 


2. INSURANCE — BURGLARY AND THEFT INSURANCE — RISK 
—SUFFICIENCY OF EVIDENCE. 


Under a policy covering loss by burglary or theft, excepting loss con- 
tributed to by fire or water, evidence held to justify a finding by the 
court, a jury being waived, that a loss sustained by burglary was 
contributed to by fire and presence of firemen in the premises avoidinz 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


* Decision rendered, February 4, 1918. “169 N, Y. Supp. 196. 
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Action by Bernard Sloane against the Massachuset ts Bonding & In- 
surance Company. Judgment for defendant. 


Goldstein & Goldstein, of New York City, for plaintiff, 

William B. McNiece, of New York City (Albert J. Rifkind, of New 
base City (Albert J. Rifkind, of New York City, of Counsel), for de- 
endant. 


FINELITE, J. This action came on for a retrial at a Trial 
Term of this court, and the parties hereto stipulated and agreed 
to waive a jury and to submit the case to the court for his de- 
cision on the original record, and further stipulated in open court 
that this is not a submission on an agreed statement of facts, and 
vested in the court the right to draw such inferences from the 
evidence presented as he deemed proper and to apply his con- 
clusions thereon. 

This action was originally tried on the 8th day of March, 1916, 
before a justice of this court and a jury, and resulted in a verdict 
in favor of the plaintiff against the defendant, from which judg- 
ment defendant appealed to the Appellate Term, and from the 
affirmance thereof by the Appellate Term, without opinion, the 
defendant appealed to the Appellate Division, First Judicial De- 
partment, by leave thereof, where the order of affirmance of the 
Appellate Term and the judgment in favor of plaintiff was re- 
versed and a new trial ordered. 177 App. Div. 483, 164 N. Y. 
Supp. 206. The action, therefore, came on for retrial, as afore- 
said, before me. 

[1] The action is brought to recover on a policy of burglary 
insurance. The defendant, in consideration of the premium paid 
by plaintiff executed and delivered to him its policy, whereby it 
undertook to indemnify him against loss by burglary, theft, or 
larceny. The property covered was contained in plaintiff’s apart- 
ment on the third floor of No. 29 Columbus avenue, New York 
City. On January 31, 1914, while the policy was in force, a fire 
occurred in the apartment building on the floor below where 
plaintiff resided. Plaintiff and his wife were in their apartment 
when they discovered the fire, and immediately left the premises. 
This -was about 4:30 p.m. There were two locks on the door, 
one being a spring lock, and as they went out they slammed the 
door. Upon reaching the street plaintiff sent an alarm, in con- 
sequence of which the firemen arrived. From then on no person 
was permitted to enter the building except the firemen, policemen, 
and members of a family residing therein, whom plaintiff and his 
wife saw going into the house. The fire was extinguished, and 
plaintiff and his wife were allowed to return to their apartment. 
About one hour elapsed between their departure and return. As 
they entered they saw a fire chief, a fireman in uniform, and two 
men in civilians clothes leaving their apartment. They found the 
door to their apartment had been broken in from the outside, the 
parlor door forced, and also the windows broken open. The 
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fire had not been in plaintiff's apartment, but was confined to 
the apartment below. Before the fire plaintiff and his wife had 
certain jewelry and silverware in their rooms. Part of the 
jewelry was contained in a box in the dresser drawer in the bed- 
room, This drawer was locked. Some silver knives, forks, and 
spoons were in a drawer of the buffet in the dining room, and on 
top of the buffet was a diamond ring belonging to plaintiff’s wife, 
as appears from the evidence, On their return all these articles 
were gone. The silverware had been taken from the buffet 
drawer, the ring had disappeared from the top of the buffet, and 
the drawer of the dresser had been forced open and the jewelry 
contained therein taken. Proof of the value of these articles was 
given, showing a loss of $725. The above appears in substance 
from the printed record. 

In order to determine whether plaintiff is entitled to recover, 
two conditions of the policy require particular consideration, and 
will be taken up in order. The first is a provision whereby de- 
fendant agreed to insure plaintiff for “direct loss by burglary, 
theft or larceny of any of the property described in the schedule 
hereinafter given and stated to be insured hereunder, occasioned 
by its felonious abstraction from the interior of the house, build- 
ing, flat, apartments or rooms actually occupied by the assured, 
and described in said schedule as hereinafter called the premises, 
by any servant or employee of the assured, by any person or 
persons, except the assured, for direct loss or damage to said 
property and to said premises caused by burglars and thieves.” 
The breaking of the door and forcing of the drawer and the 
disappearance of the articles is evidence of a burglary, theft, or 
larceny, or felonions abstraction. The policy does not require the 
plaintiff to show that there were visible marks upon the premises 
of the actual force and violence used in making entry into the 
premisés, as did the condition in the policy in Rosenthal v: Amer- 
ican Bunting Co., 207 N. Y. 162, 100 N. E. 716, 46 L. R. A. (N. 
S.) 561, and for that reason such case is not in point, as con- 
tended by the defendant. Besides, the facts in this case, in con- 
tradistinction to those in the Rosenthal Case, actually show the 
existence of visible marks of force and violence. In Dangler v. 
National Surety Co., 168 App. Div. 89, 90, 153 N. Y. Supp. 727, 
728, “it was shown beyond contradiction, and indeed, was not 
attempted to be contradicted, that these visible marks of violence 
upon the door and windows were produced by the firemen who 
broke in the door and tore the screens from the windows in order 
to carry a hose through the premises. Obviously, these evidences 
of violence did not indicate that any person or persons had made 
a forcible entry or exit for burglarious purposes. Apparently, 
the plaintiff suffered a loss, but there is no evidence that it was 
of the character covered by the policy upon which he sues. 
* *: *” And the court dismissed the complaint upon the 








564 Insurance Law Journal, Vol. 51.  [May, 1918. 


ground that the plaintiff failed to establish any forcible entry or 
exit for burglarious purposes. Duschenes v. National Surety Co. 
of N. Y., 79 Misc, Rep. 232, 139 N. Y. Supp. 881, quoted by the 
defendant, is not an authority against plaintiff. In that case the 
policy provided that “the assured shall also produce direct and 
affirmative evidence that the loss of the * * * articles for 
which claim is made was due to the commission of a burglary, ~ 
theft or larceny, and disappearance of such * * * articles is 
not to be deemed such evidence,” where the complaint was dis- 
missed because of the absolute failure of plaintiff to show any- 
thing beyond the disappearance of the articles for which claim 
was made. 

[2] The policy here is not ambiguous.- The proof adduced by 
plaintiff is sufficient to come within its provisions, under the just 
rule which necessitates that the policy be construed in favor of 
the assured and against the insurer, who prepared the contract, 
and to enable the plaintiff to recover herein, providing there was 
no other obstacle in said policy which would prevent a recovery. 
The condition, however, which is urged as a bar to recovery by 
plaintiff, under the facts developed, is as appears from a rider 
attached to the policy entitled “General Agreements,” and which 
reads as follows: 

“The company shall not be liable for any loss from explosion 
except when caused by burglars, nor for any loss contributed by 
fire and water. * * *” 

This very provision has been judicially interpreted by the 
Appellate Division in this case (177 App.. Div. 483, 164 N. Y. 
Supp. 206) in the following language : 

“Fire, water, invasion, riot, and so forth, may contribute to a 
loss by burglary and theft in making easy the work of the thief by 
removing for a time the usual safeguards against theft. It was 
the increased risk created by the fire which the defendant ex- 
pressly exempted from their policy. ‘Of course, the mere occur- 
rence of the fire would not relieve the defendant. It must ap- 
pear that’ the fire contributed to the loss, and whether it did 
must be determined by the jury as a question of fact.” 

There is no question in the court’s mind that the fire in the 
floor below created an increased risk, for which defendant would 
not be liable by reason of a clause in said rider annexed to the 
policy under the heading of “General Agreements,” and by reason 
of the foregoing construction laid down by the Appellate 
Division of the condition limiting defendant’s liability plaintiff 
cannot recover in the event that it is found that the fire con- 
tributed to the loss, which the court holds, and if the fire in- 
creased the risk of the defendant, as cannot be doubted in this 
instance, pursuant to the language of the Appellate Division 
above quoted, no liability exists against the defendant under said 








Misc.) Casey-Hedges Co. v. Southwestern Surety Co. 565 


policy by reason of such rider, which is a part thereof, and there 
must be judgment for the defendant. 
Submit decision and findings upon two days’ notice. 


SUPREME COURT OF TENNESSEE. 


CASEY-HEDGES CO. 
v. 


SOUTHWESTERN SURETY CO* 


1, INSURANCE—LIABILITY INSURANCE—EXTENT OF IN- 
SURER’S LIABILITY—“AT ITS OWN EXPENSE.” 


Under a policy insuring against loss from claims for personal injuries, 
limiting the insurer’s liability on account of one accident to $5,000, 
and reserving to the insurer the right to assume the management and 
defence of suits for such injuries, and providing that when it assumed 
such defense it would defend at its own expense, the money’s ex- 
pended in such defense not to be included in the limit of liability 
previously fixed, the insurer was liable for taxable costs in addition 
to the $5.000; such costs being a part of the cost of defense, and the 
expression “at its own expense” meaning practically the same as “at 
the cost” of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


2. INSURANCE—LIABILITY INSURANCE—EXTENT OF LIA- 
BILITY—“MONEYS EXPENDED IN DEFENSE.” 


Under such policy, where an appeal was taken from a judgment recovered 
against insured on the claim for personal injuries, the insurer was 
liable for the interest accruing on the portion of the judgment for 
which it was liable; such interest coming within the term “moneys 
expended in said defense,” which by the policy were to be excluded 
from the limitation of liability. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Chancery Court, Hamilton County; W. B. Garvin, 
Chancellor. 

Suit by the Southwestern Surety Company against the Casey-Hedges 
Company. From a decree for complainant, defendant appeals, Affirmed. 


Sizer, Chambliss & Chambliss, of Chattanooga, for Casey-Hedges Co. 
Martin A. Trimble, of Chattanoogo, for Southwestern Surety Co. 


GREEN, J. This suit was brought to recover a balance al- 
leged to be due complainant on an employer’s liability policy. 
There was a decree for the complainant below, from which de- 
fendant has appealed. 

The complainant is a manufacturer in Chattanooga, and in 1912 


*Decision rendered, Feb. 11, 1918. 201 S. W. Rep. 137. 
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obtained a liability policy from the defendant covering accidents 
to complainant’s employees, which policy will be more particularly 
referred to later. 

One J. R. Oliphant, an employee of the complainant, sustained 
certain injuries in the course of his work alleged to have been 
due to complainant’s negligence, and brought suit for $25,000 
damages in the District Court of the United States. Notice of 
this suit was given to defendant surety company, and the defense 
thereof was conducted jointly by the complainant and the surety 
company. There was a judgment in the District Court for $6,000. 
A writ of error was sued out in the name of the complainant, and 
the case carried to the Circuit Court of Appeals, where the judg- 
ment of the trial court was affirmed. 228 Fed. 636, 143 C. C. 
A. 158. 

An effort was made to obtain a review of the case on certiorari, 
which was denied by the Supreme Court of the United States. 
Meanwhile an execution issued and was levied on property of the 
complainant to satisfy the judgment in favor of Oliphant and his 
costs and interest on said judgment pending the disposition of the 
writ of error by the Circuit Court of Appeals. This execution 
was paid off by the complainant. 

The surety company paid to the Casey-Hedges Company the 
sum of $5,000, but denied liability for any part of Oliphant’s 
costs recovered, and for any part of the interest which had ac- 
crued on the judgment of the District Court. 

This bill was filed to recover the amount of Oliphant’s costs and 
interest on $5,000 of the judgment. 

The policy issued by the defendant surety company insured the 

complainant herein against—- 
“loss and expensé arising from claims upon the assured for dam- 
_ ages on account of bodily injuries accidentally suffered or alleged 
to have been suffered during the period of this policy by any em- 
ployee of the assured by reason of the prosecution of the work 
described herein ” 

Another provision of the policy is as follows: 

“The company’s liabjlity on account of an accident to one per- 
son is limited to $5,000.” 

There is a provision with respect to notice of accidents, and 
then appear these clauses: 

“Tf a claim is made on account of an accident, the assured shall 
give like notice thereof; and the company at its own expense will 
settle or contest the same.” 

“If a suit is brought on account of an accident, the assured shall 
forward immediately to the company or to its duly authorized 
agent every process and paper served on him. The company at its 
own expense will settle or defend said suit, whether groundless or 
not; the moneys expended in said defense shall not be included in 
the limitation of the liability fixed under this policy. The assured 
shall not assume any liability nor interfere with any negotiations 
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for settlement of any legal proceeding, nor incur any expense, nor 
settle any claim except at his own cost without written consent of 
the company.” 

The contention of the defendant is that the extent of its liability, 
according to the terms of this policy, is $5,000, which sum it has 
paid, and that it cannot be held for anything else except “moneys 
expended in said defense.”’ It is insisted that the costs and inter- 
est herein sued for are not included in the phrase, “moneys ex- 
pended in said defense,” and are not a part of the expense of de- 
fending the suit. 

[1] Most of the liability policies which have come under our 
notice provide for the defense of suits against the assured “at the 
cost” of the liability company. In this policy the insurer reserves 
the right to defend such suits “at its own expense.” 

There is some effort on the part of counsel to distinguish be- 
tween the meaning of these two phrases. Weare not able to 
take such distinction.. The phrases are practically equivalent. 


It has been held in a few cases that this undertaking to defend 
at its own cost did not bind the insurer for the taxable costs of the 
case, but that the language referred merely to such costs as at- 
torney’s fees, stenographer’s charges, and the like. National Provi- 
dent Worsted Mills v. Frankfort, etc., Ins. Co., 28 R. I. 126, 66 
Atl. 58; Munro v. Maryland Cas. Co., 48 Misc. Rep. 183, 96 N. 
Y. Supp. 705. 


We think the weight of authority is now to the contrary. See 
cases collected in note to Attna L. Ins. Co. v. Bowling Green Gas- 
light Co., 150 Ky. 732, 150 S. W. 994, as reported in 43 L. R. A. 
(N. S.) 1128. An undertaking therefore on the part of a liability 
company to defend a suit at its own cost or at its own expense 
binds such company for the payment of court costs, even though 
such costs exceed the maximum liability of the company for 
damages on account of an accident. Such costs are part of the 
cost of defense. 


[2] This proposition is not very seriously controverted by the 
defendant in this case. The principal controversy is with refer- 
ence to the defendant’s liability for any part of the interest which 
accured on the judgment of the District Court. 


It may be conceded that the greater number of adjudicated 
cases construing policies such as the one under consideration hold 
that interest on a judgment accuring during the time that an 
appeal therefrom is pending is not a part of the costs and ex- 
penses of the litigation in such a sense that it may be allowed in 
excess of the stipulated indemnity. Davison v. Maryland Cas. 
Co., 197 Mass. 167, 83 N. E. 407; Munro v. Maryland Cas. Co., 
supra; National, etc., Worsted Mills. v. Frankfort, etc., Ins. Co., 
supra; Coast Lumber Co. v. 7Etna Life Ins. Co., 22 Idaho, 264, 
125 Pac. 185, and other cases collected in notes Ann. Cas. 1914D, 
1067, and 43 L. R. A. (N. S.) 1128. 
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The question is undecided in this state, and with due deference 
we think that the view announced in the cases just cited is too 
narrow, and we are not inclined to follow these authorities. 

Under the stipulations of the policy the insured has no control 
of the course of the litigation after the liability company under- 
takes the defense. Any interference on the part of the assured 
may forfeit his rights under the policy. He has no voice what- 
ever in determining the propriety of an appeal. It would seem, 
therefore, that interest accuring during an appeal on so much of 
of a judgment as the insurer was liable for should be borne by the 
insurer. To that extent the appeal is prosecuted for the benefit 
of the insurer. 

It is said, however, that the whole matter rests in the domain 
of contract, and that it is competent for the parties to agree that 
the liability of the insurer shall be so much and no more. This 
is undoubtedly true, and the question should be determined on 
the contract made between the parties. 

In the contract before us the insurance company undertook to 
respond to the extent of $5,000 for damages sustained by the 
assured on account of bodily injuries suffered by the insured’s 
employee. The insured also reserved the right to assume the 
management and defense of any suits brought to recover such 
damages against the insured, and, when it assumed the defense, 
undertook to defend at its own expense—the moneys expended 
in such defense not to be included in the limit of liability previ- 
ously fixed. 

The insurer not only agreed to reimburse the insured to the 
extent of $5,000 for loss sustained for damage claims, but also 
stipulated that it would conduct any suit, the defense of which 
it undertook, at its own expense. 

The expense of the latter undertaking, therefore, is expressly 
excluded from the limitation of liability for damages on account 
of the accident. 

Is the interest on that part of a judgment for which the insurer 
is ultimately liable, accuring during the prosecution of an appeal, 
taken at the instance of the insurer, a part of the expense of the 
litigation or of the defense? 

We think it is. The interest on a judgment during such period 
is fixed by law. It applies to every case and is taxed on every 
judgment which is not reversed in the appellate courts. It is 
incident to every appeal and part of the expense of every unsuc- 
cessful appeal. The prosecution of an appeal or a writ of error 
is a part of the defense, and expense so incurred is an expense 
of the defense. We can see no reason for excluding such an item 
from the obligation of the policy to reimburse the assured for 
“moneys expended in said defense.” 

Such interest is commonly taken into consideration by counsel 
along with costs in advising about the propriety of appellate pro- 
ceedings, and is reckoned as a possible expense of litigation. 
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This is the result reached by the Kentucky Court of Appeals 
in AXtna Life Ins. Co. v. Bowling Green Gaslight Co., supra. 
Such also appears to be the opinion of the Circuit Court of 
Appeals for the Sixth Circuit in New Amsterdam Cas. Co. v. 
Cumberland Telephone & Telegraph Co., 152 Fed. 961, 82 C. C. 
A. 315, 12 L. R. A. (N. S.) 478. See, also, the dissenting 
opinion in Saratoga Trap Rock Co. v. Standard Acc. Ins. Co., 
143 App. Div. 852, 128 N. Y. Supp. 822. 

Responding to one of the arguments advanced by the courts 
disallowing a recovery of interest under such circumstances, the 
Kentucky court said: 

“An attempt, however, is made to distinguish between the 
items-of damage and cost and the items of interest, and the argu- 
ment is made that as the assured had the use of the $5,000 dur- 
ing the appeal, and as this use was worth the interest, therefore, 
this should not be accounted an expense, as the assured did not 
lose anything by paying the interest. But this argument over- 
looks the fact that the assured had to pay to the claimant the 
interest it now demands, and unless it recovers it from the in- 
surance company, it will be out this item of expense incurred 
by the litigation. If the insurance company had paid the 
$5,000 when the judgment was rendered in the lower court, 
at which time the claimant first became entitled to interest, 
that would have ended its liability under the policy. But this 
it refused to do, and now, unless it pays the interest that accured 
on this $5,000 after that time and pending the appeal, the assured 
will lose it. The fact that the assured had the use of the $5,000 
pending the appeal has nothing to do with who shall pay this 
interest, but if it did, the parties would be on an equal footing, 
because the insurance company also had the use of the $5,000 
during the appeal. It is simply a question of which one should 
bear this item of expense, and we think the insurance company 
should.” 

In the case before us the writ of error seems to have been sued 
out with the consent of the insured. Both the insurer and insured 
joined in the prosecution of this writ of error it the Circuit court 
of Appeals. The judgment affirmed was for $6,000. The insurer 
was liable for $5,000. or five-sixths of this judgment. The in- 
surer is here seeking a recovery of five-sixths of the interest ac- 
crued and paid by it. 

The chancellor pronounced a decree in favor of the com- 
plainant for the costs and five-sixths of the accrued interest 
paid by it, and this decree will be affirmed. 
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BANK OF FRUITVALE v. FIDELITY & CASUALTY CO. 
OF NEW YORK. (Civ. 2228.)* 


(District Court of Appeal, First District, California.) 


1. INSURANCE — INSURANCE AGAINST ROBBERY — CON- 
STRUCTION OF POLICY—STANDARD TIME. 

In view of Code Civ. Proc. § 1875, enumerating the measure of time as 
one of the facts of which courts take judicial notice, and the fact 
that since 1883 standard or railroad time has been uniformly recog- 
nized and adopted as the measure of time in the state, where a bank’s 
policy of insurance against inside and outside robbery in that part 
fixing the attaching and termination of the insurance specified that 
standard time should control, the parties contracted with reference to 
standard time in a stipulation as to the hours between which the 
custodian of property must be accompanied by a guard. 


(For other cases. see Insurance, Dec Dig. § 177.) 


2, INSURANCE—REVISION OF POLICY—STATUTE. 


Under Civ. Code, § 3399, providing that when, through fraud or mutual 
mistake, etc., a written contract does not truly express the intention 
of the parties, it may be revised on the application of a party ag- 
grieved to express that intention, where a bank applied for a policy 
of insurance against inside or outside robbery, and the insurer wrote 
its agent October 10th stating that it was covering the bank as of 
October 15th, and the bank had applied for insurance against loss of 
the character indicated up.to 9 p. m. Saturdays, but the policy issued 
and handed to the bank covered only up to 8. 30 p. m. Saturdays, the 
bank not examining the policy, and so not discovering the fact, such 
bank was not entitled to have the policy revised or reformed to 
extend insurance up to 9 p. m. Saturadys; the application for in- 
surance and the insurer’s letter to its agent not constituting a pre- 
liminary contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 143[6].) 


j Appeal from Superior Court, Alameda County; Everett J. Brown, 
udge, 

Action by the Bank of Fruitvale, a corporation, against the Fidelity 
& Casualty Company of New York, a corporation. From a judgment for 
defendant, plaintiff appeals. Judgment affirmed. 


Chas. C. Boynton, of Oakland, for appellant. 
Chickering & Gregory and Winfield Dorn, both of San Francisco, for 
respondent. 


~* Decision rendered, Dec, 21, 1917, Rehearing denied by Supreme Court, 
Feb. 18, 1918. 170 Pac. Rep. 852. 
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DELAWARE STATE BANK v. COLTON er At. 
(No. 20885.) * 


(Supreme Court of Kansas.) 


_ 


1. INSURANCE—FIDELITY INSURANCE—CONSTRUCTION OF 
BOND—RECOVERY. 


A surety bond indemnifying a bank against loss occasioned by the fraud 
or dishonesty of its cashier “amounting to embezzlement or larceny” 
is construed as intended to indemnify the bank from loss occasioned 
by the official’s fraud or dishonesty of the general character and 
nature usually involved in those crimes, and in an action on the 
bond the plaintiff may recover without technical proof of fraudulent 
acts as required in criminal prosecutions for embezzlement or larceny. 


(For other cases, see Insurance, Dec. Dig. §§ 430, 665[4].) 


2. INSURANCE—FIDELITY INSURANCE—NOTICE OF LOSS— 
WAIVER. 

On the facts stated in the opinion, the failure of the plaintiff to give 
“immediate notice” of the loss as provided in the bond was waived 
by the conduct of the surety company in placing its denial of~liability 
upon other distinct grounds, 

(For other cases, see Insurance, Dec, Dig. § 559[2].) 


Appeal from District Court, Montgomery County. 

Action by the Delaware State Bank against Woodlief G. Colton and 
the United States Fidelity & Guaranty Company. Judgment for plaintiff, 
and defendants appeal. Affirmed. 


S. H. Piper, of Independence, for appellants. 
Stanford & Stanford, of Independence, for appellee. 


~*Decision re rendered, Feb, 9, 1918. 170 Pac. Rep. 992 Syllabus by the 
Court, 


ESTES v. HARTFORD FIRE INS. CO. (No. 12434.)* 
(Kansas City Court of Appeals, Missouri.) 


1. INSURANCE—TRANSPORTATION INSURANCE —CATTLE— 
INJURY IN TRANSIT. 

The fact that cattle died in stockyards during very cold weather did not 
affect the liability of a transportation insurer, where the cattle died 
as the result of injuries received in transit. 

(For other cases, see Insurance, Dec. Dig. § 426.) 


4. INSURANCE—TRANSPORTATION INSURANCE— CATTLE — 
EVIDENCE. 
In an action against a transportation insurer for injuries to cattle in 
transit, evidence that hair was found to have been rubbed off the 
*Decision rendered; Dec. 31, 1917. 201 S, W. Rep. 563. 
Vel. LI—39. 
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cattle on their arrival was admissible, where plaintiff's counsel stated 
they offered the testimony to show the condition of the cattle, not 
because they were suing for the value of the hair. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from Circuit Court, Boone County; D. H. Harris, Judge, 

“Not to be officially published.” 

Suit by A. J. Estes against the Hartford Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Gillespy & Conley, of Columbia, and P. A. Wells, of Omaha, Neb,, 
for appellant. 
N. T. Gentry, of Columbia, for respondent. 


GOLDBERG et aL. v. GREAT EASTERN CASUALTY CO.* 
(Supreme Court of New York, Appellate Term, First Department.) 


2, INSURANCE—PLEADING—ANSWER—“NEW MATTER.” 

In action on insurance policy, an answer showing fraud or: breach of 
warranties other than conditions precedent would ordinarily be new 
matter constituting a defense by way of avoidance, and ordinarily 
should be pleaded. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Appeal from City Court of New York, Special Term. 

Action by Louis Goldberg and Abraham Goldberg against the Great 
Eastern Casualty Company. From an order denying application to re- 
quire plaintiff to reply to certain defenses, defendant appeals. Modified 
and affirmed. 


Argued February term, 1918, before GUY, PHILBIN, and DELE- 
HANTY, JJ. 


. Joseph L. Prager, of New York City, for appellant. 
Gans, Davis & O’Neill, of New York City (Joseph Gans and C. Ar- 
thur Jensen, both of New York City, of counsel), for respondents. 


"*Decision rendered, February 18, 1918. 169 N. Y. Supp. 113. 
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KNOBEL et ar. LONDON GUARANTEE & ACCIDENT 
CO., Limrrep.* 


(Supreme Court of New York, Appellate Division, First Department.) 


1. INSURANCE—REPRESENTATIONS OF SOLICITOR—AU- 
THORITY. 4 


Where insurer’s solicitor, in making a credit policy with plaintiffs upon 
which was pasted a rider limiting liability as to oustanding accounts, 
was obliged to refer to a superior officer before quoting terms, the 
solicitor’s representations were not binding on insurer, and the 
insured’s rights must be determined by the written policy, 


(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE—CREDIT INSURANCE — RIDER — CONSTRUC- 
TION. 


A credit policy insured against losses occurring through insolvency of 
creditors between certain dates and provided that insured should 
bear an initial loss of 1 per cent. on his total gross sales between 
such dates. Attached to the policy was a rider providing that in- 
sured should bear the same percentage of initial loss on the gross 
sales between two dates prior to those specified in the policy on 
shipments during the term of the policy. Held, that the provision 
in the rider referred only to shipments made prior to the execution 
of the policy, so that, where insured sued for losses under the policy 
alone, 1 per cent. on sales prior to date thereof could not be sub- 
tracted in determining insurer’s liability. 


(For other cases, see Insurance, Dec, Dig. § 511.) 


Appeal from Special Term, New York County. 

Action by Morris Knobel and another, copartners, against the Lon- 
don Guarantee & Accident Company, Limited. From the judgment 
rendered for plaintiffs (163 N. Y. Supp. 977), plaintiffs and defendant 
appeal. Modified and affirmed. 


Argued before SCOTT, LAUGHLIN, DOWLING, SMITH, and 
DAVIS, JJ. ° 


Cohen & Richter, of New York City (Theodore B. Richter, of New 
York City, of counsel), for respondents-appellants. 

Lowther, Smith & Russel, of New York City (William E. Lowther, 
of New York City, of counsel), for appellant-respondent. 


 *Decision rendered, February 15, 1918. 169 N. Y. Supp. 79. 
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LUMBERMEN’S NAT. BANK OF MENOMINEE, MICH., 
v. CORRIGAN ET AL.* 


(Supreme Court of Wisconsin.) 


6, INSURANCE—INSURABLE INTEREST—MORTGAGOR. 

A mortgagor who has sold the premises, being still liable for the mort- 
gage debt, has an insurable interest in the property, and may insure 
it in the name of. the owner providing for loss payable to mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


7. INSURANCE—REFORMATION—NECESSITY. 


Where the court found that an insurance policy was intended to be 
made payable to the mortgagee, but a clause used for that purpose 
failed to express such intent, the liability of the insurers to the 
mortgagee can be adjudicated without entering a formal decree 
reforming the policy. 


(For other cases, see Insurance, Dec. Dig, § 143[7].) 


8. INSURANCE—ACTIONS—PARTIES—ASSIGNEES. 


Where a purchaser of mortgaged premises took out insurance on the 
property, and after loss assigned the rights thereunder to the mort- 
gagor to be applied to payment of the mortgage debt, and the mort- 
gagor interpleaded the insurer in the foreclosure action, he could 
recover whether such assignment was in trust or otherwise. 


(For other cases, see Insurance, Dec. Dig. § 594.) 











j Appeal from Circuit Court, Winnebago County; Geo. W. Burnell, 
udge. 

Action by the Lumbermen’s National Bank of Menominee, Mich., 
against John E. Corrigan and others, in which the North River Insurance 
Company of City of New York and the North British & Mercantile 
Insurance Company of Edinboro, were brought in by order of court. 
. Judgment for. plaintiff, and’ the insurance companies appeal. Affirmed. 













Thomas H. Gill and Arthur R. Barry, both of Milwaukee, for 
appellants. 
Sherdian, Evans & Merill, of Green Bay, for plaintiff-respondent. 
Paul D. Carpenter, of Milwaukee (Charles W. Stark, Jr., of Milwau- 
kee, of counsel), for respondent Corrigan. 


*Decision rendered, March 5, 1918. 166 N. W. Rep. 650. 







Life.] New York Life Ins. Co. v; Dodge. 575 


LiFE. 
UNITED STATES SUPREME COURT. 





NEW YORK LIFE INS. CO. 
v. 


DODGE. (No. 378.)* 


1. INSURANCE—LIFE INSURANCE CONTRACT—WHAT LAW 
GOVERNS. 

Where a foreign insurance company licensed to do business in the state 
of Missouri, issued a life policy to a resident of that state, the con- 
tract was a Missouri one. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 


2. INSURANCE—LIFE POLICIES—DUTY TO MAKE LOAN. 

A clause in a life policy, issued by a foreign insurer licensed to do business 
in Missouri, which provided that loans could be obtained by- the 
insured on the sole security of the policy, imposed no obligation 
on the insurer to make such loans, if the Missouri statute applied 
and prohibited hypothecation of the reserve as security. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 


3. INSURANCE—LIFE INSURANCE LOANS—WHAT LAW GOV- 
ERNS. 

As a state cannot, under Const. U. S. Amend. 14 forbid a citizen from 
making contracts outside its limits while he remains within, Rev. St. ~ 
Mo. 1899, § 7897, providing that no policies of life insurance issued 
by any company authorized to do business in the state shall, after 
payment of three annual premiums be forfeited by reason of non- 
payment, but that the net value of the policy shall be computed, and, 
after deducting from three-fourths of such value any notes or other 
evidence of indebtedness given on account of past premium pay- 
ments, the balance shall be taken as a net single premium for —— 
rary insurance, does not apply to a loan contract entered into 
tween a policy holder, a resident of Missouri, and a New York in- 
surér authorized to do business in Missouri, and which in that state 
wrote the policy involved, where it was expressly agreed between 
the parties in the loan agreement, the application for which was 
transmitted to the insurer's NewYork office, that the laws of New 
York, under which the hypothecation of the reserve was valid, should 
govern. 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 


Brandeis, Day, Pitney and Clark, JJ.,. dissenting. 


In Error to the Springfield Court of Appeals of the State of 


Missouri. - 

Action by Leo F. Dodge against the New York Life Insurance 
Company. A judgment for plaintiff was on defendant's appeal affirmed 
by the Springfield Court of Appeals (189 S. W. 609), and defendant 
brings error. Reversed. 


* Argued Jan. 21, 1918. Decision rendered, April 1, 1918. 38 S. C. 
Rep. 337, 
Vol. LI—40. 
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Messrs. Frank H. Sullivan and James C. Jones, both of St. Louis, © 
Mo., and James H. McIntosh, of New York City, for plaintiff in error. 
Mr. James J. O’Donohe, of St. Louis, Mo., for defendant in error. 


Mr. Justice McReynotps delivered the opinion of the Court. 

Defendant in error brought suit January 27, 1915, in circuit 
court, Phelps county, Missouri, upon a policy dated October 20, 
1900, on life of her husband Josiah B. Dodge, who died February 
12, 1912. She alleged: That plaintiff in error, a New York 
corporation, had long maintained local offices and carried on the 
business of the life insurance in Missouri, where she and her 
husband resided; that in 1900, at St. Louis, he applied for and 
received the policy, she being named as beneficiary ; that premiums 
were paid to October 20, 1907, when the policy lapsed, having 
then a net value, three-fourths of which, less “indebtedness to 
the company given on account of past premium payments” ap- 
plied as required by the Missouri nonforfeiture statute (section 
7897), sufficed to extend it beyond assured’s death. Further, 
that upon application by assured and herself presented at St. 
Louis the company there made him loans amounting, October 20, 
1907, to $1,350, but of this only $599.65 had been applied to 
premiums. She asked judgment for full amount of policy less 
loan, unpaid premiums, interest, etc. 

Answering, the company admitted issuance of policy, but de- 
nied liability because assured borrowed of it, November 1906, 
at its home office, New York City, $1,350, hypothecating the 
policy there as security, and then failed to pay premium due 
October 20, 1907, whereupon in strict compliance with New 
York law and agreements made there the entire reserve was ap- 
propriated to satisfy the loan, and all obligation ceased. The 
assured being duly notified, offered no objection. It further set 
up that as the loan, pledge and foreclosure were within New 
York the federal constitution protected them against inhibition 
or modification by a Missouri statute, and, if intended to pro- 
duce such result, section 7897, Rev. Stats. Mo. 1899, lacked 
validity. 

In reply, defendant in error denied assent to alleged settle- 
ment, maintained all transactions in question took place in Mis- 
souri, and asserted validity of its applicable statutes. 


The Springfield Court of Appeals affirmed a judgment for 
$2,233.45—amount due after deducting loan, unpaid premiums, 
etc 189 S. W. 609. It declared former opinions of the state 
Supreme Court conclusively settled the constitutionality of sec- 
tion 7897, and that the reserve, after paying advances for pre- 
miums was thereby appropriated to purchasing term insurance, 
notwithstanding any contrary agreement. Burridge v. Insurance 
Co., 211 Mo. 158, 109 S. W. 560; Smith v. Mut. Ben. Life Ins. 
Co., 173 Mo. 329, 72 S. W. 935. Effort to secure a review by 
the Supreme Court failed. 
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Section 7897, Rev. Stats. of Mo. 1899, in effect until amended 
in 1903, provides : 

“No policies of insurance on life hereafter issued by any life 
insurance company authorized to do business in this state, * * * 
shall, after payment upon it of three annual payments, be for- 
feited or become void, by reason of nonpayment of premiums 
thereof but it shall be subject to the following rules of commu- 
tation, to wit: The net value of the policy, when the premium be- 
comes due, and is not paid, shall be computed * * * and 
after deducting from three-fourths of such net value, any notes 
or other evidence of indebtedness to the company, given on 
account of past premium payments on said policies, issued to the 
insured, which indebtedness shall be then canceled, the balance 
shall be taken as'a net single premium for temporary insurance 
for the full amount written in the policy. * * *” 

This section and number 7897 are as follows: 

“Sec. 7897. Policies Nonforfeitable, When.—No policies of in- 
surance on life hereafter issued by any life insurance company 
authorized to do business in this state, on and after the first day of 
August, A. D. 1879, shall, after payment upon it of three annual 
payments, be forfeited or become void, by reason of non-payment 
of premiums thereof, but it shall be subject to the following rules 
of commutation, to wit: The net value of the policy, when the 
premium becomes due, and is not paid, shall be computed upon 
the actuaries’ or combined experience table of mortality, with 
four per cent interest per annum, and after deducting from three- 
fourths of such net value, any notes or other evidence of in- 
debtedness to the company, given on account of past premium 
payments on said policies, issued to the insured, which indebted- 
ness shall be then canceled, the balance shall be taken as a net 
single premium for temporary insurance for the full amount 
written in the policy; and the term for which said temporary in- 
surance shall be in force shall be determined by the age of the 
person whose life is insured at the time of default of premium, 
and the assumption of mortality and interest aforesaid; but, if 
the policy shall be an endowment, payable at a certain time, or at 
death, if it should occur previously, then, if what remains as 
aforesaid shall exceed the net single premium of temporary in- 
surance for the remainder of the endowment term for the full 
amount of the policy, such excess shall be considered as a net 
single premium for a pure endowment of so much as said pre- 
mium will purchase, determined by the age of the insured at 
date of default in the payment of premiums on the original 
policy, and the table of mortality and interest aforesaid, which 
amount shall be paid at end of original term of endowment, if 
the insured shall then be alive.” (R. S. 1889, § 5856, amended 
—r.) [By act of Missouri Legislature approved March 27, 1903 
(Laws 1903, p. 208), this section was amended by substituting 
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for the words “any notes or other evidence of indebtedness to 
the company, given on account of past premium payments on 
said policies, issued to the insured, which indebtedness shall then 
be canceled” the following ones: “Any notes given on account of 
past premium payments on said policy issued to the insured, and 
any other evidence of indebtedness to the company, which notes 
and indebtedness shall be then canceled.” ] 


“Sec. 7899, Rule of payment on Commuted Policy.—If the 
death of the insured occur within the term of temporary insur- 
ance covered by the value of the policy as determined in section 
7897, and if no condition of the insurance other than the pay- 
ment of premiums shall have been violated by the insured, the 
company shalf be bound to pay the amount of the policy, the 
same as if there had been no default in the payment of premium, 
anything in the policy to the contrary notwithstanding: Pro- 
vided, however, that notice of the claim and proof of the death 
shall be submitted to the company in the same manner as pro- 
vided by the terms of the policy within ninety days after the 
decease of the insured; and provided also, that the company 
. Shall have the right to deduct from the amount insured in the 
policy the amount compounded at six per cent. interest per an- 
num of all the premiums that had been forborne at the time of 
the decease, including the whole of the year’s premium in which 
the death occurs, but such premiums shall in no case exceed the 
ordinary life premium for the age at issue, with interest as last 
aforesaid.” (“R S. 1889, § 5858—+.) 

Both defendant in error and her husband, the assured, at all 
times here material resided in Missouri. Being duly licensed by 
that state, plaintiff in error, responding to an application signed 
by Josiah B. Dodge at St. Louis, issued and delivered to him 
there a five thousand dollar twenty-year endowment policy upon 
his life, dated October 20, 1900, naming his wife beneficiary but 
reserving the right to designate another. Among other things, 
it stipulated : 

“Cash loans can be obtained by the insured on the sole security 
of this policy on demand at any time after this policy has been 
in force two full years, if premiums have been duly paid to the 
anniversary of the insurance next succeeding the date when the 
loan is made. Application for any loan must be made in writing 
to the home office of the company, and the loan will be subject 
to the terms of the company’s loan agreement. The amount of 
loan available at any time is stated below, and includes any 
previous loan then unpaid. Interest will be at the rate of five per 
cent per annum in advance.” 


Continuation after failure to pay premium was guaranteed, 
alsé reinstatement within five years. It further provided: 

“Premiums are due and payable at the home office, unless 
otherwise agreed in writing, but may be paid to an agent pro- 
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ducing receipts signed by one of the above-named officers and 
countersigned by the agent. If any premium is not paid on or be- 
fore the day when due, or within the month of grace the liability 
of the company shall be only as hereinbefore provided for such 
case.” “Any indebtedness to the company, including any bal- 
ance of the premium for the insurance year remaining unpaid 
will be deducted in any settlement of this policy or of any benefit 
thereunder.” 


By an application addressed to the company at New York ac- 
companied by a loan agreement, both signed at St. Louis and 
“forwarded from Missouri Clearing House branch office, August 
29, 1903,” together with pledge of the policy—all received and 
accepted at the home office in New York City—the assured ob- 
tained from the company a loan of $490. Its check for the pro- 
ceeds drawn on a New York bank and payable to his order was 
sent to him at St. Louis by mail. Annually thereafter the out- 
standing loan was settled and a larger one negotiated—all in 
substantial accord with plan just described. The avails were 
applied partly to premiums; the balance went directly to assured 
by the company’s check, on a New York bank. Copies of last 
application, loan agreement and instruction which follow indicate 
the details of the transaction : 


Application. 


Nov. 9, 1906. 
New York Life Insurance Company, 346 & 348 Broadway, New 
York: 


Re Policy No. 2054961. 


Application is hereby made for a cash loan of $1,350.00 on the 
security of the above policy, issued by the New York Life In- 
surance Company on the life of Josiah B. Dodge, subject to the 
terms of said company’s loan agreement. 

Said policy is forwarded herewith for deposit with said com- 
pany as collateral security, together with said company’s loan 
agreement duly signed in duplicate. 

Josiah B.. Dodge. Leo F. Dodge. 

Forwarded from Missouri Clearing House, Branch Office 
Nov. 9, 1906. M. F. Bayard, Cashier. 


Policy Loan Agreement. 


Pursuant to the provisions of Policy No. 2054961 issued by 
the New York Life Insurance Company on the life of Josiah B. 
Dodge, the undersigned has this day obtained a cash loan from 
said company of the sum of thirteen hundred fifty dollars ($1,- 
350.00), the receipt of which is hereby acknowledged, conditioned 
upon pledging as a collateral said policy with said company as sole 
security for said loan and giving assent to the terms of this policy 
loan agreement; therefore: 
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In consideration of the premises, the undersigned hereby agree 
as follows: 

1. To pay said company interest on said loan at the rate of 
five per cent per annum, payable in advance from this date to 
the next anniversary of said policy, and annually. in advance on 
said anniversary and thereafter. 

2. To pledge, and do hereby pledge, said policy as sole security 
for the payment of said loan and interest and herewith deposit 
said policy with said company at its home office. 

3. To pay said company said sum when due with interest, re- 
serving, however, the right to reclaim said policy by repayment 
of said loan with interest at any time before due, said repayment 
to cancel this agreement without further action. 

4. That said loan shall become due and payable— 

(a) Either if any premium on said policy or any interest on 
said loan is not paid on the date when due, in which event said 
pledge shall, without demand or notice of any kind, every de- 
mand and notice being hereby waived, be foreclosed by satisfy- 
ing said loan in the manner provided in said policy ; 

(b) Or (1) on the maturity of the policy as a death claim or 
an endowment; (2) on the surrender of the policy for a cash 
value; (3) on the selection of a discontinuing option at the 
end of any dividend period. Iv any such event the amount due 
on said loan shall be deducted from the sum to be paid or allowed 
under said policy. 

5. That the application for said loan was made to said company 
at its home office in the City of New York, was accepted, the 
money paid by it, and this agreement made and delivered there; 
That said principal and interest are payable at said home office; 
and that this contract is made under and pursuant to the laws of 
the state of New York, the place of said contract being said 
home office of said company. 

In witness whereof, the said parties hereto have hereunto set 
their hands and affixed their seals this eighth day of Novem- 
ber, 1906. Josiah B. Dodge. [L.S.] 

Leo F. Dodge. [L. $.] 

Signed and sealed in presence of Geo. T. Lewis. 


Forwarded from Missouri Clearing House, Branch Office, - 
Nov. 9, 1906. M. F. Bayard, Cashier. 


Instruction. 
Nov. 9, 1906, 
New York Life Insurance Company, 346 & 348 Broadway, New 


York: 
Re. Policy No. 2054961. 
Please deduct: from the cash loan of $1,350.00 applied for on 
Nov., 1906, on the security of the above policy, an amount suffi- 


cient to pay present loan and prem. and int, to Oct. ’07. 
Josiah B. Dodge. Leo F. Dodge. 
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Witness: George T. Lewis. , 

Forwarded from Missouri Clearing House, lisench Office, 
Nov. 9, 1906. M. F. Bayard, Cashier. 

The premium due October 20, 1907, not being paid, the com- 
pany applied entire reserve in discharge of insured’s indebted- 
ness as provided by laws of New York and sent him by mail the 
following letter : 

New York, December 17th, 1907. 
Mr. Josiah B. Dodge, 4952 Maryland Ave., St. Louis, Mo. 
Re Policy No. 2054961. 


Dear Sir: By a loan agreement executed on the 8th day of 
November, 1906, the above policy on the life of Josiah B. Dodge 
was pledged to and deposited with the New York Life Insurance 
Company as collateral security for a cash loan of $1,350.00. 

The premium and interest due on said policy on the 20th day 
of October, 1907, not having been paid, the principal of said 
loan became due and has been settled according to the terms of 
the policy, and the policy has no further value. 

Yours truly, 
John C. McCall, Secretary, by E. M. C. 


This was received by assured December 19, 1907, and neither 
he nor the beneficiary, during his life, offered objection to the 
action taken. 

[1] That the policy when issued to Dodge became a Missouri 
contract, subject to its statutes, so far as valid and applicable, is 
undisputed and clear. The controlling doctrine in that regard 
was announced and applied in Equitable Life Assurance Society 
v. Clements, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497, New 
York Life Ins. Co. v. Cravens, 178 U. S. 389, 20 Sup. Ct. 962, 
44 L, Ed. 1116, and Northwestern Life Insurance Co. v. Riggs, 
203 U. S. 243, 27 Sup. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 1104. 
In each of those cases the controversy related to the interpreta- 
tion and effect of an original policy—not a later good faith. 
agreement between the parties. We held that to the extent there 
stated the state had power to control insurance contracts made 
within its borders. With those conclusions we are now entirely 
content; but they do not rule the question presently presented. 
Here the controversy concerns effect of the state statute upon 
agreements between the parties made long after date of the 
policy and action taken thereunder; their essential fairness and 
accordance with New York laws are not challenged. 

[2] Considering the circumstances recited above, we think 
competent parties consummated the loan contract now relied 
upon in New York where it was to be performed. And, more- 
over, that it is one of a kind which ordinarily no state by direct 
action may prohibit a citizen within her borders from making 
outside of them. It should be noted that the clause in the policy 
providing “cash loans can be obtained by the insured on the sole 
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security of this policy on demand, etc.,” certainly imposed no 
obligation upon the company to make such a loan if the Missouri 
statute applied and inhibited valid hypothecation of the reserve as 
security therefor as defendant in error maintains. She cannot, 
therefore, claim anything upon the theory that the loan contract 
actually consummated was one which the company had legally 
obligated itself to make upon demand. 


[3] In Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 
41 L. Ed, 832, we held a Louisiana statute invalid which under- 
took to restrict the right of a citizen while within that state to 
place insurance upon property located there by contract made 
and to be performed beyond its borders. We said, “The mere 
fact that a citizen may be within the limits of a particular state 
does not prevent his making a contract outside its limits while 
he himself remains within it,” and ruled that under the Four- 
teenth Amendment the right to contract outside for insurance 
on property within a state is one which cannot be taken away by 
state legislation. So to contract is a part of the liberty guaranteed 
to every citizen. The doctrine of this case has been often re- 
affirmed and must be accepted as established. Nutting v. Mass., 
183 U. S. 553, 557, 22 Sup. Ct. 238, 46 L. Ed. 324; Delamater 
v. South Dakota, 205 U. S. 93, 102, 27 Sup. Ct. 447, 51 L. Ed. 
724, 10 Ann Cas. 733; Provident Savings Ass’n v. Kentucky, 
239 U. S. 103, 114, 36 Sup. Ct. 34, 60 L. Ed. 167, L. R. A. 1916C, 
572; Adams v. Tanner, 244 U. S. 590, 595, 37 Sup. Ct. 662, 61 
L. Ed. 1336, L. R. A. 1917F, 1163, Ann. Cas. 1917D, 973. 


The court below rested its judgment denying full effect to the 
loan agreement upon Smith v. Mut. Ben. Life Ins. Co., supra, 
and Burridge v. Insurance Co., supra. In them the Supreme 
Court distinctly held section 7897 controlling and the insurer 
liable upon policies actually issued in Missouri notwithstanding 
any subsequent stipulation directing different disposition of re- 
serve after default. In the latter it expressly approved the doc- 
trine of the first and, among other things (211 Mo. 171, 109 
S. W. 564), said: 


“Attending to that section [No. 7897] as it read when the 
policy issued and when the insured died, it will be observed that 
the net value of the policy is to be computed. Then from three- 
fourths of such net value there is to be taken away—what? All 
indebtedness? Not at all. There shall be taken away ‘any notes 
or other evidence of indebtedness to the company, given on ac- 
count of past premium payments on said policies.’ The residue, 
if any, then goes automatically to the purchase of temporary or 
extended insurance. * * * In that [the Smith] case, there- 
fore, the scope and meaning of that clause of our non-forfeiting 
insurance statute was held in judgment in the stiffest sense and 
this court decided that the statute was mandatory; that the 
character of the indebtedness to be deducted from the net value 
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before applying the residue to the purchase of-temporary or ex- 
tended insurance must be looked to and was limited by the clear 
words of the statute ‘to notes or other evidences of indebtedness 
to the company, given on account of past premium payments’ on 
the policy issued to the insured,” and did not include notes and 
evidences of indebtedness arising in other ways. It is not ap- 
parent, assuming the statute be constitutional, how, giving heed 
to the hornbook maxim, expressio unius, etc., any other conclu- 
sion could have been arrived at in reason. It was held further- 
more, in effect, that such provisions of law evidenced a sound 
and just governmental policy, and wrote into every policy of life 
insurance, coming within its purview, a mandate not to be abro- 
gated in whole, or hedged about or lopped off in detail, by policy 
provisions, nor to be contracted away otherwise than as pre- 
scribed by statute. 

Treating the loan to Dodge as made under a New York agree- 
ment which Missouri lacked power directly to control, the ques- 
tion presented becomes similar in principle to the one decided 
in New York Life Insurance Co. v. Head, 234 U. S. 149, 34 
Sup. Ct. 879, 58 L. Ed. 1259. There suit was instituted in Mis- 
souri upon a policy personally applied for and received while in 
that state by.a citizen of New Mexico. Nine years afterwards, 
having duly acquired the policy in New Mexico, the transferee 
wrote from there to the insurer in New York and effected a loan 
under an agreement like the one now before us. The state courts 
held the policy a Missouri contract and the loan agreement con- 
trolled by its non-forfeiture statute. 

Assuming the policy to be a Missouri contract, we declared that 
state without power to extend its authority over citizens of New 
Mexico and into New York and forbid the later agreement there 
made simply because it modified the first one. We said: 


“It would be impossible to permit the statutes of Missouri to 
operate beyond the jurisdiction of that state and in the state of 
New York and there destroy freedom of contract without throw- 
ing down ihe constitutional barriers by which all the states are 
restricted within the orbits of their lawful authority and upon 
the preservation of which the government under the Constitution 
depends.” 


The reasoning advanced by the Missouri Supreme Court to 
support its ruling was thus summarized: 


“As foreign insurance companies have no right to come into 
the state and there do business except as the result of a license 
from the state and as the state exacts as a condition of a license 
that all foreign companies shall be subject to the laws of the state 
as if they were domestic corporations, it follows that the limita- 
tions of the state law resting upon domestic corporations also 
rest upon foreign companies and therefore deprive them of any 
power which a domestic company could not enjoy, thus rendering 
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void or inoperative any provision of their charter or condition in 
policies issued by them or contragts made by them inconsistent 
with a Missouri law.” 

And this argument we declared unsound since the— 
“proposition cannot be maintained without holding that because 
a state has power to license a foreign insurance company to do 
business within its borders and the authority to regulate such 
business, therefore a state has power to regulate the business 
of such company outside its borders and which would otherwise 
be beyond the state’s authority—a distinction which brings the 
contention right back to the primordial conception upon which 
alone it would be possible to sanction the doctrine contended for, 
that is, that because a state has power to regulate its domestic 
concerns, therefore it has the right to control the domestic con- 
cerns of other states.” 

Under the laws of New York, where the parties made the loan 
agreement now before us, it was valid; also it was one which 
the Missouri Legislature could not destroy or prevent a citizen 
within its borders from making beyond them by direct inhibi- 
tion; and applying the principles accepted and enforced in In- 
surance Co. v. Head, we think the necessary conclusion is that 
such a contract could not be indirectly brought into subjection to 
statutes of the state and rendered ineffective through a license 
authorizing the insurance company there to do business. As 
construed and applied by the Springfield Court of Appeals, sec- 
tion 7897 transcends the power of the state. To hold otherwise 
would permit destruction of the right—often of great value— 
freely to borrow money upon a policy from the issuing company 
at its home office and would, moreover, sanction the impairment 
of that liberty of contract guaranteed to all by the Fourteenth 


Amendment. 
Reversed. 


Mr. Justice BRANDEIS, dissenting. 

A statute of Missouri (Rev. Stats. 1899, § 7897) prohibited 
life insurance companies authorized to do business within the 
state from forfeiting a policy for default in the payment of pre- 
miums, if three full years’ premiums had been paid thereon. The 
act provided further that in case of such default the policy 
should be automatically extended and commuted into paid-up 


term insurance. 


And it determined mathematically the length 


of the term, as that for which insurance could, at a rate pre- 
scribed, be purchased with a single premium equal in amount to 
three-fourths of the reserve or net value less any indebtedness 
to the company “on account of past premium payments.” The 
obligation imposed upon the company by this statute, as con- 
strued by the highest court of the state, could not be modified by 
contract with the insured whether entered into at the time the 


policy was written or subsequently. Equitable Life Assurance 
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Society v. Clements, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 
497; Smith v. Mutual Benefit Life Insurance Co., 173 Mo. 329, 
72 S. W. 935. Such non-forfeiture laws are an exercise of the 
police power; and, as insurance is not interstate commerce, the 
state’s power in this respect is as great over foreign as over 
domestic corporations. Orient Insurance Co. v. Daggs, 172 U. 
S. 557, 566, 19 Sup. Ct. 281, 43 L. Ed. 552; New York Life 
Insurance Co, v. Cravens, 178 U. S. 389, 401, 20 Sup. Ct. 962, 
44 L. Ed. 1116; Northwestern Life Insurance Co. v. Riggs, 203 
U. S. 243, 27 Sup. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 1104. 


In 1900 Dodge, a citizen and resident of Missouri, applied in 
that state to the New York Life Insurance Company, a New 
York corporation, for a policy on his life in favor of his wife. 
The policy was delivered to the assured in Missouri where the 
company had an office and was authorized by the Missouri statute 
to do business; and there the first and later premiums were paid 
and, until his death, Dodge and the beneficiary lived and the com- 
pany continued so to do business. 


In 1906 Dodge entered into a supplemental agreement with the 
company by which he nominally borrowed $1,350, pledged his 
policy as collateral, and agreed that, in case of default in repaying 
the loan, the company might discharge it by applying thereto the 
reserve of the policy. In 1907 Dodge made default in payment 
both of the premium and of the loan. The reserve of the policy 
was then less than the amount due on the whole loan; but three- 
fourths of the reserve exceeded that part of the loan which had 
been applied to the payment of past premiums by $275.79. This 
excess, if applied in commutation for term insurance, would have 
extended the policy to December 23, 1912. The company claimed 
the right to use the whole of the reserve to satisfy the whole of 
the loan, so applied to it, and notified the assured, on December 
17, 1907, that its obligation on the policy ceased. Dodge died 
February 12, 1912. The beneficiary, insisting that by reason of 
the Missouri statute the policy was still in force when her hus- 
band died, brought suit thereon in a state court of Missouri and 
recovered judgment, which was affirmed by the Springfield 
Court of Appeals (189 S. W. 609), and the Supreme Court of 
the state refused a review. The case comes here on writ of 
error under section 237 of the Judicial Code. The company as- 
serts that the loan agreement was made in New York, and rely- 
ing upon New Life Instirance Co. v. Head, 234 U. S. 149, 34 
Sup. Ct, 879, 58 L. Ed. 1259, contends that the state court, in de- 
nying full effect to that contract, deprived it of liberty, property, 
and equal protection of the laws in violation of the Fourteenth 
Amendment. 


First. Was the loan agreement in fact made in New York? 


The policy was confessedly a Missouri contract. Dodge, so far 
as appears, was never out of Missouri. Physically every act done 
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by Dodge and the beneficiary in connection with the loan agree- 
ment, as with the policy, was done in Missouri: (a) They signed 
there the application for the loan. (b) They signed there the 
loan agreement. (c) They signed there the request upon the 
company to pay itself, out of the $1,350 nominally borrowed, the 
amount of an earlier loan with interest to October, 1907, and of 
the premium. (d) He delivered there (at the Missouri Clearing 
House branch office) the policy given as collateral and these 
three papers, which were forwarded by that office November 9, 
1906, and received in New York three days later. (e) He paid 
there the balance of the premium, $116.40 in cash; for the sum 
of $1,350, nominally advanced then, was insufficient to pay off the 
then existing loan with interest and accrued premium. Through- 
out these transactions the company was authorized to do business 
in Missouri and was, in these transactions, actually doing busi- 
ness there. International Harvester Co. v. Kentucky, 234 U. S. 
579, 34 Sup. Ct. 944, 58 L. Ed. 1479. 


Nothing was done in New York then except this: The papers 
received from the Missouri Clearing House branch office was 
examined and filed in the home office; and certain calculations 
and appropriate entries in the books and on the papers were made 
there. No money was paid then to Dodge. The nominal advance 
was less than the amount, including accrued premium, then due 
by him to the company; and Dodge balanced the account by 
paying in Missouri $116.40. In 1903, when a similar loan agree- 
ment was made, the nominal amount of the loan exceeded the 
sum due for premiums by $486.91; and a check for that sum 
was drawn by the company in New York and sent by mail from 
there to Dodge in Missouri. In 1904 a further check for $92.10 
was sent from New York by the company to Dodge under a 
similar loan agreement. Under the 1903 agreement the policy 
was delivered to the company and it had remained in the com- 
pany’s possesstion at the home office. But when the loan agree- 
ment here in question was made, nothing was done in New York 
except to examine and file the papers and to make the calculations 
and entries. No discretion was exercised there by the company’s 
official. By the terms of the policy the company had already 
assented to the amount nominally advanced as a loan and to the 
rate of interest to be charged. The functions exercised by the 
officials at New York were limited to determining whether the 
calculations were correct and whether papers were properly ex- 
ecuted and filed. 

These acts so done by the company at its home office in con- 
nection with the loan agreement were similar in character to 
those performed when the policy was written. The application 
for the policy addressed to the company at its home office was 
likewise delivered at the Missouri Clearing House and forwarded 
to the home office: The application was considered and accepted 
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in New York. The policy was executed there. It provided that 
the premiums and the insurance should be payable. there. But 
such acts did not prevent the policy being held to be a Missouri 
contract. Equitable Life Assurance Society v. Clements, supra; 
Northwestern. Life Insurance Co. v. McCue, 223 U. S. 234, 32 
Sup. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. Even if 
the loan agreement be treated as an independent contract, it should, 
if facts are allowed to control, be held to have been made in 
Missouri. But the loan agreement was not an independent con- 
tract; nor is it to be treated as a modification of the original 
contract. It was an act contemplated by the policy and was 
subsidiary to it, as an incident thereof. What was done by the 
officials at the home office was not making a New York contract, 
but performing acts under a Missouri contract. 

Second. What is the effect of the provision in the loan agree- 
ment that it shall be deemed to have been made in New York? 

The provision “that the application for said loan was made 
to said company at its home office in the city of New York, was 
accepted, the money paid by it, and this agreement made and 
delivered there; that said principal and interest are payable at 
said home office, and that this contract is made under and pursu- 
ant to the laws of the state of New York, the place of said con- 
tract being said home office of said company” is inoperative. 
For acts essential to the making of any agreement involving a 
pledge of the policy were done by Dodge, by the beneficiary, 
and by the company’s agent in Missouri and were subject to the 
prohibition of a statute of that state which prevented the opera- 
tion there of inconsistent New York laws. If the laws of Mis- 
souri and of New York had left the parties free to contract 
insurance on such terms as they pleased, they might with effect 
have elected to be bound by the law of the state of their pre- 
ference, whatever the place of the contract; in doing so, they 
would in effect have specified terms of the contract. But provi- 
sions in contracts for incorporating the laws of a particular 
state are inoperative, so far as the law agreed upon is inconsistent 
with the law of the state in which the contract is actually made. 
Mutual Life Insurance Co. v. Hill, 193. U. S. 551, 554, 24 Sup. 
Ct. 538, 48 L. Ed. 788; Knights of Pythias v. Meyer, 198 U. S. 
508, 25 Sup.,Ct. 754, 49 L. Ed. 1146. Where the validity of a 
provision is dependent upon the place in which the contract is 
made, the actual facts alone are significant. Persons resident 
in Missouri, who enter there into a contract which is specifically 
controlled by the laws of that state, cannot, by agreeing that a 
modification inconsistent with the requirements of the Missouri 
law shall be deemed to have been made elsewhere, escape the 
prohibition of the Missouri statute. The fact that one of the 
parties to the contract is a corporation and hence capable of 
having a residence also in another state, and that some acts in 
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connection with the contract were done by it there, does not 
affect the result. The company, although a foreign corporation, 
was, for this purpose, a resident of Missouri, or at least, was 
present in Missouri. Barrow Steamship Co. v. Kane, 170 U.S. 
100, Sup. Ct. 526, 42 L. Ed. 964; Dunlop Pneumatic Tyre Co. 

v. Actien- Gesellschaft, etc., 1 K. B. (1902) 342. 

Third. Even if the rules ordinarily applied in determining the 
place of a contract, required this court to hold, as a matter of 
general law, that the loan agreement was made in New York, it 
would not necessarily follow that the Missouri statute was un- 
constitutional, because it prohibited giving effect in part to the 
loan agreement. There is no constitutional limitation by virtue of 
which a statute enacted by a state in the exercise of the police 
power is necessarily void, if, in its operation, contracts made in 
another state may be affected. Emery v. Burbank, 163 Mass. 326, 
39 N. E. 1026, 28 L. R. A. 57, 47 Am. St. Rep. 456; Hervey v. 
Rhode Island Locomotive Works, 93 U. S. 664, 23 L. Ed. 1003. 
The test of constitutionality to be applied here is that commonly 
applied when the validity of a statute limiting the right of con- 
tract is queStioned, namely: Is the subject-matter within the 
reasonable scope of regulation? Is the end legitimate? Are the 
means appropriate to the end sought to be obtained? If so, the 
act must be sustained. unless the court is satisfied that it is clearly 
an arbitrary and unnecessary interference with the right of the 
individual to his personal liberty. Here the subject is insurance; 
a subject long recognized as being within the sphere of regula- 
tion of contracts. The specific end to be attained was the pro- 
tection of the net value of insurance policies by prohibiting pro- 
visions for forfeiture; an incident of the insurance contract long 
recognized as requiring regulation. The means adopted was to 
prescribe the limits within which the parties might agree to dis- 
pose of the net value of the policy otherwise than by commutation 
into extended insurance; a means commonly adopted in non- 
forfeiture laws, only the specific limitation in question being un- 
usual. The insurance policy sought to be protected was a con- 
tract made within the state between a citizen of the state and a 
foreign corporation also resident or present there. The protec- 
tion was to be afforded while the parties so remained subject to 
the jurisdiction of the state. The protection was accomplished by 
refusing to permit the courts of the state to give to acts done 
within it by such residents (Dodge did not act elsewhere), the 
effect of nullifying in part that non-forfeiture provision, which 
the Legislature deemed necessary for the welfare of the citizens 
of the state and for their protection against acts of insuring cor- 
porations. The statute does not invalidate any part of the loan; 
it leaves intact the ordinary remedies for collecting debts. The 
statute merely prohibits satisfying a part of the debt out of the 
reserve in a manner deemed by the Legislature destructive of the 
protection devised against forfeiture. The provision may be 
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likened to homestead and exemption laws by which creditors are 
limited in respect to the property out ‘of which their claims may 
be enforced. When the New York Life Insurance Company 
sought and obtained permission to do business within the state, 
and when the policy in question and the loan agreement were 
entered into, this statute was in existence and was of course 
known to the company. It has no legal ground of complaint, 
when the Missouri courts refuse to give to the loan agreement 
effect in a manner and to an extent inconsistent with the express 
prohibition of the statute. The significance of the fact that this 
suit was brought in a Missouri court must not he overlooked. 
See Bond v. Hume, 243 U. S. 15, 37 Sup. Ct. 366, 61 L. Ed. 565; 
ae Trust Co. v. Grosman, 245 U. S. 412, 38 Sup.. Ct. 147, 62 
L. Ed. ; 

New York Life Insurance Co. v. Head, supra, furnishes no 
support for the contention made by the company here. The facts 
differ widely in the two cases. There the insured was not a citi- 
zen or resident of Missouri and does not appear ever to have 
been within the state except at the time when the application was 
made and the policy delivered. Here. the insured was at all 
times a citizen and resident of the state. There the insured had 
assigned the policy to his daughter, who was a citizen of New 
Mexico and, so far as appears, had never been within the state of 
Missouri. Here the insured remained the owner of the policy. 
There the loan agreement was made by the assignee, a stranger to 
the policy; and the assignment being accepted and acted upon by 
.the company resulted in a novation of the contract. Here the loan 
agreement was made by the insured. There every act in any way 
connected with the loan agreement, whether performed by the 
company or by the assignee (the insured performed none) was 
performed in some state or territory other than Missouri. Here 
every act was performed in Missouri except as above stated. If 
this court had held constitutional the statute of Missouri as con- 
strued by its Supreme Court in that case, it would have sanctioned, 
not regulation by a state of the insurance of its citizens, but an 
arbitrary interference by one state with the rights of citizens of 
other states. On the other hand, to sustain the contention made 
by the company in this case, would deny to a state the full power 
to protect its citizens in respect to insurance, a power which has 
been long and beneficently exercised. For the power to protect 
will be seriously abridged, if it is held that the state of Missouri 
cannot constitutionally prohibit those who are its citizens and 
corporations within its jurisdiction, from contracting themselves 
out of the limitations imposed by its Legislature, in the exercise 
of the police power, upon the contracts actually made within the 
state And unless it is so abridged, the Missouri non-forfeiture 
law, as applied to the facts of this case, cannot-be held invalid. 

Nor does Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 
41 L. Ed. 832, furnish support to the company’s contention. All- 
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geyer, a Citizen and resident of Louisiana, had made in New York, 
with a corporation organized and doing business there, an open 
contract for marine insurance to cover cotton to be purchased and 
shipped. Shipments to be covered were required to be reported 
by letter addressed to the company at New York. Allgeyer 
mailed in Louisiana such a letter addressed to New York City. 
A Louisiana statute made it a crime for any one to do any act to 
effect insurance in any marine insurance company which had not 
established a place of business within the state and appointed an 
authorized agent upon whom process might be served. The in- 
surance company there referred to had not been authorized to 
do business in Louisiana and actually did no business there. 
Allgeyer was sentenced for mailing the letter. This court held 
that the statute was unconstitutional as construed by the state 
court, because it denied to a citizen of the United States rights 
guaranteed by the Fourteenth Amendment. 

But the case did not require the court to decide, whether a state 
could prohibit its citizens from making contracts with corporations 
organized under the laws and doing business in another state; 
nor whether the contract there involved had been made in New 
York; nor whether it was valid. And it did not in fact decide 
any of those questions; for they were not in issue. It was ad- 
mitted (a) that the contract there involved—the open insurance 
policy—had been made in New York and (b) that it was valid. 
The only question presented to this court was, whether the state, 
in order more effectually to enforce its foreign corporations act, 
could prohibit its eitizens from doing, within the state, certain 
acts which were essential to the enjoyment of rights secured by 
such a valid contract made without the state. In the paragraph 
near the close of the opinion (165 U. S. 593, 17 Sup. Ct. 432, 41 
L. Ed. 832) this is pointedly expressed : 

“Tn such a case as the facts here present the policy of the state 
in forbidding insurance companies which had not complied with 
the laws of the state from doing business within its limits cannot 
be so carried out as to prevent the citizen from writing such a 
letter of notification as was written by the plaintiffs in error in 
the state of Louisiana, when it is written pursuant to a valid con- 
tract made outside the state and with reference to a company 
which is not doing business within its limits.” 

The more elaborate discussion which preceded this paragraph 
makes clear the ground of the decision. 

“In the case before us the contract was made beyond the terri- 
tory of the state of Louisiana, and the only thing that the facts 
show was done within that state was the mailing of a letter of 
notification, as above mentioned, which was dorie after the princi- 
pal contract had been made.” 165 U. S. 587, 17 Sup. Ct. 430, 41 
L. Ed. 832. 

“* * * Tn this case the only act which it is claimed was a 
violation of the statute in question consisted in sending the letter 
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through the mail notifying the company of the property to be 
covered by the policy already delivered. We have then a contract 
which it is conceded was made outside and beyond the limits of 
the jurisdiction of the state of Louisiana, being made and to be 
performed within the state of New York, where the premiums . 
were to be paid and losses, if any, adjusted. The letter of notifi- 
cation did not constitute a contract made or entered into within 
the state of Louisiana. It was but the performance of an act 
rendered necessary by the provisions of the contract already made 
between the parties outside of the state. It was a mere notifica- 
tion that the contract already in existence would attach to that 
particular property. In any event, the contract was made in New 
York, outside of the jurisdiction of Louisiana, even though the 
policy was not to attach to the particular property until the notifi- 
cation was sent.” 165 U. S. 588, 17 Sup. Ct. 431, 41 L. Ed. 832. 

“* * * Tt was a valid contract, made outside of the state, 
to be performed outside of the state, although the subject was 
property temporarily within the state. As the contract was valid 
in the place where made and where it was to be performed, the 
party to the contract upon whom is devolved the right or duty to 
send the notification in order that the insurance provided for by 
the contract may attach to the property specified in the shipment 
mentioned in the notice, must have the liberty to do that act and 
to give that notification within the limits of the state, any prohibi- 
tion of the state statute to the contrary notwithstanding. The ~ 
giving of the notice is a mere collateral matter; it is not the con- 
tract itself, but is an act performed pursuant to a valid contract 
which the state had no right or jurisdiction to prevent its citizens 
from making outside the limits of the state.” 165 U. S. 592, 17 
Sup. Ct. 432, 41 L. Ed. 832. 

Fourth. Furthermore, the right of citizens of the United States 
which the Allgeyer Case sustained “is the liberty of natural, not 
artificial persons.” Northwestern Life Insurance Co. v. Riggs, 
supra, 203 U. S. 255, 27 Sup. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 
1104. While a state may not (except in the reasonable exercise 
of the police power) impair the freedom of contract of a citizen 
of the United States, “it can prevent the foreign insurers from 
sheltering themselves under his freedom.” Nutting v. Massa- 
chusetts, 183 U. S. 553, 558, 22 Sup. Ct. 238, 46 L. Ed. 324; 
Pheenix Insurance Co. v. McMaster, 237 U. S. 63, 35 Sup. Ct. 
504, 59 L. Ed. 839. The insurance company cannot be heard to 
object that the Missouri statute is invalid, because it deprived 
Dodge of rights guaranteed to natural persons, citizens of the 
United States. Erie Railroad Co. v. Williams, 233 U. S. 685, 705, 
34 Sup. Ct. 761, 58 L: Ed. 1155; Jeffrey Mfg. Co. v. Blagg, 235 
U. S. 571, 576, 35 Sup. Ct. 167, 59 L. Ed. 364. 

In my opinion the decision of the Springfield Court of Appeals 
should be affirmed. 


Vol. LI—41. 
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Mr. Justice Day, Mr. Justice Pitney, and Mr. Justice Clarke 
concur in this dissent. 


UNITED STATES DISTRICT COURT. 


D. MASSACHUSETTS, 





CUMMINGS et aL, 
v. 


SUPREME COUNCIL OF ROYAL ARCANUM ert at. (No. 816)* 


2. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 


At the time a fraternal insurer incorporated under the Massachusetts 
laws entered into contracts of insurance, the Massachusetts act to 
provide for the control and regulation of fraternal benefit societies 
(St. 1911, c. 628) was in force. Section 24 of such act gives the 
state insurance commissioner power to investigate the affairs of any 
fraternal benefit society, and when satisfied that such business is 
being conducted in an improper manner to present the facts to the 
Attorney General, who may institute quo warranto proceedings; 
and section 25 declares that no application for injunction against or 
proceedings for the dissolution of, or the appointment of a receiver 
for any such society shall be entertained by any court in the state 
unless the same is made by the Attorney General. Held that, as 
the state creating it has the right to provide for the regulation and 
dissolution of a corporation, such provisions of law became part 
of the insurance contract between the society and its members, and 
hence nonresident members, suing in the federal court, could not 
be granted relief, where the Massachusetts Attorney General did 
not consent to the dissolution of the society, the appointment of a 
receiver, or the issuance of an injunction. 


(For other cases, see Insurance Dec. Dig. § 707.) 


In Equity. Bill by Arthur F. Cummings and others against the 
Supreme Council of the Royal Arcanum and others Bill dismissed. 


Bordman Hall, James A. Tirrell, Harvey H. Pratt, all of Boston, 
Mass., for plaintiffs. 

Howard C. Wiggins, of Rome, N, Y., and Curtis H. Waterman, of 
Boston, Mass., for defendants. 


Hate, District Judge. The bill alleges that the plaintiffs, Ar- 
thur F. Cummings and James E. Upstone, are citizens of New 
Hampshire, and are acting on behalf of themselves and all others 
of a like class and similarly situated, contributors to trust funds, 
thereinafter described, and held by the defendant; that the de- 
fendant is a corporation organized and existing under and by 
virtue of the laws of the state of Massachusetts, and a citizen of 
that state; that the plaintiffs are owners of an interest in trust 


*Decision rendered, January 21, 1918. 247 Fed. Rep. 992. 
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funds of approximately $3,500,000 held in trust by the defendant. 
It is alleged, ori information and belief, that the defendant was in- 
corporated in November, 1877, as a ‘so-called secret benevolent 
and fraternal society and has carried on a so-called fraternal in- 
surance business under a plan, described in detail, substantially 
as follows: having a Supreme Council, with officials whose duty 
is to hold designated funds in trust for the benefit of members 
and contributors, and having subordinate lodges through which 
contributions are collected; that the defendant seeks to do a life 
insurance business under the guise of such plan; that, under this 
plan, assessments are levied, and funds collected, from the mem- 
bers, which funds are turned over to trustees, who hold the funds 
in trust for the members of the association, to meet its obligations 
with the members; that the defendant, through its lodges, has 
collected large sums of money from the plaintiffs and others of 
like class, which funds are held in trust for the plaintiffs and 
others upon the condition that the funds should be held as afore- 
said as insurance, trust, or benefit funds, whereby a stipulated sum 
should be paid to each of the beneficiaries of the plaintiffs, and 
others of their class; and that the funds should be sufficient at 
all times to meet the obligations required for such payments as 
they should mature. 

It is further alleged, on information and belief, that the de- 
fendant has become hopelessly insolvent; that the trust funds 
have become greatly impaired, and are insufficient to meet the 
obligations entered into as aforesaid; that the sufficiency of the 
trust funds depends upon the continuing of the payment of assess- 
ments by old members and the acquiring of new members; that 
there has been a grossly insufficient number of applicants for new 
membership, and a failure on the part of old members to continue 
the payment of assessments, whereby the plan has utterly failed ; 
that it appears from the official returns that the defendant has 
157,818 members carrying fraternal insurance of two classes, of 
which approximately $218,500,000 is under a regular rate, and 
approximately $58,800,000 is under various options, being the 
sum of approximately $277, 400,000; that to meet this liability the 
defendant has alleged assets of $3,458, 001.78; that it appears 
from the official returns that during the past year the defendant 
has lost in membership 83,880 members; that for the month of 
May, 1917, there have been 3,292 net lapses, 330 deaths, and that 
the defendant has acquired only 73 new members, showing a net 
loss of 3,549 for the month. The bill alleges also in detail a net 
result of loss fér the month of July, 1917, of 2,880 members, and 
that such condition has continued for a long time and still con- 
tinues; that the trust funds have been greatly impaired by doubt- 
ful investments; that great loss has resulted from negligence, 
waste, mismanagement, and wrongdoing of those in control of 
the defendant: that illegal payments have been made; that paid 
solicitors have been illegally employed to acquire new members 
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whereby the undertakings of the defendant have failed and be- 
come impaired; that the trust funds are in grave danger of 
being completely wasted and frittered away in the conduct of the 
pretended insurance business by such management as has been 
pleaded and by the defective plan of insurance, and by waste and 
mismanagement, to the great loss of the plaintiffs; that the trust 
should be terminated and the funds distributed to the plaintiffs 
and others entitled thereto. 

The plaintiffs further allege, on information and belief, that 
statements in regard to the trust funds of the defendant have 
been made by it from time to time in such a way as to conceal 
the condition and state of the trust; that the defendant’s accounts 
are complicated and obscure and can be determined only in equity, 
and should be inquired into by a receiver appointed for the benefit 
of the plaintiffs; such receiver should have power of control and 
custody over the trust funds pending the inquiry, and should 
finally have full power of collection and distribution. 

The plaintiffs further aver, on information and belief, that the 
defendant has now trust funds to the amount of approximately 
- $3,500,000, which belong to and should be distributed among the 
plaintiffs and others in like class; that because of the insolvent 
condition of the defendant, and the danger of the loss of the 
funds, the defendant should be restrained from making payments 
and taking the funds from the jurisdiction of the court; and that 
the plaintiffs have no plain and adequate remedy at law. 

The bill prays for an injunction; for the appointment of a re- 
ceiver or receivers to take possession of the defendant’s trust 
funds, property, and assets; that masters be appointed; that the 
trust should be terminated; and the trust funds and assets dis- 
tributed to contributors and equitable owners. 

Since the filing of the bill, Arthur L. Hobart, of Braintree, in 
the district of Massachusetts, alleged to be a holder of a certificate 
issued by the defendant in the sum of $500, has intervened as a 
plaintiff; and the plaintiffs have amended their bill by adding 
thereto as defendants the Old Colony Trust Company and the Mer- 

_chants’ National Bank, both alleged to be citizens of the district of 
Massachusetts. These defendants are joined for subsidiary pur- 
poses. For convenience, the Supreme Council of the Royal Ar- 
canum, the original and principal defendant, is spoken of in this 
opinion as the defendant. 

The case is now before the court upon the defendant’s motion 
to dismiss the bill of complaint. The defendant assigns eleven 
grounds for dismissal. It alleges generally that the bill fails to 
show the plaintiffs to be entitled to any relief against the de- 
fendant, and, among other causes, it states, as a reason for dis- 
missal, that the bill shows the relationship between the plaintiffs 
and the defendant to be that of membership in a Massachusetts 
corporation ; that the legal incidents of such membership are fixed 
and determined by the laws of Massachusetts; and the bill fails 
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to show any violation of, or failure to comply with, said law; 
that it shows no effort to secure the relief expressly provided for 
the plaintiffs, by said laws, at the hands of the insurance com- 
missioner and the Attorney General of Massachusetts; and that 
the plaintiffs are not entitled to maintain their bill in the absence 
thereof. 

[1] At the hearing of the cause upon this motion, the learned 
counsel for the plaintiffs brought to my attention chapter 628 
of the Acts of 1911, of the state of Massachusetts, with amend- 
ments thereto, entitled “An act to provide for the control and 
regulation of fraternal benefit societies.” He referred especially 
to sections 24 and 25 of that chapter, and pointed out that the 
several plaintiffs acquired their interest in the trust funds of 
the society, or, in other words, became holders of death benefit 
certificates, while this law, or a law of like effect, was in force. 
The case has proceeded upon the assumption that the plaintiffs, 
in the general statement of their interest in the trust funds, 
intended to allege themselves to. be holders of such benefit cer- 
tificates, and members of the defendant society, and to have 
acquired their interest at the time when the law in question 
existed. The fact was not called to my attention, at the hearing, 
by either side, that the only allegation of plaintiffs’ interest, 
alleged in the bill, was that “the plaintiffs are owners of an 
interest in trust funds of approximately $3,500,000 held in 
trust by the defendant.” This statement of interest is obviously 
too uncertain -to form the basis of a decree in equity. It does 
not disclose what interest the plaintiffs have, or make any sub- 
stantial averment upon which the court may proceed to a decree. 
If the plaintiffs rely upon allegation only, it is obvious that the 
bill must be dismissed, as stating too vague and uncertain a case 
to enable the court to found upon it a final and effective judg- 
ment; it fails to show that the plaintiffs are entitled to any relief. 
A bill must state a plaintiff’s case with such certainty and full- 
ness as to show what relief he is entitled. Merwin’s Equity. § 
917; Huntington v. Saunders (decision by Judge John Lowell) 
(C. C.) 14 Fed. 907. 

[2] Section 24 of the act providing for the control and regula- 
tion of fraternal benefit societies gives the power to the state in- 
surance commissioner to investigate the affairs of any fraternal 
benefit society, and, when satisfied that its business is being con- 
ducted in a manner such as is charged by these plaintiffs, to 
present the facts to the state Attorney General, who, if he shall 
find the facts to warrant such a course, is then to begin quo 
warranto proceedings in a court of competent jurisdiction. If, 
after due notice and hearing, the court finds that the society 
should be closed, it shall enjoin further business and appoint a 
receiver to wind up its affairs and distribute its funds. Section 
25 is as follows: 

“No application for injunction against or proceedings for the 
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dissolution of, or the appointment of a receiver for, any such 
domestic society or branch thereof shall be entertained by any 
court in this state unless the same is made by the Attorney 
General.” 

Chapter 474, § 19, of the Public Acts of 1898, contains a like 
provision, 

It is contended, on behalf of each of the plaintiffs, that the 
Massachusetts law, even though it existed at the time of the 
making of his contract, does not enter into and become a part 
of that contract, so as to be obligatory on all courts assuming 
to give a remedy thereon; and that such law does not provide an 
exclusive method for proceeding against the defendant, for the 
purpose of closing it and distributing its assets. 

The defendant is alleged to have been incorporated under 
Massachusetts law. At the time of its incorporation the laws 
of the state provided for the inspection and investigation of its 
affairs by the insurance commissioner, and for the substantial 
control and regulation of such corporation by the state authori- 
ties, and for its winding up to be effected by the Attorney Gen- 
eral, when he should find the circumstances to warrant such 
course. Many other states have similar provisions relating to 
such societies. It has been the general doctrine of the courts that 
the Legislature of a state has power to provide the method by 
which the affairs of such societies may be conducted and by 
which they may finally be closed; and that it may designate the 
particular officer to initiate such proceedings. It cannot be said, 
I think, that such legislation is unfavorable to the interest of 
parties like the plaintiffs in this suit. They are thereby protected 
from frivolous suits intended to interfere with the proper busi- 
nes of the defendant, or to wreck it while it is pursuing its 
legitimate business in a proper manner. For many years the 
courts have recognized the principle that a corporation derives 
its power from the laws of the state creating it; that such state 
has the right to determine the powers relating to the government 
of the corporation and the method of administering and closing 
it. This doctrine was declared by Chief Justice Marshall in 
Head v. Providence Ins. Co., 2 Cranch, 127, 167, 2 L. Ed. 229, 
cited by Chief Justice White, in Royal Arcanum v. Green, 237 
U.S. 331, 542, 543, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 
1916A, 771; Barnitz v. Beverly, 163 U. S. 118, 127, 128, 16 
Sup. Ct. 1042, 41 L. Ed. 93. The Circuit Court of Appeals in 
this Circuit has made pertinent observations on this subject in 
the Hobard Case recently decided. 

Under the decisions of the federal courts, I think it clear that 
the laws of the state, in force at the time when these plaintiffs 
made their contract, formed part of the contract, and are obliga- 
oy on all courts assuming to act in the premises. 

n Dill v. Supreme Lodge, Knights of Honor (C. C.) 226 
Fed. 807, the District Court for the Eastern District of Missouri 
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sustained a bill in equity brought by a death benefit certificate 
holder of a frateranl insurance society to have a receiver ap- 
pointed and to close the corporation; -it being shown that the 
decrease in membership of the corporation -had been continuous 
for 15 or 20 years, that the defendant was unable to carry out 
its contracts, that it was impossible to rehabilitate the corporation ; 
and that the state of Missouri had a statute similar to that of the 
state of Massachusetts which is here brought in question. It 
also appeared affirmatively that the state of Missouri, acting 
through the Attorney General, not only had declined to take any 
proceedings for the purpose of winding up the defendant and 
protecting the rights of the members thereof, but that the At- 
torney General, in open court, stated that, so far as the state 
was concerned, it had no objection to the corporation’s being 
wound up in the federal court. Under that state of facts, the 
court held that the corporation had no right to object; the provi- 
sion of the law not having been made for the benefit of the 
corporation, but having been made for the benefit of the creditors, 
the state acting as trustee for them. 

Upon the facts presented in the Dill Case, it may be assumed, 
for the purpose of this case, that the federal court in the Missouri 
district was justified in taking the action it did; and that the 
Court of Appeals, if the case had been brought before it, would 
have affirmed such action, and thus have made law binding upon 
the federal courts. The case before me shows an entirely dif- 
ferent state of facts. The Attorney General, acting on behalf 
of the state, has not appeared and stated that the commonwealth 
has no objection to the corporation’s being wound up in the 
federal court. It does not appear that the plaintiffs have ever 
attempted in any way to get the state officials to proceed against 
the defendant, or even inquire into its financial condition, or that 
the defendant has shown any opposition to such attempt. 

In view of the state law upon the subject, the bill presents no 
facts upon which a federal court is justified in proceeding with 
a suit in equity to close up the affairs of a corporation ‘like the 
defendant. At the hearing on this motion, much of the complaint 
on the part of the plaintiffs was directed to matters pertaining 
to infirmities in the plan of insurance adopted by the defendant. 
Whatever the court may think of the soundness of this plan, it 
must be said that the plaintiffs have availed themselves of the 
benefits of it; and in this proceeding the court cannot pass upon 
the soundness or unsoundness of any plan of insurance. It may 
be said, too, that, however much inclined a court may be to re- 
lieve the burdens of certificate holders, it finds no opportunity 
to do so in this proceeding. 

It is, perhaps, ‘too much to say that, in view of the Massa- 
chusetts law upon the subject, no case can ever be stated which 
will warrant a, federal court in proceeding with a bill in equity 
to wind up the affairs of a fraternal benefit insurance society 
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like the defendant. It is enough to say that, in my opinion, no 
case is stated in this bill in equity to justify a federal-court in 
so proceeding. 

In view of this result, it is not necessary to determine the 
further questions raised by the motion 

The bill is dismissed. The defendant recovers its costs. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


MUTUAL LIFE INS. CO. OF NEW YORK 
v. 


GULLER. (No. 9508) .* 


1. INSURANCE—AVOIDANCE OF POLICY—SUICIDE—“BY HIS 
OWN ACT,” 

A clause in a life insurance policy, avoiding it if assured shall die “by 
his own act,” contemplates suicide only, and does not include death 
of a woman from septicemia, caused by an operation to produce 
miscarriage. : 


(For other cases, see Insurance, Dec. Dig. § 445[1].) 


3. INSURANCE—CAUSE OF DEATH—PUBLIC POLICY. 

Public policy does not prohibit recovery on a policy of life insurance 
procured and issued in good faith, payable to beneficiaries and not to 
the estate-of the insured, where the death of the insured resulted 
from a criminal operation, the policy not expressly providing against 
liability for death from such a cause, and the beneficiaries having a 
defeasible vested interest in the policy at the time of issuance. 

(For other cases, see Insurance, Dec. Dig. §443.) 


Appeal from Circuit Court, Gibson County; Samuel L. Vandeveer, 
Judge. 

Action by Nicholas C. Guller, as guardian of Mary M. Guller and 
others, against the Mutual Life Insurance Company of New York. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Morton C. Embree, of Princeton, Frederick L. Allen, of New York 
City, and Lucius C. Embree, of Princeton, for appellant. 


Henry Johnson and Byron M. Johnson, both of Owensville, for 
appellee. 


BatMAN, P. J. This is an action commenced by appellee to 
recover on a policy of life insurance, issued ®y appellant on the 
life of one Grace Guller, now deceased, in the sum of $1,000, 
in which appellee’s wards, Mary M. Guller, John D. Guller, and 


*Decision rendered, April 2, 1918. 119 N. E. Rep. 173. 
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Jewel N. Guller, were named as beneficiaries. The complaint 
is in a single paragraph in the usual form, a copy of such policy 
being made a part thereof by exhibit. Appellant filed an answer 
in three paragraphs. Each of said paragraphs contains the fol- 
lowing admission and allegations of facts: It is admitted that 
the policy in suit was issued on the 14th day of March, 1914; 
that appellee’s said wards were named as beneficiaries thereifi; 
that all the premiums due thereon had been paid; and that due 
proofs of the death of said Grace Guller had been furnished 
appellant. It is alleged that on the date on which said policy 
was issued the said Grace Guller was a married woman; that 
subsequently, on the 15th day of November, 1914, the said Grace 
Guller, with the intent then and there and thereby to procure 
her miscarriage, voluntarily submitted to a criminal operation, 
and caused a criminal operation to be performed upon her, the 
said Grace Guller then and there being pregnant; that said crim- 
inal operation was dangerous to life, and at the time known by 
the said Grace Guller to be so; that said operation was not 
performed by a physician for the purpose of saving the life of 
either the said Grace Guller, or of the child with which she 
was pregnant; that as a result of said criminal operation the 
said Grace Guller did miscarry, and thereafter, on the 2d day 
of December, 1914, died of septicemia, following and caused 
by such miscarriage; that her death resulted directly from, and 
was proximately caused by, her own act in procuring said crim- 
inal operation and voluntarily sumitting thereto; that as soon 
as appellant became cognizant of the facts above stated, to wit, 
on the 6th day of October, 1915, it tendered to appellee as such 
guardian, in good and lawful currency of the United States of 
America, the sum of $22.85, the same being the amount of the 
premium paid by the Grace Guller on said policy, together with 
interest thereon at the rate of 6 per cent. per annum from the 
18th day of April, 1914, to the 6th day of October, 1915; that 
said tender was refused by appellee; and that it has said money 
into court for the use of appellee. 

The said first paragraph of answer contains the following 
special allegations, not found in either of the other paragraphs: 

“The defendant says, however, that the plaintiff ought not to 
have and recover in this action, for the reason that said policy | 
of insurance was issued upon, and contained as a part thereof, 
and as a part of a contract of the defendant with the said Grace 
Guller, certain terms and conditions in respect to the liability 
of the defendant to the beneficiaries thereunder, in the event of 
the death of the said Grace Guller, among which was the follow- 
ing express condition, namely: The company shall not be liable 
hereunder in the event of the insured’s death by his own act, 
whether sane or insane, during the period of one year after the 
date of the issue of this policy, as set forth in the provisions of 
the application indorsed hereon or attached hereto.” 
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The second paragraph of answer contains the following special 
allegations, not found in either of the other paragraphs: 

“The defendant says, however, that the plaintiff ought not 
to have and recover in this action, for the reason that said policy 
of insurance was issued upon, and in pursuance of, a written 
application therefor made to it by the said Grace Guller, a copy 
6f which is hereto attached and made a part of this answer, 
marked ‘Exhibit A’; that a copy of said application was made 
a part thereof, and a part of the contract of insurance thereby 
evidenced, and said policy and said application became and con- 
stituted the entire contract between said defendant and the said 
Grace Guller; and the defendant charges that said policy was 
issued in consideration of, and its validity upon, the statements, 
agreements, conditions and warranties therein, made by the said 
Grace Guller, and each one of them, and that among said state- 
ments, agreements, conditions, and warranties was the following 
express understanding and agreement, to wit: ‘It is understood 
and agreed that the risk of death will not be covered by the policy 
if such death occur by my own act, whether sane or insane, 
during the period of one year next following the date of issue.’ ” 

The third paragraph of answer contains the following special 
allegations, not found in either of the other paragraphs: 

“The defendant further says that the act of the said Grace 
Guller in so submitting to said operation was in violation of 
law, and was grossly immoral; that a death so caused was not 
insured against by said policy; that by reason of the acts above 
stated said policy has become, and is now, null and void; and 
that it is contrary to public policy to permit a recovery thereon.” 

To each of said paragraphs of answer appellant filed a de- 
murrer for want of facts, accompanied by a memorandum of the 
grounds on which the same was based. This demurrer was over- 
ruled as to each of said paragraphs, and an exception was duly 
reserved. Appellant refused to plead further, and thereby elected 
to stand upon its answer. Judgment was thereupon rendered 
against appellant upon the pleadings in the sum of $1,019 and 
costs. rom this judgment appellant prosecutes this appeal, 
and has assigned the sustaining of appellee’s demurrer to each 
of its paragraphs of answer, as the errors on which it relies 
for reversal. 

The sufficiency of the first and second paragraphs of such 
answer involves the same question, and will be considered to- 
gether. It will be noted that the first paragraph is based on a 
clause of the policy, which provides against liability “in the event 
of the insured’s death by his own act” while the second par- 
agraph is based on a clause of the application, which provides 
against liability, “if such death occur by my own act.” The 
question arises over the meaning of the words “death by his 
own act” and “death * * * by my own act.” Appellee con- 
tends that they mean death by suicide and nothing more; that 
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the death of the insured in the manner and from the cause 
alleged was not death by suicide; and therefore, such paragraphs 
are insufficient. Appellant contends that the words in question 
have a broader meaning than the term “suicide”; that they 
embrace every case of death by one’s own act, except death by 
accident, or from an act, which at the time it was entered upon 
was not expected or intended to result in death; the death in the 
manner and from the cause alleged, comes within their meaning; 
and therefore, such paragraphs are sufficient. 

[1] In construing a contract it is the duty of the court to 
ascertain the intention of the parties, and give effect to such 
intent. In so doing words used are to be understood in their 
plain, ordinary, and popular sense, unless there is something in 
the contract to indicate a different meaning. Straus v. Yeager 
(1911) 48 Ind. App. 448, 93 N. E. 877. This rule applies to 
insurance as well as to other contracts. Modern Woodmen, etc., 
v. Miles (1912) 178 Ind. 105, 97 N. E. 1009. It is apparent 
that when the words in question are so considered, they must 
be held to mean suicide. Such interpretation is evidently in 
accord with the popular understanding, and, as there is nothing 
to indicate the contrary, such meaning must be accepted. The 
courts of other jurisdiction have ascribed such meaning to them 
when so used. Supreme Lodge, etc., v. Gelbke, 168 IIl. 365, 64 
N. E. 1058; Mutual Life Ins. Co. v. Weiswell, 56 Kan. 765, 44 
Pac. 996, 35 L. R. A. 258. In the case last cited the court 
said, on page 768 of 56 Kan., on page 998 of 44 Pac., 35 L. 
R. A. 258: 


“But the courts are in general accord in holding that the words 
of a condition avoiding the policy if the assured shall die ‘by 
his own hand’ or ‘by his own act’ are equivalent to a proviso 
against suicide or intentional self-destruction.” 

This is in accord with the view of this court, as expressed in 
the case of North American Union v. Oleske (1917) 116 N. E. 
68, where it is held that the words “die by his own hand or act” 
mean suicide. The conclusion we have reached finds support 
in the fact that the clause of the policy under consideration has 
for a heading the word “suicide.” This was also true in the 
case last cited, and such fact was held to be significant in de- 
termining what the parties understood to be the meaning of the 
words quoted. While the word “suicide” does not appear as a 
heading to the clause in the application on which the second 
paragraph of answer is based, the language used is of similar 
import to that used in the clause of the policy on which the first 
paragraph of answer is based, and must be held to have the 
same meaning. The cause of death described in each the first 
and second paragraphs of answer is the same. It did not result 
from suicide, as the essential elements of intention and expecta- 
tion are absent. Northwestern, etc., Ins. Co. v. Hazelett (1885) 
105 Ind, 212, 4 N. E. 582, 55 Am. Rep. 192. For the reason 
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stated it follows that the court did not err in sustaining the de- 
murrer to either the first or second paragraphs of such answer. 

[2] Appellant contends that the demurrer to the third para- 
graph of answer presents no question, because of the insufficiency 
of the memorandum filed with the demurrer thereto. This con- 
tention cannot be sustained. While it is true that section 344, 
Burns 1914, has been construed to apply to an answer as well 
as a complaint, it does not follow that a cause should be reversed 
because the court sustains a demurrer to a paragraph of answer 
where the memorandum is insufficient. If the ruling thereon 
was correct, no error was committed, and this court may look 
beyond the memorandum for the purpose of ascertaining such 
fact, in order to sustain the ruling of the trial court. Bruns v. 
Cope (1914) 182 Ind. 289, 105 N. E. 471; Parker v. Hickman 
(1916) 61 Ind. App. 152, 111 N. E. 649. 

[3] Appellant bases her third paragraph of answer on the 
ground of public policy. As preliminary to a consideration of 
the sufficiency of such paragraph the following should be noted: 
(1) The policy in suit is made to mature on the death of the 
insured; (2) no limitations are placed on the cause of death, 
except suicide during the period of one year after the date of the 
issue of such policy; (3) the beneficiaries named in the policy 
are the children of the insured, subject to her right to change 
the same; (4) there is no charge that such policy was procured 
or issued in comtemplation of the commission of any unlawful 
act. It thus appears that this paragraph of answer involves a 
question that may be stated as follows: What effect is produced 
upon a policy of life insurance, which has been procured and 
issued in good faith, and hence valid at its inception, where the 
death of the insured results from his criminal act, and such policy 
does not expressly provide against liability for death from such 
a cause? ‘This question does not appear to have been determined 
in this state, but the principles involved have been considered 
and applied in many jurisdictions. In so doing the courts, as 
a rule, have taken in account two different classes of life in- 
surance policies, one class being those policies made payable to 
the insured himself, or to his personal representatives by some 
appropriate designation, and the other class being those policies 
in which some third person or persons are designated as bene- 
ficiaries. The reason for this classification is based on the fact 
that the proceeds of the policies of the former class become a 
part of the insured’s estate on his death, and is subject to the 
claim of his creditors, if not otherwise disposed of by the insured, 
while the proceeds of the policies of the latter class do not 
become a part of the insured’s estate on his death, are not subject 
to administration by his personal representatives, but are payable 
to the designated beneficiaries direct, by virtue of a vested in- 
terest acquired in such policies at the time of their issuance. A 
failure to note such distinction will lead to confusion in con- 
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sidering the decided cases applicable to the question under con- 
sideration. 

As a general rule, the courts hold that under the former class 
of policies there can be no recovery, if the insured has intention- 
ally caused his own death, although such policies may be silent 
in that regard. Some of such decisions are based on the doctrine 
that life insurance policies are contracts, which involve the 
highest good faith of the contracting parties, and hence an in- 
sured may not hasten the event which matures the policy and 
profit thereby. Others are based on an implication that death 
from such causes are excepted from the conditions which create 
a liability. While still others are based solely on the grounds 
of public policy. Among the cases so holding for the reasons 
stated are the following: Ritter v. Mutual Life Ins. Co., 169 
U. S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693; Davis v. Royal 
Arcanum, 195 Mass. 402, 81 N. E. 294, 10 L. R. A. (N. S.) 
722, 11 Ann. Cas. 777; Shipman v. Protected Home Circle, 174 
N. Y. 398, 67 N. E. 83, 63 L. R. A. 347; Mutual Life Ins. Co. v. 
Kelly, 114 Fed. 268, 52 C. C. A. 154. The same principle has 
been applied to cases where the death of the insured was the 
result of his unlawful act, or was due to the commission of a 
crime resulting in the infliction of capital punishment. Amicable 
Soc. v. Bollard, 4 Bligh N. S. 194; Hatch, Adm’r, v. Mutual 
. Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541; Wells, Adm’r, 
v. New England Life Ins. Co., 191 Pa. 207, 43 Atl. 126, 53 L. 
R. A. 327, 71 Am. St. Rep. 763; Burt v. Union Central Life 
Ins. Co., 187 U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216; North- 
western Life Ins. Co. v. McCue, 223 U. S. 234, 56 L. Ed. 419, 
38 L. R. A. (N. S.) 57. 


In regard to the latter class of policies, viz. those payable to 
designated third persons as beneficiaries, the courts hold, as a 
rule, that a recovery may be had, notwithstanding the insured 
has intentionally caused his own death, where the policies are 
silent in that respect. Such determination is usually based on 
the theory that such beneficiaries acquired a vested interest in 
such policies at the time of their issuance, and thereafter their 
rights cannot be affected, by the wrong of the insured, for whose 
acts they are in no way responsible. Among the cases so holding 
are the following: Supreme Council, etc., v. Pels, 110 Ill. App. 
409; Supreme Lodge, etc., v. Kutscher, 72 Ill. App. 462; Parker 
v. Des Moines Life Ass’n, 108 Iowa, 117, 78 N. W. 826; 
Supreme Conclave, etc., v. Miles, Adm’r, 92 Md. 613, 48 Atl. 
845, 84 Am. St. Rep. 528; Kerr v. Minnesota, etc., Ass’n, 39 
Minn, 174, 39 N. W. 312, 12 Am. St. Rep. 631; Fitch v. 
American, etc., Co., 59 N. Y. 557, 17 Am. Rep. 372; Grand 
Legion, etc., v. Beaty, 224 Ill. 346, 79 N. E. 565, 8 L. R. A. 
(N. S.) 1124, 8 Ann. Cas. 160; Seiler v. Life Ass’n, 105 Iowa, 
87, 74 N. W. 941, 43 L. R. A. 537; Morris v. Life Assurance 
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Co., 183 Pa. 563, 39 Atl. 52; Patterson v, Natural Premium, etc., 
Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 253, 69 Am. St. 
Rep. 899; Shipman v. Protected Home Circle, 174 N. Y. 398, 
67 N. E. 83, 63 L. R. A. 347. 

The decided cases are not uniform in giving effect to the 
distinction between the two classes of policies as indicated. Thus 
decisions may be found which hold that a recovery ought to 
be permitted on policies of the former class, viz. those payable 
to the insured or his legal representatives, where there is no 
provision against liability for death resulting from the causes 
stated. The line of reasoning usually relied on in such decisions 
is to the effect that the insurer has expressly agreed to pay on 
the death of the insured, without excepting death from such 
causes; that there is no adequate reason for disregarding the 
terms of the contract on the ground of public policy, and no 
more cause for inferring forfeiture or insurance, where death 
results from such causes, than for requiring attainder, or for- 
feiture of other property belonging to the assured. Among the 
cases to this effect are the following: Collins v. Metropolitan 
Life Ins. Co., 232 Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 
356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129; Mills v. Rebstock, 
29 Minn. 380, 13 N. W. 162: Campbell v. Supreme, etc., 66 N. 
J. Law 274, 49 Atl. 550, 54 L. R. A. 576. On the other hand, 
there are cases which would indicate that third party beneficiaries 
ought not recover, where death results from the causes under 
consideration, although the policy be silent in that regard. The 
line of reasoning usually relied on in such cases is to the effect 
that death from such causes is not a risk intended to be covered, 
or which could legally have been covered by the policy; and, 
if such be the case, it cannot be construed to cover where death 
results from such causes-in favor of any beneficiary whatsoever. 
Among the cases so indicating are the following: Mutual Life 
Ins. Co. v. Kelly, supra; Burt v. Union Central Life Ins., supra ; 
Ritter v. Mutual Life Ins. Co., supra; Northwestern v. McCue, 
supra; Davis v. Royal Arcanum, supra. 

A careful consideration of the principles involved and au- 
thorities cited leads us to conclude that whether the insured die 
from suicide while sane, or as the result of some unlawful act, 
or by legal execution or conviction of crime, the effect on an 
ordinary life insurance policy must be the same, where it is 
silent as to death from such causes. It is apparent. that the 
authorities are not in harmony, as to what the effect of death 
from such causes should be, but we are led to believe that the 
greater weight and better reason is in favor of. permitting a 
recovery by third party beneficiaries, who have acquired a vested 
interest in such a policy, which is silent as to the effect of death 
from the causes indicated. What effect death from such causes - 
would have upon such a policy payable to the insured himself 
or to his personal representatives we need not and do not decide. 
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Directing our attention to the policy in suit, as shown by the 
exhibit filed with the complaint, we find that it is payable to 
third party beneficiaries, viz. appellee’s wards, who are the 
children of the insured, with the right reserved in the insured 
to change such beneficiaries. The third paragraph of answer 
alleged that the insured’s death resulted from a criminal act, 
concerning which the policy is silent. Under the conclusion we 
have reached as stated above, it is clear that such answer is 
sufficient, provided the beneficiaries acquired a vested interest 
in such policy at the time it was issued, notwithstanding the right 
reserved in the insured to change the same. As pertinent to this 
question we find the law to be well settled that a beneficiary 
in an ordinary life insurance policy has an absolute vested in- 
terest therein from the date of its issuance, delivery, and ac- 
ceptance, where such policy does not authorize a change of 
beneficiary. Wilburn v. Wilburn (1882) 83 Ind. 55; Damron 
v. Pa. Mutual Life Ins. Co. (1884) 99 Ind. 478; Mason’s Union, 
etc., Ass’n, v. Brockman (1897) 20 Ind. App. 206, 50 N. E. 493; 
Indiana, etc., Life Ins. Co. v. McGinnis (1913) 180 Ind. 9, 101 
N. E. 289, 45 L. R.A. (N. S.) 192. But where such policy 
authorizes a change of the beneficiary by the insured, such in- 
terest is a defeasible vested interest. Indiana, etc., Life Ins. 
Co. v. McGinnis, supra; Roberts v. Northwestern, etc., Co., 143 
Ga. 780, 85 S. E. 1043; Holder v. Prudential Ins. Co., 77 S. C. 
299, 57 S. E. 853. It is further settled that where the policy 
reserves a right in the insured to change the beneficiary, it must 
be exercised in the specific manner provided therein in order to 
be effective. Holland, Guar., v. Taylor (1887) 111 Ind. 121, 12 
N. E. 116; Mason v. Mason (1902) 171 Ind. 529, 86 N. E. 
843; Indiana, etc., Life Ins. Co. v. McGinnis, supra. 

It is apparent that the beneficiaries acquired a defeasible vested 
interest in the policy in suit at the time it was issued. It might 
have been divested during the life of the insured by a change of 
the beneficiaries. There is no charge in the paragraph of -an- 
swer under consideration to that effect. We must therefore 
assume that there was no such divestiture, and that such interest 
continued up to the death of the insured and then became abso- 
lute. For the reasons stated we hold that the court did no error 
in sustaining appellee’s demurrer to the third paragraph of an- 
swer. We find no error in the record. 


Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


McCLEMENT 
v. 


. SUPREME COURT, I. O. F.* 


2. INSURANCE—VESTED RIGHTS—CHANGE OF CORPORATE 
CHARTER. 


Vested rights are not taken away by increasing the amount of the 
assessments agreed upon by a fraternal benefit society at the time 
of issuing to its members certificates of membership and insurance 
in the society, if the contract of insurance or the charter of the 
society expressly or otherwise clearly. provides that the assessments 
may be changed from time to time. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


4. INSURANCE—BENEFICIAL ASSOCIATION—CHARTER. 


The charter or articles of incorporation of a beneficial association be- 
come a part of the contract of membership, when one joins the 
association, as if written therein, and a member is presumed to have 
joined with knowledge of their terms and conditions. 


(For other cases, see Insurance, Dec. Dig. § 716.) 


5. INSURANCE—FRATERNAL INSURANCE—RIGHT TO IN- 
CREASE ASSESSMENT—WHAT LAW GOVERNS. 


An amendment by the Dominion Parliament of the charter of a Canadian 
mutual benefit society, increasing its rate of assessment, was ef- 
fectual to increase the rate of assessment on the policy of a member 
of the society whose policy contract was made in New York with 
a subordinate court or lodge there doing business, both the society and 
the certificate holder being subject to such amendments and modifi- 
cations of their contractual relations by charter changes as might 
be required by the Dominion Parliament. 


(For other cases, see Insurance Dec. Dig. § 719[3].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Henry C. McClement against the Supreme Court of the 
Independent Order of Foresters to set aside an extraordinary assessment 
charged by defendant on plaintiff’s certificate of insurance and to remove 
the lien thereof from such certificate. From a judgment of the Appellate 
Division (169 App. Div. 77, 154 N. Y. Supp. 700), reversing a judgment 
of the Jefferson County Trial Term for plaintiff (88 Misc. Rep. 475, 
152 N. Y. Supp. 136), and dismissing the complaint, plaintiff appeals. 
Affirmed. 


See, also, 171 App. Div. 890, 155 N. Y. Supp. 1121. 


John Conboy, of Watertown, for appellant. 
Elliott G. Stevenson, of Detroit, Mich., for respondent. 


Cuase, J. The only question involved on this appeal is the 
power of the defendant to charge an extraordinary assessment 
of $520 against the certificate of insurance held by the plaintiff as 


*Decision rendered Feb. 12, 1918. 119 N. E. Rep. 99. 
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a member of the society. The defendant is a fraternal benefit 
society. A declaration of incorporation of the society or order 
was filed in the office of the provincial register of the province of 
Ontario on the 23d day of July, 1881, pursuant to Revised 
Statutes of Ontario 1877, c. 187. It was reincorporated by an 
act of the Parliament of the Dominion of Canada entitled “An 
act to incorporate the Supreme Court of the Independent Order 
of Foresters,” assented to May 2, 1889, and known as 52 Vic- 
toria, c. 104. It expressly therein provided: 

“Nothing herein contained shall be held to exempt the society 
from the effect of any legislation hereafter passed by the Parlia- 
ment of Canada in respect to any insurance powers exercised by 
friendly societies.” 

The society has since 1881 maintained its principal office in the 
city of Toronto. Further acts amending the act of incorporation 
were passed by said Dominion Parliament in 1896 and 1901. In 
the act of 1896 it was expressly provided: 


“The society shall be bound forthwith and from time to time 
to make assessments to an amount adequate with its other avail- 
able funds to pay all obligations created under every such certifi- 
cate or policy heretofore issued or hereinafter to be issued with- 
out deduction or abatement.” 

And: 


“Nothing herein contained shall be held to exempt the society 
from the effect of any legislation hereafter passed by the Parlia- 
ment of Canada in respect t© assessment or other insurance.” 


The supreme governing body of the society is a supreme court 
or lodge, constituted of representatives from other courts or 
lodges formed and governed pursuant to the terms of its charter 
and the constitution and by-laws adopted by the society. In 1892 
the. society applied for and obtained permission to do business in 
the state of New. York, which permission still continues. On 
‘December 29, 1892, a subordinate court was organized in the city 
of Watertown, known as “Court of Watertown.” On that day 
the plaintiff, then nearing his thirty-sixth birthday, made appli- 
cation for membership therein, and on January 7, 1893, the de- 
fendant issued to him a certificate of insurance of $2,000. The 
contract between the parties consists of the application for mem- 
bership and insurance, the certificate of insurance, and the con- 
stitution and by-laws of the society. All, however, are subject 
and subordinate to the defendant’s charter powers. 

The monthly rate of assessment on the plaintiff’s certificate as 
then provided by the defendant’s by-laws was $1.60 per month, 
or 80 cents per month per $1,000 of insurance. The certificate 
provided that upon the plaintiff’s reaching his seventieth birthday 
the defendant would pay him an annuity benefit of $200 and the 
same amount on each subsequent birthday until the full sum of 
$2,000 was paid less any sum paid on account of total and per- 

Vol, LI—42. 
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manent disability benefit. It also provided for payment upon 
total and permanent disability and for payment to a beneficiary 
named, in case of death. The by-laws among other things pro- 
vided (section 237) that the plaintiff “shall pay the same rate of 
assessment thereafter as long as he remains continuously in good 
standing in the order and in the same class.” There was also a 
special agreement indorsed on the back of the certificate which 
was signed by the plaintiff as follows: 

“I agree that the constitution and laws enacted by the Supreme 
Court, Independent Order of Foresters, as well as any and all 
amendments thereto which may be adopted from time to time by 
the said Supreme Court shall be part of this contract.” 

The application for insurance was signed by the plaintiff in the 
state of New York and the policy was delivered to him in this 
state. In the year 1908 the defendant caused a valuation to be 
made of its assets and a statement of its liabilities, and it was 
found that the value of the existing certificates of insurance ex- 
ceeded the accumulated mortuary fund on hand together with the 
then present value of future monthly assessments based upon a 
valuation according to the standard mortuary tables, in the sum 
of $55,000.000. After this valuation and statement the defendant 
amended its by-laws and increased its assessments of members. 
By the increase of assessments made at that time the plaintiff 
was required to pay a monthly assessment of $1.72 on each $1,000 
of insurance, instead of 80 cents on each $1,000 of insurance as 
theretofore. The plaintiff has paiel this increased monthly as- 
sessment, and no question is presented on this appeal relating 
thereto. 

In 1912 the defendant caused a further valuation of its assets 

and statement of its liabilities to be made. The report thereof 
showed a deficiency of assets, affecting the members who.had 
joined the society prior to 1899, amounting to $25,555,448. In 
1913 the Parliament of the Dominion of Canada enacted a 
statute, entitled “An act to consolidate and amend the acts re- 
lating to the Supreme Court of the Independent Order of 
Foresters and to change its name to “The Independent Order of 
Foresters,’ ” which took effect May 16, 1913. Chapter 113, Acts 
of 1913. The act recites the several acts relating to the order 
hereinbefore referred to and that the society— 
“has by its petition prayed that the said acts be consolidated and 
amended to * * * empower the said society to provide for 
any deficiency in the accumulated funds and to create a fraternal 
fund and department for the relief of its members and de- 
pendents.” 

Among the other provisions of the act is one as follows: 

“4, The society shall ascertain as at the first day of October, 
1913, the valuation deficiency in respect of all outstanding 
mortuary benefit certificates or policies of the members who 











Life.] McClement v. Supreme Court, I. O. F. 609 


entered the society under the constitution and laws from time to 
time in force prior to the first day of January, 1899, and shall 
apportion such valuation deficiency among the said members in 
proportion to the amount of the member’s mortuary benefit cer- 
tificates or policies: Provided that the share of the valuation de- 
ficiency so apportioned to any member shall not exceed the re- 
serve proper to such member’s mortuary benefit certificate or 
policy according to the Foresters’ experience and four per cent 
annual interest. 


“If the Supreme Court of the society at the session to be held 
pursuant to the provisions of section 12 of this act, by resolution 
so decides, the society may charge against each such mortuary 
benefit certificate or policy as an assessment, a sum not exceed- 
ing its proportion of the valuation deficiency aforesaid. Such 
assessment shall thereupon be payable to the society by the mem- 
ber on the first day of October, 1913, or if not so paid shall be a 
lien or debt against such member’s mortuary benefit certificate 
or policy bearing interest until paid at the rate of four per cent 
per annum compounded annually and together with the interest 
shall be deducted by the society out of the moneys or first moneys 
payable by the society under said mortuary benefit certificate or 
policy; provided that such interest may at the option of the 
member be payable in equal monthly installments with the 
monthly premium or assessments of such member.” 

Provision was also made for other optional methods of paying 
such assessments, 

The Supreme Court of the Society met in regular session, as 
provided by the act of 1913, and accepted the act by more than 
a two-thirds vote, and pursuant to its terms the act came into 
force on the day on which such acceptance’ took place, and notice 
and proof thereof was filed with the superintendent of insurance 
of the Dominion of Canada. Acting under the authority of the 
act of the said Dominion Parliament, the Supreme Court of the 
defendant at its convention commencing August 26, 1913, by 
resolution charged the deficiency aforesaid upon the members 
who had joined the society prior to 1899 and apportioned the 
same among said members according to the amount of their re- 
spective certificates. The amount so charged to the plaintiff was 
$520, and that amount was declared a lien and charge on his 
certificate, together with interest at the rate of 4 per cent per 
annum from October 1, 1913, to be compounded semi-nnually. 
The plaintiff was given the option of paying the same in cash or 
in monthly assessments as by the act provided. The plaintiff re- 
fused to consent to said extraordinary assessment and this ac- 
tion was brought to set aside the lien and charge of said assess- 
ment upon his certificate of insurance. 


[1,2] Rights that have. become fully vested cannot be taken 
away by amendment to a corporate charter or to the constitution 
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and by-laws of the corporation. Such rights are preserved by 
Constitution. Vested rights are not taken away, however, by 
increasing the amount of the assessments agreed upon by a fra- 
ternal benefit society at the time of issuing to its members cer- 
tificates of membership and insurance in the society, if the con- 
tract of insurance or the charter of the society expressly or other- 
wise clearly provides that the assessments may be changed from 
time to time. This court has held in substance that a general 
power reserved by charter or the constitution and by-laws of a 
society to amend the same does not authorize an amendment 
thereof so as to impair rights expressly reserved by contract. 
Parish v. N. Y. Produce Exchange, 169 N. Y. 34, 61 N. E. 977, 
56 L. R. A. 149; Weber v. Supreme Tent, K. of M., 172 N. Y. 
490, 65 N. E. 258, 92 Am. St. Rep. 753; Beach v. Supreme Tent, 
K. of M., 177 N. Y. 100, 69 N. E. 281; Evans v. So. Tier M. R. 
Association, 182 N. Y. 453, 75 N. E. 317; Ayres v. Grand Lodge 
O. of U. W., 188 N. Y. 280, 80 N. E. 1020; Boswell v. Security 
M. L. Ins. Co., 193 N. Y. 465, 86 N. E. 532,9 L. R. A. (N. S.) 
946; Wright v. K. of M., 196 N. Y. 391, 89 N. E. 1078, 31 L. 
R. A. (N. S.) 423, 134 Am. St. Rep. 838; Dowdall v. Supreme 
Council C. M. B. Association, 196 N. Y. 405, 89 N. E. 1075, 31 
L. R. A. (N. S.) 417; Green v. Supreme Council Royal Ar- 
canum, 206 N. Y. 591, 100 N. E. 411. 

The decisions quoted, at least so far as they relate to assess- 
ments upon members of beneficiary societies, are based upon a 
construction of the contract made by the association with its mem- 
bers. Where the reservation of authority to amend a charter or 
the constitution and by-laws of a society is clear, the right to 
have the rate of assessment continued as originally provided is 
not vested or fixed beyond the possibility of reasonable changes 
to meet new conditions. This court in Beach v. Maccabees, 
supra, referring to a change of assessment by a beneficiary as- 
sociation, say : 

“If the certificate had provided that the payments therein 
specified should be subject to such modification as to amount, 
terms and conditions of payment and contingencies in which the 
same were payable as the endowment laws of the order from time 
to time might provide, the amendments would be applicable to 
existing members.” 177 N. Y. 105, 69 N. E. 283. 

[3] It is not necessary to consider whether power was ex- 
pressly reserved by the society in the contract with the plaintiff 
to change his rate of assessment because of the conclusion reached 
by this court that the defendant had power to change the assess- 
ments of its members by its charter as amended by the Parlia- 
ment of the Dominion of Canada. Its charter was obtained as 
we have already stated pursuant to the Revised Statutes of the 
Dominion of Canada. We have quoted from the acts the pro- 
visions thereof relating to amendments thereto, but the Parlia- 
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ment of the Dominion of Canada is not bound by any written 
constitution. Power to repeal or amend every act of the 
Dominion Parliament is also expressly reserved by the Revised 
Statutes of Canada proclaimed and published under authority of 
Act 49 Victoria, chapter 4 (1886), as follows: 


“Every act shall be so construed as to reserve to Parliament 
the power of repealing or amending it and of revoking, restrict- 
ing or modifying any power, privilege or advantage thereby. 
vested in or granted to any person or party whenever such re- 
peal, amendment, revocation, restriction, or modification is 
deemed by Parliarment to be/required for the public good.” 
Chapter 1, § 47. 

[4] The charter or articles of incorporation of a beneficial 
association become a part of the contract of membership when 
one joins the association as if written therein, and a member -is 
presumed to have joined with knowledge of their terms and 
conditions. Ruling Case Law, vol. 19, page 1190; Supreme 
Lodge K. of P. v. Mims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. 
Ed. 1179, L. R. A. 1916 F, 919; Supreme Lodge K. of P. v. 
Smyth, 245 U. S. ——, 38 Sup. Ct. 210, 62 L. Ed. ——, decided 
January 28, 1918. 

[5] The defendant, in doing business under its charter, was 
not only governed and controlled by it, but was subject to such 
modifications, restrictions, and repeal as should from time to 
time seem to Parliament to be required by the public good. Its 
charter is carried with it wherever it goes. Every contract made 
by it whether in Canada or elsewhere is. dependent upon its 
authority. It is true in this case that the plaintiff is a resident 
and citizen of the state of New York. In many respects the de- 
fendant, when doing business in this state, is subject to our laws, 
but its power to contract is dependent upon its charter. In 
Supreme Council Royal Arcanum v. Green, 237 U. S. 531, 542, 
35 Sup. Ct. 724, 727 [59 L. Ed. 1089, L. R. A. 1916A, 771], 
reversing this court (Green v. Supreme Council Royal Arcattum, 
206 N. Y. 591, 100 N. E. 411), the court say: 

“As the charter was a Massachusetts charter, and the con- 
stitution and by-laws were a part thereof, adopted in Massa- 
chusetts, having no other sanction than the laws of that state, it 
follows by the same token that those laws were integrally and 
necessarily the criterion to be resorted to for the purpose of 
ascertaining the significance of the constitution and by-laws.” 

See Sauerbrunn v. Hartford Life Ins. Co., 220 N. Y. 363, 115 
N. E. 1001. 

In Canada Southern Railway Company v. Gebhard, 109 U. S. 
527, 537, 3 Sup. Ct. 363, 27 L. Ed. 1020, the court say: 

“A corporation ‘must dwell in the place of its creation, and 


cannot migrate to another sovereignty’ (Bank of Augusta v. 
Earle, 13 Pet. 588 [10 L. Ed. 274]), though it may do business 
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in all places where its charter allows and the local laws do not 
forbid. Railroad v. Koontz, 104'U. S. 12 [26 L. Ed. 643]. But 
wherever it goes for business it carries its charter, as that is the 
law of its existence (Relfe v. Rundle, 103 U. S. 226 [26 L. Ed. 
337]), and the charter is the same abroad that it is at home. 
Whatever disabilities are'‘placed upon the corporation at home it 
retains abroad, and whatever legislative control it is subjected to 
at home must be recognized and submitted to by those who deal 
with it elsewhere. A corporation of one country may be ex- 
cluded from business in another country (Paul v. Virginia, 8 
Wall. 168 [19 L. Ed. 357]); but, if admitted, it must, in the 
absence of legislation equivalent to making it a corporation of 
the latter country, be taken, both by the government and those 
who deal with it, as a creature of the law of its own country, and 
subject to all the legislative control and direction that may be 
properly exercised over it at the place of its creation. Such 
being the law, it follows that every person who deals with a 
foreign corporation impliedly subjects himself to such laws of 
the foreign government, affecting the powers and obligations of 
the corporation with which he voluntarily contracts, as the known 
and established policy of that government authorizes. To all 
intents and purposes, he submits his contract with the corporation 
to such a policy of the foreign government, and whatever is 
done by that government in furtherance of that policy which 
binds those in like situation with himself, who are subjects of 
the government, in respect to the operation and effect of their 
contracts with the corporation, will necessarily bind him. He is 
conclusively presumed to have contracted with a view to such 
laws of that government, because the codrporation must of 
necessity be controlled by them, and it has no power to contract 
with a view to any other laws with which they are not in entire 
harmony. It follows, therefore, that anything done at the legal 
home of the corporation, under the authority of such laws, which 
discharges it from liability there, discharges it everywhere.” 

The language quoted from the Canada Southern Railroad 
Company Case is applicable to the controversy on this appeal. 
The defendant’s charter is subject to amendment when the 
Dominion ‘Parliament deems an amendment required for the 
public good, and the plaintiff as a part of the society is bound by 
such action as he and his associates may take under the charter. 
He is not only bound by such action as a member. of the society, 
but as a policyholder and in his contractual relations with the 
society. This court in Jemison v. Citizens’ Savings Bank, 122 
N. Y. 135, 140, 25 N. E. 264, 265 (9. L. R. A. 708, 19 Am. St. 
Rep. 482) say: 

“Corporations are artificial creations existing by virtue of some 
statute and organized for the purposes defined in their charters. 
A person dealing with a corporation is chargeable with notice of 
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its powers and the purposes for which it is formed, and when 
dealing with its agents or officers is bound to know the extent 
of their power and authority. A corporation necessarily carries 
its charter wherever it goes, for that is the law of its existence.” 

The charge and lien of the assessment against the plaintiff’s 
certificate of insurance is not a reduction thereof. It is an assess- 
ment on account thereof that he can pay in cash or the more 
easy terms provided therefor and pursuant to the terms of the 
amended character and the action of the society, it is a lien 
and charge upon the‘ certificate of insurance until paid. 

The judgment should be affirmed, with costs. 

Hiscock, C. J., and Collin, Cudeback, Hogan, McLaughlin, aii 
Crane, JJ., concur. 

Judgment affirmed. 
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Tuomas, J. The defendant company insured the life of Henry 
Caplin by two policies, one for $40,000 and one for $20,000. 
The assured assigned the policies to the plaintiff, so as to carry 
to the assignee all values and rights that the assured had. The 
plaintiff would borrow from the insurer money on the policies 
to the amount stipulated in the contract of insurance. The only 
question is whether the policies authorize it. I conclude that they 
do so in plain unmistakable terms. The contracts present features 
of measured control of the policies by assured or owner during 
the life of the assured, and of contingent interests in named or 
uncertain persons in the sums for which the policies shall be a 
claim after the death of the assured. The pronounced declara- 
tion of the policies is that the beneficiaries shall not borrow money 
on them. The words of exclusion are so distinct that it is suff- 
cient to quote them: 


“It is further agreed that the beneficiaries under this policy 
shall not at any time have the right to demand or receive, in lieu 
of the income or principal sum hereunder payable, the commuted 
value of the same, nor to borrow from the company on the 
security thereof, nor in any wise to anticipate or alienate the 
benefits payable hereunder.” 


The provision that the beneficiaries shall not even receive the 
commuted value is very significant, as will later appear. Indeed, 
without the excluding provision, the beneficiaries could not bor- 
row on the policy, because, before the assured’s death and may 
be for a time thereafter, it could not be known who are or will 
be the beneficiaries. To illustrate: In one policy it is provided 
that a niece, Stella, shall enjoy for life, and that her surviving 
issue take the remainder, or in default of her issue the issue of 
another niece surviving her shall take, subject to a life interest 
in such second niece, and that, if all such takers fail at the 
maturity of the policies, payment of the proceeds shall be made 
to the representatives of the assured. So by exact words, as well 
as by accumulated contingencies, the beneficiaries could not bor- 
row on the policies “at any time,” either before or after the 
death of the assured. And yet it was*intended that some one 
could borrow. Whe is he? The language leaves no uncertainty. 
Whoever is meant may borrow before the assured dies, for the 
policies provide* 

“After three full years’ premiums have been paid. the company 
at any time, while the policy is in force, will advance, on proper 
assignment of the policy and on the sole security thereof, at 5 
per cent. interest per annum, in accordance with section IX here- 
of, a sum, at the opinion of the insured or. owner of the policy, 
equal to or less than the full reserve at the end of the current 
policy year on the policy, and on any dividend additions thereto 
according to the American Experience Table of Mortality, with 
interest at 3 per cent. per annum. There shall be deducted from 
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such loan value any existing indebtedness on the policy and any 
unpaid balance of the premium for the current policy year, and 
interest shall be payable in advance on the loan to the end of the 
current policy year. Failure to repay any such loan or advance 
or to pay interest shall not avoid the policy, unless the total 
indebtedneess thereon shall equal or exceed such loan value at 
the time of such failure, nor until one month after notice shall 
have been mailed by the company to the last known address of 
the insured and of the person to whom the loan was made, and 
of any assignee of record at the home office of the company.” 

The defendant argues that the words “owner of the policy” 
may refer to the beneficiary. But how can they refer to the 
beneficiary, when by the very words of the policy such indistinct 
and remote persons may not borrow at any time? Nevertheless, 
here is an undoubted provision for borrowing and lending money. 
Notice, also, that it is to be at the option “of the insured or owner 
of the policy.” Also notice that the beneficiary is not only ex- 
cluded, but ignored, for in case of forfeiture on account of non- 
payment of the loan, notice is to be given to the insured and the 
person to whom the loan was made and any assignee of record. 
Is it not, then, merely disregard of language to assert that the 
assured may not borrow or that the assignee may not borrow, 
and that the owner of the policy may not borrow, and that such 
owner can only be a beneficiary, perchance a life tenant, or 
perhaps persons unborn? 

In the eight paragraph of.the policy there is provision for 
nonforfeiture whereby the company will secure “to the owner 
thereof a form of insurance.” The reference there is to some- 
thing happening before the policy becomes a claim. Something 
arises through default in the payment of the premium. The 
beneficiary does not pay the premium. But whoever owns the 
policy at the time will determine in what form the “nonforfeiture 
value shall be secured to the owner of the policy through one 
of the following provisions.” Then follow three provisions: 
(1) An extension of the policy for a time indicated by a schedule; 
(2) the issue of a paid-up policy “upon written application there- 
for by the owner of the policy and the legal surrender of = 
claims hereunder to the company at its home office”; (3) pa 
ment of the cash surrender value as provided in the apiee it 
is evident that the indefinable and remote persons suggested as 
beneficiaries could do no one of the things resulting in the failure 
to pay the premiums, and that the words “owner of the policy” 
could not refer to them. Now mark, in this connection, that the 
question is not what persons the new form of the policies may 
avail. It is said that a paid-up participating policy may only 
avail the beneficiaries. I think that it is so. That is not the 
question, but rather what do the words “owner of the policy” 
mean? These words again appear in paragraph ninth of the 
policy, where the provision is that: 
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“The cash value of any paid-up or extension granted upon the 
lapse of this policy will be the full reserve at the time of sur- 
render, less any indebtedness to the company under the policy, 
and will be paid to the owner or owners thereof upon proper 
release.” 

This is a mere continuance of the subject treated in paragraph 
eighth, subdivision third, of the policy, and by what ingenuity 
could the beneficiaries be conjured into activity to make the 
elections contemplated by paragraph eighth and to receive the 
ener and to make the release demanded by paragraph ninth? 

he words “owner of the policy” again appear in paragraph 
twelfth. There the parties deal with the policy when it becomes 
a claim, and there is a statement of what may be done at the 
option of the beneficiary, unless the insured has otherwise 
tia But this paragraph has a very instructive provision. 

t is: 

“The commuted value of any unpaid installments under table 
A, or the commuted value of any unpaid installments certain 
under table B, will be calculated by the company at any time 
upon the same basis [3 per cent. compound interest] as the in- 
stallments were granted, and will be paid to the owner of the 
policy, upon request and proper release.” 

Note that the payment is to be made to the “owner of the 
policy.” That cannot be the beneficiaries, for, according to the 
words already quoted: 

“The beneficiaries, under this policy shall not at any time 
have the right to demand or receive, in litu of the income or 
principal sum hereunder payable, the commuted value of the 
same.” 

Whatever this provision may mean, it cannot refer to the 
beneficiaries, as they are not allowed to commute either the value 
or the income of the policy. By paragraph fifteenth there is 
another provision for premium loans. Premiums are paid by the 
assured or owner of the policy, and not by contingent bene- 
ficiaries, and yet paragraph fifteenth provides: 


“This action of the company is contingent upon the request 
for such premium loans being filed by the owner of the policy 
at the home office after’ the policy has acquired a loan value and 
while there is no default in the payment of any premium, and 
such request is revocable as to any further premium.” 

All that applies to conditions while the assured is alive, and 
will some one assert that the takers of the life interest, either 
the one niece or her issue, perchance nonexistent being, or the 
- other niece, the taker of the second contingent life estate, or 
her remote issue, or, in default of all those, perhaps the repre- 
sentatives of the assured, are, some of them or all of them, to 
be regarded as the owner of the policy to request premium loans 
and do whatever else is needful to make available such subdivi- 
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sion fifteenth? The struggle seems to be to so recast the very 
wording of the policy as to substitute, for the identified assured 
or his assignee, one or more possible life beneficiaries or the 
vague issue of some of them. It is not worth while to thwart 
precise language to effect some purpose that may seem to the 
court benevolent, where the contract does not intend it. The 
assured was taking $60,000 of insurance, and the annual pre- 
miums amounted to a large sum. The assured desired to make 
the policy available to himself for borrowing purposes, and to 
give to some of his collateral relatives, if they should be alive at 
his death, or some later time, what might then be a claim against 
the insurer. He stipulated that the beneficiaries should not: be 
changed. The policy was for the class or classes named, or, in 
the event of their total nonexistence, for the benefit of his estate. 
The fact that he cannot change the beneficiaries does not require 
that what he reserved for himself should be taken away from _ 
him and conferred upon the beneficiaries. What the policy gives 
them cannot be in any way disturbed. What the policy gives to 
the assured or the owner of the policy is equally immune from 
destruction. 

It has been broached that it is not within the power of the 
insurer and the assured to enter into a contract whereby there 
could be reserved this power to borrow; but neither decision nor 
statute to that effect is called to attention. The policy contem- 
plates in paragraph fourteenth that there may be an assignment 
of the policy, and the assignment is sufficient to carry all the 
rights which the plaintiff now seeks to enforce. There will be 
additional findings of fact in accordance with this opinion. All 
the conclusions of law should be reversed, and substituted there- 
for the coficlusion that the plaintiff is entitled to recover the sum 
named in the complaint, and the judgment should be reversed, 
and the plaintiff have judgment that the defendant make payment 
in accordance with the findings, with the costs of this action. 

Mills and Rich, JJ., concur. Putnam, JJ., reads for affirmance, 
with whom Jenks, P. J., concurs, who is also of opinion that the 
rule stated in Ferdon v. Canfield, 104 N. Y. 143, 10 N. E. 146, 
and Sterritt v. Manhattan Life Ins. Co., 38 App. Div. 599, 52 
N. Y. Supp. 1132, 58 N. Y. Supp. 1149, applies. Findings to be 
settled on notice in accordance with the opinion. ; 


Putnam, J. (dissenting). Borrowing on one’s life insurance, 
arising from business necessities, was not authorized in this state 
until 1892. Insurance law (Consol. Laws, c. 28) § 16. De- 
fendant’s policy has a printed clause, providing for such advance 
on “proper assignment of the policy.” Obviously such a special 
clause should be read and construed with the other policy provi- 
sions. What is a proper assignment of this policy? Suppose 
the beneficiary named were a creditor for whom the insurance 
was taken out. Could the borrowing insured nevertheless incum- 
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ber that policy to the extent of the premium reserve? Such a 
right to policy loans must, in fairness to the beneficiary and to 
the company, depend on the status of the insured and upon the 
extent of the authority and title left in his hands to pledge 
through a valid assignment. 

The familiar principle is that the interest of a named benefici- 
ary. which the insured cannot revoke or change, is vested, so that 
the person procuring the insurance has no power to transfer or 
incumber that interest. Washington Central Bank v. Hume, 127 
U. S. 195, 206, 9 Sup. Ct: 41, 32 L. Ed. 370; Tyler v. Treasurer 
and Receiver General, 226 Mass. 306, 309, 115 N. E. 300, L. R. 
A. 1917D, 633. Such a printed option to borrow is obviously at- 
tached to the regular policy form, whether it be life or endow- 
ment insurance, and for the frequent case where the loss is pay- 
able to one’s personal representatives. Can we infer that such 
an option, on a proper assignment, was meant to overturn and 
annul the security provided for these infant beneficiaries? 

Where the policy expressly gives such borrowing power to the 
“holder” of the policy (Travelers’ Insurance Co. v. Healey, 25 
App. Div. 53, 49 N. Y. Supp. 29), the instability of the fund is 
apparent, so that the beneficiaries are left to look merely to the 
residue which the holders’ loans have not exhausted. A like 
power would pass by the clause reserving the right to change 
the beneficiary without the latter’s consent. Mutual Ben. Life 
Ins. Co. v. Swett, 222 Fed. 200, 137 C. C. A. 640, Ann. Cas. 
1917B, 298. But, without some wording indicating an unusual 
right reserved in the insured, his continued premiums work for 
the benefit of the beneficiary. ‘The insured may let the policy 
lapse, or otherwise remain passive; but he cannot affirmatively 
prejudice the trust thereby created, either by its surrender or by 
the less destructive effect of policy loans. To do this, an express 
clause is required. For instance: 

“It is understood, that in the event of the surrender of this 
policy, the beneficiary hereunder shall have no claim whatever 
upon said company.” Hilliard v. Wisconsin Life Ins. Co., 137 
Wis. 208, 214, 117 N. W. 999, 1001 (19 L. R. A. [N. S$] 332). 

Or where the contract to pay to the named beneficiaries had 
this parenthetical clause, “with power to the insured to sur- 
render this policy to said company at any time,” the insured had 
a full right to surrender, which right he could assign. Blinn v. 
Dame, 207 Mass. 159, 93 N. E. 601, 20 Ann. Cas. 1184. But, 
without some express provision making the insured’s privilege 
paramount to the security of the beneficiary, his surrender can- 
not prejudice the vested rights of the beneficiary. Whitehead v. 
New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. 
Rep. 787; Haskell v. Equitable Life Assur. Society, 181 Mass. 
106, 63 N. E. 15, 92 Am. St. Rep. 401; Burke v. Prudential Ins. 
Co. of America, 221 Mass. 253, 108 N. E. 1069, Ann. Cas. 1917E, 
641; Timayenis v. Union Mut. L. Ins. Co. (C. C.) 21 Fed. 223; 
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People v. Globe Mutual Life Ins: Co., 15 Abb. N. C. 75; 96 N. 
Y. 675. A late author says of the vested right of such a ben- 
ficiary : 

“This rule applies to a policy to which there are attached the 
incidents of loan value, cash surrender value, and automatic ex- 
tension by premiums paid, so that, when sufficient premiums have 
been paid to produce extended insurance beyond the time of the 
death of the insured, the surrender by him of the policy for its 
surrender value did not impair the rights of the wife beneficiaa 
in the policy.” Bacon, Life & Accident Insurance, § 377 (1917). 

There are the further considerations that the power to revoke 
a trust (which is the effect of sustaining plaintiff's demand for 
loans) should not be left to uncertain implication. This provi- 
sion for such loans must mean loans only to those having full 
right to incumber the fund, and not to the creator of a vested 
security for dependent infants. In making such policy loans, 
defendant should have the protection of the unquestioned title 
of the assignors. By a reversal with a decree requiring these 
loans, the court would give its sanction to a pro tanto revocation 
of these trusts, and would, I submit, depart from what has hith- 
erto been the essential basis for the stability of such insurance. 

Furthermore, the jurisdiction to decree specific performance 
does not extend to an agreement to borrow or make a. loan of 
money. Conklin v. People’s Building Association, 41 N. J. Eq. 
20, 2 Atl. 615; Larios v. Gurety, L. R. 5 P. C. 346. True, de- 
fendant did not raise this point, but the equity jurisdiction can- 
not be extended by consent. New York Dry Dock Co. v. Ameri- 
can Life Ins. & Trust Co., 11 Paige, 384. It may be said that this 
contract is not the usual agreement to lend money, but a promise 
to lend upon the proceeds of a contract which thereby plaintiff’s 
assignor was induced to make. Even a promise to lend on a 
company’s own debentures, which was an inducement to take 
such debentures, cannot be enforced by a decree for specific per- 
formance. The South African Territories, Limited, v. Walling- 
ton, [1898] App. Cas. 309. 

Therefore, both on the right and on this attempted remedy, I 
think the complaint was rightly dismissed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





McDONALD 
v. 


TNA LIFE INS. CO.* 


INSURANCE—FORFEITURE OF POLIC Y—NOTICE—SUFFI- 
CIENCY. 


A notice that insurance premium would be due on a certain date, and 
that insured had 31 days of grace, and that, if not paid, the policy 
and premiums would be forfeited, was insufficient, in not stating 
clearly that the policy would be forfeited, if premium was not paid 
on or before a certain date, because the law requires that such 
notices should be plain and clear. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Trial Term, New York County. 
Action by Mary E. McDonald against the AZtna Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Shearn, JJ. 


Winter & Winter, of New York City (Keyes Winter, of New York 
City, of counsel, and Walter S. Logan, of New York City, on the brief), 
for appellant. 

Julius Blumofe, of New York City, for respondent. 


SHEARN, J. This case involves the sufficiency of a notice sent 
by the defendant Life Insurance Company, pursuant to section 
92 of the Insurance Law (Consol. Laws, c. 28), under which it 
claims a forfeiture of the policy. The notice sent by defendant 
to the assured was in the form of a card. On the face thereof 
were the following words and no others: 

“Form No. 334. Edition Oct., 1910. 


“Advance Notice of Premium as Required by Laws of New 
York, North Carolina and Louisiana. 
“March 1, 1916. 

“Dear Sir: You are hereby notified that the payment of $49.05 
on contract No. 432024 in the AEtna Life Insurance Company, of 
Hartford, Connecticut, will become due on the 2d day of April, 
1916. ‘ B. F. Reinmund, Manager, 

“Room 406 Essex Building, Cor. Clinton and Beaver Streets, 
Newark, N. J. 
“Edward F. McDonald, 454 W. 58th St., N. Y. City. 

“For cash policies with annual dividends.” 


" *Decision rendered, March 22, 1918. 169 N. Y. Supp. 762. 
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On the reverse side of the card there was printed the follow- 
ing: z 

“Thirty-one days’ grace are allowed in the payment of premi- 
ums, but interest at 6% is charged for the time deferred, and 
practically it is better to pay promptly when due. 

“Unless such payment shall be made to said company or its 
duly authorized agent in accordance with the above notice, the 
contract and all payments thereon will become forfeited and void, 
except as to any right that may have accrued to an extension, a 
surrender value or paid-up policy, as in the contract provided. 

“Before the premium becomes due, we will endeavor to send 
you the usual detailed statement, showing the amount of cash 
that will be required after deducting the dividend. Should such 
statement not be received, you will remit in accordance with the 
above and the dividend will be forwarded to you as soon as it is 
determined. Payment may be made as directed by the general 
agent or in the absence of such direction to the Attna Life Insur- 
ance Co., Hartford, Conn.” 


Assuming that the printed matter on the back of the card 
should be held to constitute a part of the notice, Such notice is in 
my opinion fatally defective, because of its failure to inform the 
assured of the date on which th® payment must be made in order 
to avoid a forfeiture. The notice on the front of the card stated 
that the payment “will become due on the 2d day of April, 1916.” 
On the reverse of the card, after the provision respecting 31 days’ 
grace and the advice that “practically it is better to pay promptly 
when due,” it is said: 


“Unless such payment shall be made to said company or its 
duly authorized agent in accordance with the above notice” the 
contract will be forfeited,” etc. 

In Flint v. Provident Life & Trust Co., 125 N. Y. 254, 109 
N. E. 248, the notice was “that the premium noted below will be 
due * * * on 12 Mo. 30, 1911, * * * and that, if not 
paid” the policy will become forfeited. It was held that the no- 
tice was defective, because it failed to state that the policy would 
become forfeited if the payment of the premium was not made 
“by or before the day it falls due.” The court said: 

“Tt does tell when the premium is due; it also says that, if the 
premium is not paid, the policy-and all payments thereon will 
become forfeited and void; but it does not declare that these 
consequences will ensue if the premium be not then paid, or be 
not paid ‘by or before’ that day.” 

This notice is equally defective, unless it is saved by the re- 
quirement or notice on the back of the card that there would be 
forfeiture unless payment was made “in accordance with the 
above notice.” It is contended by the appellant that this is a sub- 
stantial notification that there would be forfeiture unless the 
payment was made on or before the 2d day of April, 1916, which 
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was the due date. This, however, is negatived by the fact that 
under the terms of the policy it could not be forfeited for the 
failure to pay on the due date, but could only be forfeited for 
failure to pay within 31 days thereafter; together with interest 
on the overdue payment at 6 per cent. It is further negatived by 
the advice that “practically it is better to pay promptly when due. 
Taking the notice as a whole, it is quite possible and reasonable 
to infer that the notification was that the policy would be for- 
feited unless payment was made within 31 days after the due 
date; but in any event the law does not permit forfeiture upon 
notices that are not plain and clear and that do not substantially 
comply with the statute. Within the reasoning and authority of 
the Flint Case, this notice is fatally defective. Neither is the 
decision of the Supreme Court of the United States in Neder- 
land Life Insurance Co. v. Meinert, 199 U. S. 171, 26 Sup. Ct. 
15, 50 L. Ed. 139, 4 Ann. Cas. 480, to the contrary, for the 
notice in that case, not only specified the date when the premium 
would fall due, but contained the statutory notice that unless it 
was paid “by or before that date” the policy would be forfeited. 
Similarly in McCormack v. Security Mutual Life Insurance Co., 
220 N. Y. 447, 116 N. E. 74, the notice specified the due date and 
that “unless said premium shalk be paid on or before said date” 
the policy would be forfeited. 

There is also a serious question whether the printed matter on 
the back of the card can be fairly said to constitute a part of the 
notice. No reference is made to the back of the card by any- 
thing on the front of the card. The matter on the back of the 
card is not in the form of a notice and it is not signed by the 
company or any one in its behalf. The only matter that purports 
to be a notice, signed by the company or its agent, is on the front 
of the card, and this notice is complete in itself, and on account 
of its completeness might naturally lead one to consider that it 
constituted the whole notice. In such case, the recipient of the 
notice would not necessarily examine further to see whether 
there was some matter printed on the back of the card, or even 
read carefully what was on the back of the card, assuming that 
he chanced to observe the matter printed there. There is no rea- 
son why the company, if it relied upon the matter printed on the 
back of the card, should not at least have directed attention 
thereto by some appropriate words on the front of the card. The 
Court of Appeals, in the Flint Case, commented upon the re- 
luctance of the insurance companies to comply with the provi- 
sions of the statute in giving these notices, and stated that their 
course was “difficult to understand.” However, it is unnecessary 
to determine this question, because the notice was otherwise 
defective. 

The judgment should be affirmed, with costs. Order filed. All 


concur. 





Life.] Mutual Life Ins. Co. v. Lovejoy. 


MUTUAL LIFE INS. CO. or New York v. LOVEJOY. 
(3 Div. 265.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—LIFE POLIC Y—REINSTATEMENT—CONDI- 
TIONS—SUICIDE. 


Where holder of life policy became delinquent, and was reinstated, condi- 
tion of reinstatement, avoiding liability if insured died by his own 
hand within one year from reinstatement, was invalid, unless ex- 
pressed in or made a part of the policy as revived. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE—LIFE—POLICY—CONSTRUCTION. 

Insurance contracts are to be liberally construed in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—LIFE—P OLICY—SUICIDE CLAUSE—REIN- 
STATEMENT. 


Where original policy avoided liability for insured’s death by suicide 
within one year, and after suspension insured was reinstated, such re- 
instatement did not revive the clause against suicide, so as to avoid 
liability on insured’s death by suicide within one year after reinstate- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
Sayre, J., dissenting. 


On Application for Rehearing. 
4. INSURANCE — LIFE INSURANCE — POLICY—INCONSTESTA- 
BILITY CLAUSE. 


Insurance policy, avoiding liability for death by suicide within one year, 
and providing that it should be incontestable after two years, pre- 
cluded company from defending on ground of suicide, where the 
policy had been in force more than two years, though committed 
within one year after reinstatement. 


(For other cases, see Insurance, Dec. Dig § 400.) 


5, INSURANCE—LIFE INSURANCE—POLICY—CONSTRUCTION. 


Insurance contracts should be construed as a whole in order to ascertain 
thesintention of the parties. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. INSURANCE—FORFEITURE—CONSTRUCTION. 


Forfeitures are not favored by the law. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. INSURANCE—WAIVER OF CONDITIONS. 


The insurer may waive conditions of the policy intended for its benefit. 
(For other cases, see Insurance, Dec. Dig. § 372.) 


Anderson, C. J., and Somerville and Gardner, JJ., dissenting. 


* Decision rendered, Dec. 20, 1917. On Application for Rehearing, Mar. 
23, 1918. 78 South. Rep. 299. 


Vol. LI—43. 
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AppeatfromeCircuit Court, Montgomery County; Leon McGefd, 


‘Action by T. E. Lovejoy, administrator of W. Levéjoy, deceased, 
against the Mutual Life Insurance ae ew York. Judgment 
for plaintiff, and defendant appealer rmed. 


Steiner, Crum & Weil, of Montgomery, and Tillman, Bradley & 
Morrow, of Birmingham, for appellant. 
Ball & Samford, of Montgomery, for appellee. 


FRATERNAL AID UNION v. HIGH. (No. 184.)* 
(Supreme Court of Arkansas.) 


2. INSURANCE—LIFE INSURANCE—FALSE STATEMENTS— 
QUESTIONS FOR JURY. 


In action on life policy, whether insured had syphilis and had made false 
statements as to his health, held, under the evidence, for the jury. 


(For other cases, see Insurance Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Sebastian County; Paul Little, Judge. 
Action by Emma High against the Fraternal Aid Union. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Hill, Fitzhugh & Brizzolara, of Ft. Smith, for appellant. 
J. A. Gallaher, of Ft. Smith, for appellee. 


*Decision rendered, Feb. 25, 1918. 201 S. W. Rep. 824. 


MONAHAN v. METROPOLITAN LIFE INS. CO. 
(No. 11639.)* 
(Supreme Court of Illinois.) 


1. INSURANCE—POLICIES—CONSTRUCTION. 

An insurance policy, when uncertain or ambiguous, is to be construed 
in favor of insured, and most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. a ee CLAUSE—CONSTRUC- 


In action on life policy, providing that it should be noncontestable after 
two years, except for fraud, insurer could not set up breach of war- 
ranty not amounting to fraud after two years had expired, although 


*Decision rendered, Feb. 20, 1918. Rehearing denied April 9, 1918. 
119 N. E. Rep. 68. 
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insured died before such time; the clause inuring to the benefit of 
the beneficiary. . 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—ACTION ON LIFE POLICY—DEFENSES. 


Defendant life insurance company cannot complain that it has inserted a 
provision: in its policy which might make it more difficult for it in 
some instances to assert and maintain its rights. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Error to Second Branch Appellate Court, First District, on Appeal 
from Superior Court, Cook County; William F. Cooper, Judge. 

Action by James P. Monahan, administrator of the estate of Patrick 
H. Fay, deceased, against the Metropolitan Life Insurance Company. 
Judgment for plaintiff was affirmed by the Appellate Court, and defendant 
brings certiorari. Affirmed. 


































Hoyne, O’Connor & Irwin, of Chicago (John O’Connor, of Chicago 
of counsel), for plaintiff in error. 
King, Brower, & Hurlbut of Chicago, for defendant in error. 


a 








PAPE er at. v, PAPE er au. (No. 9471.)* 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—LIFE POLICY—RIGHT TO PROCEEDS—“THEIR 
CHILDREN,” 


In an application for a life insurance policy, insured, in answer to the 
question, “If for the benefit of the wife, state precisely whether it 
shall be paid to her children, to his children, or to the children of the 
two, if she be not living at its maturity,” stated, “Their children.” 
The policy was made payable to insured’s second wife, or if she was 
not living to “their children.” When the application was made, the 
oldest child by the first marriage was 20 and the youngest about 7; 
the children by the second marriage being respectively 2 and 4 years 
old. Held that, where second wife predeceased insured, children of 
both marriages were entitled to a proportionate share in the proceeds 
of the policy. 

(For other cases, see Insurance Dec. Dig. § 585[4].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Their Children.) 


2. INSURANCE=—LIFE INSURANCE—CONTINGENT INTEREST. 

Upon delivery and acceptance of life policy promising to pay to insuted’s 
second wife for her sole use if living, or if not living to “their 
children,” insured’s son by the first wife took an interest contingent 
upon his and insured’s surviving the primary beneficiary, which con- 
tingent interest would have terminated had the son predeceased the 
primary beneficiary, in which case his heirs would have had no in- 
terest in the insurance. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
*Decision rendered, March 15, 1918. 119 N. E. Rep. 11. 
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3. INSURANCE—LIFE INSURANCE—VESTED INTERESTS. 


The life ‘policy containing no provision for a change of beneficiary, the 
primary beneficiary took a vested interest which terminated upon 
her predeceasing insured. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


4. INSURANCE—LIFE INSURANCE—INTEREST OF HEIRS OF 
SECONDARY BENEFICIARY.. 


Under life policy promising to pay to insured’s second wife for her sole 
use if living, or if not to “their children,” upon death of second 
wife insured’s children who survived the second wife, including a 
son by insured’s first wife, took vested interests, and upon such son’s 
subsequent death his heirs succeeded to his interest. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


7. INSURANCE—LIFE INSURANCE—INTEREST IN PROCEEDS 
—EVIDENCE. 


In suit involving rights of insured’s brother, to whom life policy had 
been assigned in consideration of his indorsing notes, and insured’s 
son to proceeds of policy, evidence held to warrant conclusion that 
brother's indorsement of notes was influenced by son’s conduct in 
respect to the policy, so that son was estopped from claiming interest 
in proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


9. INSURANCE—LIFE INSURANCE—RIGHT OF BENEFICIARY 
—EVIDENCE ADMISSIBLE. 


Under policy containing no provision authorizing a change of beneficiary 
proof of anything said or done by insured after interest of beneficiary 
has vested is not permissible to defeat the rights of such beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Superior Court, Allen County; Carl Yaple, Judge. 

Suit by William Pape against the Mutual Life Insurance Company 
of New York, in which the company filed an interpleader making parties 
all living children of insured. By way of cross-complaints and other 
pleadings the various parties joined issues. From the judgment rendered, 
Charles G. Pape and others appeal. Affirmed. 


Harper & Fuelber and Leonard, Rose & Zollars, all of Ft. Wayne, 
for appellants. 

M. H. Luecke, Colerick & Hogan, and Thomas & Townsend, all of 
Ft. Wayne, for appellees. 


BOOZ Er au. v. BOOZ Er at. (No. 32002.)* 
(Supreme Court of Iowa.) 


1. INSURANCE—-FRATERNAL ASSOCIATIONS—WHO MAY BE 
BENEFICIARIES—ILLEGITIMATES—“HEIR.” 


Naming an illegitimate as son and beneficiary in a fraternal benefit 
certificate being a sufficient recognition under Code, § 3385, the child 


*Decision rendered, April 4, 1918. 167 N. W. Rep. 93. 
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is an “heir” under section 1824 providing that an heir may be a 
beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 770.) 


~ amg definitions, see Words and Phrases, First and Second Series, 
eir. 


2. INSURANCE—FRATERNAL BENEFIT ASSOCIATION S— 
WHAT LAWS GOVERN. 

A fraternal benefit certificate to be performed in Iowa is an Iowa con- 
tract, and must be construed on the question of who may be bene- 
ficiaries according to Iowa laws, and not according to the laws of 
the place where insured dies. 

(For other cases, see Insurance, Dec. Dig. § 712.) 


Appeal from District Court, Linn County; John T. Moffitt, Judge. 
B Suit in equity to set aside an alleged change of beneficiary in a 

fraternal benefit insurance certificate, and to declare the original bene- 
ficiaries entitled to the proceeds of the policy. Judgment for defendant, 
and plaintiff appeals. Affirmed. 


Rickel, Dennis & Thompson, of Cedar Rapids, for’ appellants. 

H. R. Trewin, of Cedar Rapids, for appellees Tilghman J. Booz 
and Royesford Trust Co., Guardian of Tilghman J. Booz. 

J. M. Grimm and J. H. Trewin, both of Cedar Rapids, for appellee 
Mutual Benefit Department of Order of Railway Conductors. 


BOECK eEr au. v. MODERN WOODMEN OF AMERICA. 
(No. 31659.)* 


(Supreme Court of Iowa.) 


2. INSURANCE—DEATH FROM USE OF INTOXICATING 
LIQUOR—EVIDENCE. 

In an action for life insurance, evidence held not to support a finding 
that insured did not die from the use of intoxicating liquors within 
the meaning of a clause in a fraternal benefit policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Floyd County; C. H. Kelley, Judge. 

Action at Jaw upon a benefit certificate of the defendant, a fraternal 
insurance society. Two defenses were pleaded. There was a verdict 
for plaintiffs, and defendant appeals. Reversed. 


Truman Plantz, of Warsaw, Ill, Geo. G. Perrin, of Rock Island, 
Ill, and J. C. Campbell, of Charles City, for appellant. 
Senneff, Bliss & Witwer, of Mason City, for appellees. 


*Decision rendered, April 1, 1918. 166 N. W. Rep. 1048. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. 
DOWNING er au.—DOWNING v. DOWNING er At. 
(No. 2138.)* 


(Springfield Court of Appeals, Missouri.) 


1. INSURANCE—FRATERNAL INSURANCE—CHANGE OF 
BENEFICIARY. 


Where one insured by a fraternal benefit association went to the clerk 
of-his lodge and had him make a memorandum on the insurance 
certificate that the beneficiary was changed, and the association 
issued a new certificate in compliance with his direction, the method 
assured took.to change the name of the beneficiary was sufficient to 





accomplish. that end, if the association was a fraternal benefit as- « 


sociation’ and had complied with the laws of Missouri in procuring 
a license. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


2. INSURANCE—FRATERNAL INSURANCE—CHARACTER OF 
ASSOCIATION—PROOF. 


For a foreign corporation to be entitled to the benefit of the fraternal 
benefit society laws of Missouri, it must not only be shown, the 
burden being on the one asserting such fact, that such association 
possesses the essential qualifications of such a society, but also that 
it has been admitted to do business in the state, as provided by 
statute, and the allegation in a petition, or the recital in the benefit 
certificate, that the association is a fraternal benefit society, will 
not supply the required proof, where there is a denial entered. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


4. INSURANCE—FRATERNAL ASSOCIATION — COMPLIANCE 
WITH LAWS—EVIDENCE. 


The order of the court, on bill of interpleader by a foreign fraternal 
benefit association reciting the association’s character as such and 
that it had complied with the laws of Missouri, to pay insurance 
money involved to the clerk of the court, did not supply the evidence 
necessary to show that the association had complied with the frater- 
nal insurance laws of Missouri, so that assured could change his 
beneficiary at will. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


5. INSURANCE—FRATERNAL ASSOCIATIONS—INTEREST OF 
BENEFICIARY. 

Unless assured had the right to change the beneficiary named in the 
original certificate of insurance, the beneficiary acquired a vested 
interest in the policy, ‘which could not be disposed of without her 
consent. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


6. INSURANCE—FRATERNAL INSURANCE—RIGHT OF BENE- 
FICIARY—REIMBURSEMENT FOR PREMIUMS. 


The beneficiary named in the insurance certificate of a fraternal benefit 
society who paid premiums had a right to be recompensed from 


*Decision rendered, March 11, 1918. 201 S. W. Rep. 951. 
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the insurance money for any premiums paid by her, though the 
assured had the right to change beneficiary, which he exercised. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Jud Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
udge. - 
Bill of interpleader by the Sovereign Camp, Woodmen of the World, 
against Betty Downing and C. O. Downing and Frank Downing. From 
the judgment, Betty Downing appeals. Reversed, and .cause remanded, 
with directions. 


a O. Morris and N. C. Hawkins, both of Caruthersville, for ap- 
ant. 
Phillips & Phillips, of Caruthersville, for respondents. 


pel 


RASCH v. BANKERS’ LIFE CO. or Des Mornes, Iowa. 
(No. 15579.)* 


(St. Louis Court of Appeals, Missouri.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—WHAT CON- 
STITUTES. 

An insurance company whose articles provided that its object should 
be the creation of the fund by mutual pledges of members to each 
other for their own insurance, and. that the business should be con- 
ducted on the mutual assessment plan, and provided for a guaranty’ 
fund, and for quarterly assessments, providing that each assessment 
shall be limited to the amount required to pay death losses reported 
and unpaid, which provisions were made a part of the contract by 
the policy, was an assessment insurance company under Rev. St. 
1909, § 6950, providing that every contract whereby a benefit is to 
accrue upon the death of a person, the payment of which is dependent 
on collection of assessment, shall.be deemed a contract of insurance 
upon the assessment plan. 


(For other cases, see Insurance, Dec. Dig. § 52.) 


2. INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 

Where the defendant insurer admitted issuance of the policy, admitted 
that plaintiff was the beneficiary, and admitted the death of insured, 
and demand and refusal to pay, plaintiff need only introduce 
policy in evidence to make a prima facie case. 

(For other cases, see Insurance, Dec. Dig. 646[1].) 


3. INSURANCE—ASSESSMENT PLAN INSURANCE—ACTIONS— 
BURDEN OF PROOF. 

In an action on an assessment plan policy, where the insured admitted 
issuance of the policy, that plaintiff was the beneficiary, that in- 
sured was dead, that there had been a demand and refusal to pay, 
and plaintiff introduced the policy, the burden of showing whether 


*Decision rendered, March 5, 1918. Rehearing denied March 20, 1918. 
201 S. W. Rep. 919. 
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any installments were unpaid at the death of the insured was on the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


4. INSURANCE--ASSESSMENT PLAN INSURANCE—EVIDENCE 
—SUFFICIENCY—QUESTIONS FOR JURY. ° 

In action on assessment plan policy, evidence as to payment of install- 
ments held to make the case for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


5. INSURANCE—STATUTES—FOREIGN STATUTES. 


Where the insurer was an Iowa corporation licensed to do business in 
Illinois, in which latter state deceased resided, the policy of insurance 
was an Illinois contract, and under proper pleadings and proof would 
be governed by the laws of Illinois. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


8. INSURANCE—ACTIONS—EVIDENCE—ADMISSIBILITY. 


In action on assessment plan policy, plaintiff could state what the cashier 
of a regularly appointed depository bank had told her as to whether 
assessments had been paid up to the date of deceased’s death. 


(For other cases, see Insurance Dec. Dig. § 654%.) 


9. INSURANCE—ASSESSMENT PLAN INSURANCE—DUTY TO 
PAY ASSESSMENT. 


If insured in fact paid one assessment with which the assessment plan 
company did not credit him, and the company thereafter failed to 
send him notice of assessments, he was thereby relieved from paying 
assessments, and it was proper to instruct that he could recover if he 
paid the first assessment which the insurer alleged he had not paid. 


(For other cases, see Insurance, Dec. Dig. § 195[2].) 


10. INSURANCE—ILLEGAL SUSPENSION—EVIDENCE. 

Evidence held insufficient to show acquiescence of the insured in a wrong- 
ful suspension from an assessment plan company. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


11. INSURANCE—ACTIONS — DEFENSES—NECESSITY OF 
PLEADING. 


Abandoment of a policy by the insured is an affirmative defense, which 
is waived by failure to plead it. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


12. INSURANCE—ACTIONS—INSTRUCTIONS. 


In an action on assessment plan polic?, where the insurer set up failure 
to pay a call consisting of three items, instructions using the word 
“assessment” were not necessarily erroneous, especially where the 
— throughout the trial used such word to designate the entire 
call, 


(For other cases, see Insurance Dec. Dig. § 669[8].) 


13. INSURANCE—ACTIONS—AMOUNT OF RECOVER Y—IN- 
TEREST. 

In action on assessment plan policy, where demand and refusal to pay 
were admitted, but the date of such demand did not appear, plaintiff 
could not recover interest from the date of the death of insured, but 
only from the date of her bringing action. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
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Appeal from St. Louis Circuit Court; Glendy B. Arnold, Judge. 

“Not to be officially published.” 

Action by Fmmia A. Rasch against the Bankers’ Life Company of 
Des Moines, Iowa. From a judgment for plaintiff, defendant appeals. 
Affirmed, on condition that remittitur be filed, otherwise reversed and 
remanded. 


I. M. Earle, of Des Moines, Iowa, and S. C. Rogers, of St. Louis, 
for appellant. 

Alfred Kehde and James J. O’Donohoe, both of St. Louis, for 
respondent. 
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STEAN v. OCCIDENTAL LIFE INS. CO. (No. 2141.)* 


(Supreme Court of New Mexico.) 


1. INSURANCE—LIFE INSURANCE—“INCONTESTABLE.” 

The word “incontestable,” as used in life insurance policies providing that 
the policy shall be incontestable, means indisputable and amounts to a 
guaranty that no objection shall be taken to defeat the policy on the 
death of the person whose life is insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Incontestable.) 


2. INSURANCE—LIFE INSURANCE—INCONTESTABLE POLICY 
—DEFENSE OF SUICIDE. 

An incontestable clause in a policy of insurance does not preclude the 
defense of suicide, where the suicide clause in the policy is a part of 
the contract to pay, providing how much shall be due and payable in 
the event of death by self-destruction. 

(For other cases, see Insurance, Dec. Dig. § 517.) 


Appeal from District Court, Bernalillo County; Mechem, Judge. 
Suit by Gussie I. Stean against the Occidental Life Insurance Com- 
pany. Judgment for plaintiff, and she appeals. Affirmed. 


Heacock & Cornell, of Albuquerque, for appellant. 
A. B. McMillen, of Albuquerque, for appellee. 


a rendered, Mar. 12, 1918. 171 Pac. Rep. 786. Syllabus by the 
ourt. 


es 


ACME MFG, CO. v. McCORMICK. (No. 298.)* 
(Supreme Court of North Garolina.) 


4. INSURANCE— LIFE INSURANCE TO SECURE DEBT —CON- 
SENT OF INSURED. 


Consent of insured is necessary to a valid policy of life insurance taken 
out by another to secure a debt. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
* Decision rendered, Apr. 3, 1918. 95 S. E. Rep. 555. 
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Appeal from Superior Court, Robeson County; Connor, Judge. 
Action by the Acme Manufacturing Company against Martin J. Mc- 
Cormick. From a judgment for defendant, plaintiff appeals. Error. 


McLean, Varser & McLean and McIntyre, Lawrence & Proctor, all 
of Lumberton, for appellant. 
Lynch, of Rowland, and T. A. McNeill, Jr., of Lumberton, for 
appellee. 


WALSER v. GATE CITY LIFE & HEALTH INS. CO. 
(No. 358.)* 


(Supreme Court of North Carolina.) 


INSURANCE— RIGHT TO PROCEEDS— POLICY PAYABLE TO 
RELATIVE OR PERSON EQUITABLY ENTITLED. 


Where insured’s wife, the designated beneficiary of his life, accident, and 
health “policy, neglected him in his last sickness, and his brothers were 
called on to maintain him in such illness, and they provided a nurse 
for him and became responsible for his physician’s and undertaker’s 
bill, which they paid, their receipt for the proceeds of such policy 
was, under the facilty of payment clause in the policy, a good defense 
to the insurer in suit by the wife for the proceeds; there being no 
showing of fraud on the part of insurer in the exercise of its power 
of election conferred by such contract. 


(For other cases, see Insurance; Dec. Dig. § 585[2].) 


Appeal from Superior Court, Forsyth County; Adams, Jud, 
Action by Mary Walser against the Gate City Life & Health Insur- 
ance Company. From judgment, defendant appeals. Error. 


L. M. Swink, of Winston-Salem, for appellant. 
* Decision rendered, April 10, 1918. 95 S. E. Rep. 542. 





MUMAW v. WESTERN & SOUTHERN LIFE INS. CO. 
(No. 15478.)* 


(Supreme Court of Ohio.) 


: ast One eee ION AGAINST INSURER 
—INTENT OF PARTIE 

Policies of insurance which are prepared by the insurance company, and 
which are reasonably open to different interpretations, will be con-- 
strued most favorably to the insured. Courts will have in mind the 


a Decision rendered, Nov. 6, 1917. 119 N. E. Rep. 132. Syllabus by the 
ourt. 
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relation of the parties to each other. They will give the language of 
the contract the meaning on which the minds of the parties may be 
said to have met, and which will effectuate their object in entering 
into it. 


(For other cases, see Insurance, Dec. Dig. § 146[1, 3). ) 


2. INSURANCE — CONDITION PRECEDENT OR WARRANTY— 
CONSTRUCTION OF POLICY—INTENTION OF PARTIES. 


Whether a provision in a contract constitutes a condition precedent or a 
warranty of a fact vital to the contract is a question of intent; and 
the intention will be ascertained by considering the language not only 
of the particular provision, but of the whole contract and its subject- 
matter. 


(For other cases, see Insurance, Dec. Dig. § 264[2].) 


3. INSURANCE — LIFE INSURANCE— HEALTH OF INSURED — 
DEFENSE—BURDEN OF PROOF. 


In an action on a policy of life insurance which contains the following 
provisions: “But this contract shall not be in force unless the first 
weekly premium has been paid, and the insured is alive and in sound 
health upon the date hereof, meaning thereby and referring solely to 
the state of health of the insured at the date of the delivery of this 
policy, and not to any changes which may have taken place in the 
health of the insured between said date and any previous date; and 
shall also be void if the insured before its date has been rejected for 
insurance by this or any other company, or has been attended by a 
physician for, or has had before said date, any tubercular disease or 
consumption, or chronic bronchitis, or cancer, or epilepsy, or disease 
of the brain, heart, liver or kidneys and the evidence or testimony of 
any physician to, or medical adviser of, the insured as to such dis- 
eases or complaints shall be admissible’—the breach of such provisions 
is men of defense. The burden of proving the breach is upon the 
defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


(Additional Syllabus by Editorial Staff.) 


4. INSURANCE—INSURED’S UNDERSTANDING OF TERMS OF 
POLICY—PRESUMPTION. 

The insured will be presumed to have read and understood the terms of 
his policy, in the absence of fraud or circumstances legally showing 
the contrary. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


5. INSURANCE—“CONDITION PRECEDENT” — PERFORMANCE. 

A “condition precedent” is one that is to be performed before the agree- 
ment becomes effective, and which calls for the happening of some 
event or the performance of some act after the terms of the contract 
have been agreed on, before the contract shall be binding on the 
parties. 

(For other cases, see Insurance, Dec. Dig. § 269.) 


(For other definitions, see Words and Phrases, rit and Second Series, 
Condition Precedent.) 


6. INSURANCE—“WARRANTY”—EFFECT. 


In a case of warranty the contract takes effect, but it may provide that if 
there is a breach of the warranty or a misrepresentation of fact the 
contract shall be void ab initio; the term “warranty” being equivalent 
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to a condition precedent in the sense of a descriptive statement vital 
to the contract. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Warranty.) 


Error to Court of Appeals, Ashland County. 

Suit by one Mumaw against the Western & Southern Life Insurance 
Company. From a judgment of the Court of Appeals affirming a judg- 
ment of the court of common pleas for defendant and overruling a mo- 
tion for new trial, plaintiff brings error. Reversed. 


Mykrantz & Patterson, of Ashland, for plaintiff in error. 
Semple & Sherick, of Ashland, for defendant in error. 


MODERN ORDER OF PRASTORIANS v. BLOOM. 
(No. 8329.)* 


(Supreme Court of Oklahoma. 


1. INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
STATUTE. 

An association cannot establish its status as a fraternal beneficiary associa- 
tion under article 19, § 3, Const., chapter 38, Rev. Laws 1910, and 
chapter 205, Laws 1915, by merely showing that it has a ritual, local 
lodges, and a representative form of government; but the character 
of the business transacted, and not the mere formal workings of the 
organization, will fix its true status. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


2. INSURANCE. — FRATERNAL BENEFICIARY ASSOCIATION — 
CHARACTER OF BUSINESS—CERTIFICATES OF POLICIES. 


In determining the character of business transacted by an association un- 
der article 19, § 3, of the Constitution, chapter 38, Rev. Laws 1910, and 
chapter 205, Laws 1915, it is not error to take into consideration cer- 
tificates or policies issued by the association other than the one 
sued on. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


3. INSURANCE—“FRATERNAL BENEFICIARY ASSOCIATION”— 
EXEMPTIONS—STATUTE. 


An association engaged in the business of writing 20-payment life, 10- 
payment life, 15-payment life, 20-year renewable term, old age benefit, 
20-year installment certificates, whole life 20-year installment, and 20- 
payment life, policies or certificates of insurance, although having a 
ritual, local lodges, and a representative form of government, is not 
a fraternal beneficiary association, within the purview of the Con- 


* Decision rendered, March 26, 1918. 171 Pac. Rep. 917. Syllabus by 
the Court. 
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stitution and statutes of this state, and is not entitled to exemption 
from the provisions of the insurance laws. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Fraternal Association.) 


(Additional Syllabus by Editorial Staff.) * 
4. oe ee — ORDERS — “MUTUAL” — “UNI- 
RM.” 


Under Const. art. 19, § 3, providing that the revenue and tax provisions of 
the Constitution shall not include, but that the state shall provide for 
insurance companies not organized for profit and insuring only their 
own members, including fraternal life, health, and accident insurance 
in fraternal orders in which the interests of the members of each 
respectively shall be uniform and mutual, the word “mutual” denotes 
a common interest, and “uniform” means conformity to one pattern; 
sameness. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Mutual; Uniform.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Choctaw County; C. E. Dudley, Judge. 

Action by Emma Bloom against the Modern Order of Pretorians to 
recover on three certain certificates of life insurance. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Gordon & McInnis, of McAlester, and Works & Copping, of Hugo, 
for plaintiff in error. 

J. M. Willis, of Ardmore, and G. Earl Shaffer, of Tulsa, for defend- 
ant in error. 


LAFFERTY v, SUPREME COUNCIL CATHOLIC MUT. 
BEN. ASS’N.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—MUTUAL BENEFIT—CONSTITUTION AND BY- 
LAWS—EVIDENCE. 

Act May 11, 1881 (P. L. 20), providing that, where an insurance policy 
refers to the constitution and by-laws of ‘the insurer as forming part 
of the insurance contract, such constitution and by-laws shall not be 
admissible in evidence, unless a copy thereof be attached to the policy, 
applies to insurance companies, and not to beneficial associations. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


2. INSURANCE—“BENEFICIAL ASSOCIATION”—NATURE AND 
CHARACTER OF SOCIETY. 

The Supreme Council Catholic Mutual Benefit Association, organized as 
a social institution, with a provision for insurance in the exercise of 


* Decision rendered, Jan. 7, 1918. 103 Atl. Rep. 280. 
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a benevolent and fraternal purpose, admitting an applicant to mem- 
bership only after investigation and report to the board of trustees of 
the branch and a favorable ballot of the members present at a regular 
meeting, and limiting the designation of beneficiaries to relatives or 
dependents, or to charitable institution of which insured is an inmate, 
and stipulating that no member may belong to two branches at the 
same time, is a “beneficial association,” and not an insurance com- 
pany. 

(For other cases( see Insurance, Dec. Dig. § 687.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Beneficial Association. ) 


3. INSURANCE—“FRATERNAL BENEFICIAL ASSOCIATION”’— 
CHARACTER OF INSURER—STATUTE. 

The controlling test as to whether an organization is a beneficial associa- 
tion or an insurance company is whether it comes within Act April 6, 
1893 (P. L. 7), defining a “fraternal beneficial association” as a cor- 
poration, society, or voluntary association organized and carried on 
for the sole benefit of its members, and their beneficiaries, and not for 
profit, and in which the payment of death benefits shall be for fami- 
lies, heirs, blood relatives, affanced husband or wife, or dependents. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Fraternal Beneficial Association.) 


4. INSURANCE—FRATERNAL BENEFICIAL ASSOCIATION—AC- 
TION ON CERTIFICATE—EVIDENCE. 


In an action upon a death benefit certificate, a circular letter, issued 
without authority by the association’s grand secretary, may be admis- 
sible as tending to modify or contradict the secretary's testimony, but 
not admissible as affecting the character of the association. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a death benefit certificate by Katherine Lafferty against 
the Suprefne Council Catholic Mutual Benefit Association. From a di- 
rected verdict for plaintiff for $2,340, and judgment thereon, defendant 
appeals. Judgment reversed, with a venire facias de novo. 


Argued before Brown, C. J., and Potter, Moschzisker, Frazer, and 
Walling, JJ. 


A. V. D. Watterson, of Pittsburgh, for appellant. 
George Y. Meyer, of Pittsburgh, for appellee. 


(0 al a 


WILLIAMS v. WORKING BENEVOLENT STATE GRAND 
LODGE OF SOUTH CAROLINA. (No. 9917.)* 


(Supreme Court of South Carolina.) 


5. INSURANCE—FRATERNAL INSURANCE—EVIDENCE. 


Tn’ an action against a fraternal order by one beneficiary of a member 
thereof, testimony of the order’s custom as to the payment of death 


* Decision rendered, March 8, 1918. 95 S. E. Rep. 517. 
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benefits was properly excluded as irrelevant; the by-law of the order 
fixing the beneficiary’s identity and limiting her right, and both par- 
ties being bound by it. 


(For other cases, see Insurance, Dec. Dig: § 818[1].) 


6. INSURANCE—FRATERNAL INSURANCE—CUSTOM AS TO 
PAYMENT--CONFLICT WITH BY-LAW. 


The custom of a fraternal order as to the payment of death benefits, con- 
trary to the contract between itself and a member, embodied in a by- 
law, would be no defense to a subsequent claim made against the 
order by another admitted beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from Common Pleas Circuit Court of Anderson County; H. 
F, Rice, Judge. 

Action by Rose Williams against the Working Benevolent State 
Grand Lodge of South Carolina, a corporation. From an order of non- 
suit, plaintiff appeals. Remandeéd for trial on the merifs, with right re- 
served to either party to amend. 


L. L. Rice, of Anderson, for appellant. 
J. J. McSwain, of Greenville, for respondent. 


WALKER v. PENICK’S EX’R.* 
(Supreme Court of Appeals of Virginia.) 


L eo INSURANCE—INTEREST OF BENEFI- 


A life i insurance policy issued on the 10-payment plan provided that the 
* insured might change the beneficiary with the approval of the com- 
pany’s officers; that after the policy had been in force for three years 
cash loans could be made thereon to a certain amount ; that from 
any sum payable under the policy the unpaid premiums and indeb- 
tedness of the insured were to be deducted. The insured paid the 
first seven premiums in advance, and then borrowed on the policy a 
sum sufficient to pay the three last premiums, after which he gave a 
promissory note covering such indebtedness ; the note as well as 
the policy providing that it should be a first lien on the policy. On 
the death of the insured, the executor paid the note, and the ben- 
eficiary under the policy brought suit against him for the face value 
of the note, on the theory that it had been paid out of her property. 
Held that, ‘her interest being a mere expectancy before the death 
of the insured, she had no right to the gross face of the policy, 
but only to the net amount after the indebtedness was paid; it being 
within the power of the insured to make himself the beneficiary to 
the extent of the indebtedness. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


*Decision rendered, March 21, 1918. 95 S. E. Rep. 428. 
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2. INSURANCE—RIGHT OF BENEFICIARY—TIME OF VESTING. 


Where an insurance policy gives the insured the arbitrary right to change 
the beneficiary at will, the beneficiary has no estate of any kind in 
the policy during the lifetime of the insured, but a mere expectancy; 
the eet of the beneficiary becoming vested only on the death of the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Error to Circuit Court, Halifax County. 
Action by Mary C. Penick Walker against Penick’s Executor. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 


Easley & Bouldin, of Houston, and McGuire, Riely, Byran & Eggle- 
ston, of Richmond, for plaintiff in error. 
John Martin, of Houston, for defendant in error. 





ROWELL v. WOMEN’S CATHOLIC ORDER OF 
FORESTERS.* 


(Supreme Court of Wisconsin.) 


INSURANCE—ACTION AGAINST MUTUAL BENEFIT ASSOCIA- 
TION—EVIDENCE. 


In action on mutual benefit association policy, evidence held not to 
support jury’s finding that insured upon her application made full 
and fair disclosure in answer to question when and for what she 
had sought advice of physician or surgeon within three years pre- 
ceding application. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 





Appeal from Circuit Court, Dodge County; M. L. Lueck, Judge. 

Action by Caroline Rowell against the Women’s Catholic Ordef of 
Foresters. From judgment for plaintiff, defendant appeals. Reversed 
and remanded, with instructions. 


Hennessey, Hennessey & O’Boyle, of Milwaukee (Vincent D. Hen- 
nessey, of Milwaukee, of counsel), for appellant. 
Chas. C. Miller and Jas. F. Malone, both of Beaver Dam, for 


respondent. 


*Decision rendered, April 3, 1918. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Seconp CirRcuIT. 


GLOBE & RUTGERS INS. CO. OF CITY OF NEW YORK 
v. 


PRAIRIE OIL & GAS CO. (No. 28.)* 


lL. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 

Substantial compliance with the requirement of a fire policy as to proofs 
of loss is sufficient, though failure to comply will defeat recovery. 

(For other cases, see Insurance, Dec. Dig § 542[1].) 


2. INSURANCE—FIRE POLICIES—PROOFS OF LOSS—SUFFI- 
CIENCY. 

Proofs of loss, setting forth the time and origin of the fire, that no other 
person or party had any interest in the property destroyed, or any in- 
cumbrance thereon, specifying the cash value of the items making 
up the loss, the amount of other insurance on the property, and, 
after stating that no act had been done by the insured in violation 
of the policy, stated that the insured would produce its books of 
account and make replies to interrogatories propounded by the in- 
surer relating to the loss, were sufficient. 


(For other cases, see Insurance, Dec. Dig § 542[2].) 


3. INSURANCE--FIRE INSURANCE—PROOFS OF LOSS— 
WAIVER. 


Where the insurer’s adjuster acknowledged receipt of the proofs of loss 
and returned them, stating as his reason that he had offered to 
replace the oil loss and his offer had been declined, and defects in 
the proofs of loss made under a fire policy were waived. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


4. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 


Where the insured gave elaborate proofs of loss of tanks and oil, the 
proofs cannot be deemed insufficient, and recovery denied, because 
the insured, in computing the transportation charges, which, it was 
admitted, had enhanced the value of the oil, did not compute the 
charges on the same basis as did the insurer. 


(For other cases, see Insurance, Dec. Dig. § 542[2].) 


5. INSURANCE—FIRE POLICIES—PROOFS OF LOSS—WAIVER. 


Specification of a particular defect in proofs of loss furnished by the 
insured is a waiver of others. 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 


6. INSURANCE—FIRE POLICIES—WAIVER OF FORFEITURES. 


An offer by the insurer, after receiving proofs of loss, to replace the 
property destroyed, waives all known forfeitures, including defects 
in the proofs of loss. 


(For other cases, see Insurance Dec. Dig. § 558[1].) 


*Decision rendered, December 4, 1917. 248 Fed. Rep. 452. 
Vol. LI—44. 
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7. INSURANCE—FIRE POLICIES—AGREEMENT TO REPLACE 
PROPERTY. 


Where a fire insurer exercises its option to replace the property destroyed, 
the contract of insurance from that time becomes converted into 
a new and independent undertaking on the part of the insurer to 
replace the property, restoring it to its former condition. 


(For other cases, see Insurance, Dec. Dig. § 595.) 


8 INSURANCE—FIRE POLICIES—REPLACING OF PROPERTY. 


Where a fire policy gave the insurer an option to replace the property 
lost or damaged with other property of like kind and quality within 
a reasonable time, and part of the property lost was petroleum oil, 
the insurer cannot defeat recovery under the policy on the ground 
its offer of replacement was rejected, where it did not offer to 
replace the oil with similar oil; petroleum oils varying greatly in 
their properties. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


9. INSURANCE—FIRE INSURANCE—REPLACING OF PRO- 
PERTY. 


Where oil tanks and their contents, which were insured against fire, 
were burned, and the oil lost, the insurer, though given an option in 
the policy to rebuild the property, or replace the same with property 
of like kind and quality, cannot elect to replace the oil without re- 
placing the tanks, on the theory it could tender the oil and insured 
was bound to provide a place to store it, for that would cast an 
unconscionable burden on insured, and the insurer has no right to 
replace part of property destroyed and pay for the remainder. 


(For other cases, see Insurance, Dec. Dig. § 595.) 







10. INSURANCE—FIRE ne OF DAMAGES— 
ACTUAL CASH VALUE 


Where a fire policy declared ‘that the insurer should not be liable 
beyond the actual cash value of the property at the time of the 
loss, and that the loss or damage should not exceed what it would 
cost insured to repair or replace the same with material of like 
kind and quality, the actual cash value of petroleum oils covered 
by the policy, and which were lost through fire, is the market value 
of such oils. 


(For other cases, see Insurance, Deg. Dig. § 162.) 












12. INSURANCE—QUESTION FOR JURY. 


Where petroleum oil, which had been piped for 400 or 500 miles from 
the field, and was practically pure, was destroyed while stored in a 
tank, and the insured showed that, on account of the sediment in the 
tank, it deducted a certain number of barrels, there is no question 
for the jury; there being no evidence to show that the deduction 
on account of the sediment or impurities. in the oil was not sufficient. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 











13. INSURANCE—QUESTION FOR COURT—TRANSPORTATION 
OF OIL—PIPE LINES—RATES. 


An oil company, which operated a pipe line and was required to charge 
the tariffs established by the Interstate Commerce Commission, 
stored oil, which it had piped for several hundred miles, at a point 
for which no tariff had been established. The oil was there destroyed 
by fire. In an action on the fire policy, the insurer contended, it 
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being admitted that the transportation of the oil enhanced its value. 

that the question of the cost of piping the oil was for the jury. The 

oil company contended, however, that the piping charges should be 

ascertained by apportioning the rate established for carriage to a 

more distant point. Held, that the charges were properly ascertained 

in that manner, and hence there was no question for the jury as to 
_ the actual cost. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Prairie Oil & Gas Company against the Globe & 
Rutgers Insurance Company of the City of New York. There was a 
judgment for plaintiff on a directed verdict, and defendant brings error. 
Affirmed. : 


The plaintiff is a corporation existing under the laws of the state of 
Kansas. The defendant is a corporation existing under the laws of the 
state of New York. The plaintiff sues on a policy of insurance issued to 
defendant on February 6, 1914, insuring against all direct loss or damage 
by fire, except as in the policy provided, to the amount of $6,477,000. 
The property insured consisted of iron tanks (used for storing petroleum) 
and their contents. While the policy was current, two fires occurred: (1) 
On September 2, 1914, destroying tanks numbered 8, 9, and 13, together 
with their contents, at Barney Farm, Drumwright, Okl.; and (2) on 
September 6, 1914, destroying tank numbered 1306, with its contents, at 
Shannondale, Mo. The two fires are made the subject of two separate 
causes of action in the same complaint. 


The defendant’s answer sets up a general denial as to each cause of 
action. As a separate and partial defense to the first cause of action it 
sets up the assured’s refusal to permit the defendant to replace the 
property destroyed; and as a separate defense to the first and second 
causes of action the answer alleges that the plaintiff had wholly failed 
to serve on defendant a statement, signed and sworn to by it, stating its 
knowledge and belief as to the time and origin of the fires, its interest, 
and that of all others in the property, the cash value of the various items 
making up the same. the incumbrances, if any, thereon, other insurance, 
if any thereon, and.a copy of the description and schedules in all policies, 
as well as any changes in the title, use, occupation, location, possession, 
or exposure of the property from the time the policy was issued. 

As to the first cause of action it is stipulated between the attorneys 
that the number of barrels of fluid destroyed in tanks 8, 9, and 13 at 
Barney Farm, Drumwright, Okl., by fire, on September 2, 1914, was as 
follows: Oklahoma crude fluid, 122,778.77 barrels, less fluid saved, 2,899.59 
barrels; net amount of petroleum destroyed, for which the plaintiff in 
error admits liability as to quantity only, was 116,282.80 barrels; that the 
- tanks themselves were each of 55,000 barrels capacity, and were worth at 
the time of the fire in the aggregate $38,250 ($12,750 each), and were 
totally destroyed by said fire, and that the amount of the liability of the 
plaintiff in error is the sum of $15,000 ($5,000 each). The occurrence of 
the fire of September 2, 1914, the ownership of the property on that day 
by the assured, and that the fire was not caused by any of the causes 
excepted in the policy were also admitted. 

As to the second cause of action it is also stipulated that the number 
of barrels of fluid destroyed in tank No. 1306 at Shannondale, Mo., by 
fire on September 6, 1914, was as follows: 


“Contents of tank No. 1306: 
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atin eM 55 oho ens eeles Sees GAR eee Reon 52,025.77 bbls. 
Se RS nck. asa oes uatda geccaes ws ood age sas eee owe 1,085.51 “ 
50,940.26 “ 
ie i ih 6 ied cciistklc in gs KE vo ev oa RE 7,882.00 “ 
Net amotiat of Bold destroyed. . ...5 20-0 6cs> secedceesindians 43,058.26 “ 


“In connection with the above figure, 43,058.26, representing total 
amount of fluid destroyed, in barrels, it will be on the trial of this action 
the contention by the defendant (insurance company) that there should 
be deducted therefrom 1,291.75 barrels which will be claimed by the 
defendant (insurance company) represents sand and water in the fluid 
destroyed, and which contention the defendant (insurance conipany) re- 
serves the right to endeavor to prove at the time of the trial of this ac- 
tion.” 

The stipulation admits that tank 1306 was the property of the as- 
sured, and was totally destroyed by fire on September 6, 1914; that the 
value of the said tank at the time of the fire was $12,750, and that the 
plaintiff in error is liable in the amount of $5,000; the occurrence of the 
fire of September 6, 1914; the ownership of the property on that day by 
the assured; and that the fire was not caused by any of the excepted 
causes in the policy. 

At the close of the trial counsel for defendant moved to dismiss, and 
the motion was denied. Counsel for plaintiff moved for a direction of a 
verdict for the plaintiff on each cause of action, and this was granted, 
and judgment entered for $8,451.19. 


Before Ward and Rogers, Circuit Judges, and Learned Hand, Dis- 
trict Judge. 


Leo Levy, of New York City (Alex, Davis, of Brooklyn, N. Y., of 
counsel), for plaintiff in error. 

Bruce Ellison and Andrew A. Fraser, both of New York City 
(William B Ellison, of New York City of counsel), for defendant in 
error. 


Rocrrs, Circuit Judge (after stating the facts as above). [1] 
This is an action upon a policy of insurance, and the defendant 
claims that the action cannot be maintained because the proofs 
of loss were insufficient. The object of the clause concerning 
proofs of loss inserted in a policy is to give the company proper 
information as to the facts rendering it liable. Failure reason- 
ably to comply with such a clause, if not waived by the company, 
defeats recovery. A substantial compliance is, however, all that 
is required. Glazer v. Home Ins. Co., 190 N. Y. 6, 82 N. E. 727; 
Davis v. Grands Rapids Ins. Co., 157 N. Y. 685, 51 N. E. 1090; 
De Raiche v. Liverpool, etc., Ins. Co., 83 Minn, 298, 86 N. 
W. 425. 

{2] The court below held the proofs of loss in the case at bar 
sufficient, and this court is of like opinion. The proofs set forth 
the time and origin of the fires; that no other person or party 
had any interest in the property destroyed or any incumbrance 
thereon; the cash value of the various items making up- the loss 
is set out in detail aggregating $125,396.86; the amount of other 
insurance and in what companies it was placed is specifically 
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stated; a copy of the descriptions and schedules in all the 
policies is annexed; and the fact is set forth that no act had 
been done or caused to be done by the assured in violation of the 
policy which would become void. The proofs also stated that 
the insured would produce its books of account and other proper 
vouchers and make replies to interrogatories propounded by 
authority of the company relating to the loss. This surely was 
all that the law required. The objections raised are technical, 
and were properly disregarded. The statement of loss showed 
that the total value of the oil in all the plaintiff’s tanks at the 
time of the fire did not exceed $38,080,000. At the same time 
the number of barrels of oil at the time in each tank that was 
destroyed is set forth and the value is stated, as well as the 
amount of the loss. 


[3] Moreover, in a letter dated February 24, 1915, the ad- 
juster acknowledged receipt of proof of loss and returned the 
same, stating as his reason for so doing that he had offered to 
replace the oil, and his offer had been declined. As it raised no 
objection to the proofs, it was therefore a waiver of any defects. 
Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390, 403, 13 L. 
Ed. 187. 


[4-6] As to the proof of loss in the second cause of action— 
the Shannondale loss—the objection made was in the omission to 
deduct the sand and water salvage and in the statement of the 
transportation charges at 34 cents, instead of 13 cents. These 
differences represented a dispute between the parties, and the 
insured, of course, not bound to make the proof of claim ac- 
cording to the insurer’s view upon that issue. As to all other 
defects, if any, they were waived by the specific mention of these 
as the only ones. Thompson v. Liverpool, etc., Co., Fed. Cas. 
No. 13966; McManus v. Western Assur. Co., 43 App. Div. 
550, 558, 48 N. Y. Supp. 820, 60 N. Y. Supp. 1143. But, even if 
there*were merit in the claim that the proofs of loss were in- 
sufficient, which there is not, defendant would not be entitled to 
raise it on its own showing. It is striving to maintain two 
propositions, one of which destroys the other. It insists that the 
plaintiff is not entitled to recover because its proofs of loss are 
insufficient, and it at the same time insists that plaintiff is not 
entitled to recover, because it (the defendant) offered to replace 
the property destroyed and its offer was rejected. It overlooks 
the fact that, if an offer to replace was made, it was made after 
the proofs of loss were received, and_ that the law is that such 
an offer waives all known forfeitures. Berche v. Globe Ins. Co., 
31 Mo. 546. 


[7,8] The defendant also relies upon the following provision 
contained in the policy: 

“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
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loss or damage shall be ascertained or estimated according to such 
actual cash value, with proper deduction for depreciation, how- 
ever caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality. Said ascertainment or estimate shall be 
made by the insured and this company, or, if they differ, then by 
appraisers, as hereinafter provided; and, the amount of loss or 
damage having been thus determined, the sum for which this 
company is liable pursuant to this policy shall be payable 60 
days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in accord- 
ance with the terms of this policy. It shall be optional, however, 
with this company to take all, or any part, of the articles at such 
ascertained or appraised value, and also to repair, rebuild, or 
replace the property lost or damaged with other like kind and 
quality within a reasonable time, on giving notice, within 30 days 
after the receipt of the proof herein required, of its intention so 
to do; but there can be no abandonment to this company of the 
property described.” 

The defendant insists that it exercised the option to replace, to 
which it was entitled, and that the plaintiff refused its offer. 
Where an insurance company has elected to replace, the law is 
that from that time the contract of insurance becomes converted 
into a new and independent undertaking on the part of the in- 
surers to replace the property restoring it to its former condition. 
Richards on Insurance (3d Ed.) § 244. 

It is urged that the court below was in error in not submitting 
to the jury the question whether or not there was an offer made 
by the defendant to replace. But no error was committed in this 
respect if the facts relied upon as constituting the offer did not 
in law amount to one which the plaintiff was bound to accept. 
The offer defendant claims it made was an offer to replace the 
oil involved in the first cause of action. No claim is made of 
any offer to replace the oil involved in the second cause of action. 
It may be conceded that, if an offer was made as to the oil in- 
volved in the first cause of action, and plaintiff without legal ex- 
cuse refused to allow the defendant to replace it, the first cause 
of action fails. We fail, however, to find any evidence in the 
record of an offer which could be regarded as sufficient in law. 

The defendant’s answer sets up that, within 30 days after its 
receipt of proof of loss, it notified the plaintiff that it ‘desired 
and was ready to replace the property “with other property of 
like kind and quality,” and that it offered so to do, both orally 
and in writing. There is, however, no evidence in the record 
that the offer to replace was an offer to replace with oil of “like 
kind and quality” to that which was destroyed. Petroleum oils 
vary greatly in their properties and the language of the policy 
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made it incumbent on the defendant to replace in kind and quality 
in case it replaced at all. 


[9] The policy insured, not simply the oil, but also the tanks 
in which the oil was contained, and the offer was to replace the 
oil, and it did not propose to replace the tanks. It is difficult to 
see how the oil could be replaced without at the same time re- 
placing the tanks to receive it. The insurer was informed, when 
its agent proposed that the oil be replaced, that there were no 
tanks which could receive it, and he replied that he would advise 
his clients that they had a right to tender the oil, and, if the 
plaintiff did not provide a place to put it, “they [the insurance 
company] could pour it on the ground.” ‘The law gave it no 
such right. If the company proposed to replace the oil, it was 
bound also to replace the tanks, having insured both. The option 
to replace is an option to replace the whole loss. It is not per- 
missible to replace in part and pay in part. May on Insurance 
(4th Ed.) p. 1005, § 430. If the policy had covered only the oil, 
it might have been necessary to hold that the insured took a 
chance of having at hand suitable tanks or some other containers 
in which to receive the oil, but not so when the policy covered the 
tanks as well as the oil. It would be only a burden to offer the 
oil when there were no tanks in which to receive it. It would 
be quite as unreasonable as to replace some, but not all, parts 
of a machine. The contract in all such cases is one to restore 
the position of the insured, and under the option the restoration 
must be by specific performance. Any specific performance must 
be complete, or it is not restoration. It surely cannot be the law, 
if a company insures a house and its contents, and both are 
totally destroyed, that, if the company has an option to replace, 
it could exercise it by replacing goods and chattels of like quan- 
tity and quality on the ground unprotected, while it paid in cash 
the value of the house. If there are adjudicated cases supporting 
any such proposition, they are unknown to us. The property 
destroyed is to be restored to its former condition, and it must be 
as serviceable and valuable as before the fire. Commercial Fire 
Ins. Co. v. Allen, 80 Ala. 571, 1 South. 202. 


[10,11] This brings us to inquire whether the value of the 
oil destroyed was sufficiently established to sustain the direction 
of the verdict. The policy provided that: 

“This company: shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs and the 
loss or damage shall be ascertained or estimated according to 
such actual cash value, with proper deduction for depreciation, 
however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality.” 

The actual cash value of the oil at the time of the fire was to 
be the measure of damages, but it could not exceed what it 
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would cost the insured to replace it. The cash value of an 
article is the amount of cash for which it will exchange in fact. 
Ankeny v. Blakley, 44 Or. 78, 74 Pac. 485; National Bank of 
Commerce v. City of New Bedford, 155 Mass. 313, 29 N. E. 532. 
And cash value is the market value for which an article will sell 
for in cash on the market. Missouri, K. & T. Ry. Co. of Texas 
v. Murray (Tex. Civ. App.) 150 S. W. 217, 218; Frick v. 
United Firemen’s Ins. Co., 218 Pa. 409, 67 Atl. 743. We think 
the evidence clearly shows that at the time of the Oklahoma fire 
the cash value of the oil in that state was 75 cents a barrel. At 
that time the state of Oklahoma had a state Corporation Com- 
mission which fixed the price of oil and no one had a legal right 
to sell oil in that state for less than the price so established. A 
member of the commission testified that the price of oil at the 
time of the fire was 75 cents a barrel. There were other witnesses 
who gave similar testimony. No witnesses were produced who 
testified that oil could have been purchased in Oklahoma for less 
than 75 cents a barrel at the time when this loss occurred. The 
oil destroyed came from the plaintiff’s own wells, and it had no 
right to sell for less than the established price, the market price, 
which was 75 cents a barrel. This seems sufficient to establish 
what the cash value of the oil was, and, as there was no evidence 
to contradict it, there was no question for the jury. 

As respects the oil destroyed at Shannondale, Mo., and which 
is involved in the second cause of action, the evidences is that it 
had the same value as the oil in the Oklahoma or Custing field. 
We do not find in the record contradictory evidence upon that 
point, 

[12] The plaintiff in its proof of loss in connection with the 
Shannondale fire stated the contents of the tank there destroyed 
as 52,285.77 barrels of oil, less 7,058.51 barrels deducted for 
sediment (sand and water), and less 7,882 barrels saved, making 
a total loss of 43,058.26 barrels of oil destroyed. The defendant, 
however, claims that it is entitled to a 3 per cent deduction for 
Sediment, and the deduction made by the plaintiff in its proof of 
loss was actually much less than that to which it was entitled on 
a 3 per cent basis. The reason why the allowance actually made 
for the sediment was not on the 3 per cent basis, as explained by 
the plaintiff’s witness, appears to have been that the sediment for 
which it is customary to deduct is for sediment accumulated in 
the various tanks through which the oil passed at a considerable 
distance before it reached Shannondale, and that when it reached 
the Shannondale tank it arrived 100 per cent pure having passed 
over a distance of from 400 to 500 miles by which time the sedi- 
ment had been pretty well precipitated, so that there remained 
only about a quarter of 1 per cent of sediment, or practically a 
negligible quantity. The testimony, however, shows that there 
was a certain amount of sediment in the Shannondale tank which 
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had been accumulating since the tank was built, and that the 
company had allowed for it in its proof of loss. The 3 per cent 
deduction was actually made at the wells, and in addition an 
actual deduction of 1,085.51 barrels was made for sediment in the 
tank. We think that this left no question for the jury, as there 
was no contradictory testimony going to show that the allowance 
had not been made for sediment or that the amount allowed was 
not sufficient. 


[13] This brings us, in conclusion, to the defendant’s claim, 
urged upon the argument, that there was a question for the jury 
respecting the gathering, pipage, and transportation charges. The 
defendant claims that the plaintiff is only entitled to what it cost 
it to pipe the oil and gather it, as it did its own gathering and 
piping, bringing its own oil in its own pipes from its wells in 
Bartlesville, Okla., to Shannondale, in Missouri. 

The plaintiff claims that it is entitled to recover these gathering 
and pipage charges, which charges enhanced the value of the oil. 
The prices charged for these services were on the basis of a 
tariff approved by the Interstate Commerce Commission, and 
were mandatory. The tariff as published regulated the charges 
from Bartlesville to Wood River, Ill. There was no published 
tariff to Shannondale, The amount charged to Bartlesville was 
therefore proportioned in accordance with the through rate to 
Wood River. It was conceded by defendant’s counsel at the 
trial that the plaintiff was entitled to recover the cost of carriage 
to the tanks. This he did in reply to a statement made by the 
trial judge that: 

“The cash value would be the cost of production plus the cost 
of carriage. I think he would be entitled to show the cost of 
carriage to their tanks.” 

To which defendant’s counsel answered : 

“If there was a tariff to Shannondale, yes; but he is not en- 
titled to fix the apportionment between the points.” 

To which the court replied : 

“That is the only way he has to fix it.” 

The testimony disclosed that the plaintiff had no way of de- 
termining what it actually cost it to pipe the oil, and it charged 
on the basis of the rate fixed by the Interstate Commerce Com- 
mission ; its officer testifying that it could not carry for less than 
that and that they could not charge more. It being admitted by 
counsel at the trial that, if there had been a published tariff to 
Shannondale fixing the carriage charge, the rate so fixed could 
be accepted, we think that the court was justified, under the 
circumstances, in permitting the evidence to go in that charge 
made was proportioned on the basis of the rate as fixed to Wood 
River. 


Judgment affirmed. 
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SUPREME COURT OF ALABAMA. 


WESTERN ASSUR. CO. 
v. 


HANN. (6 Div. 511.)* 


1. INSURANCE—“DIRECT” LOSS BY FIRE. 

The word “direct” in a provision in a fire policy that insurer should be 
liable only for “direct loss by fire’ means merely “immediate” or 
“proximate” as distinguished from “remote,” and means no more 
than the word “proximate” in the law of negligence. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

ae ee see Words and Phrases, First and Second Series, 

irect. 


2. — LOSS BY FIRE—QUESTION FOR 
URY. 

Where a wall stood four months after a fire and was blown over onto 
insured’s building by the wind, held, under the evidence, for the 
jury whether injury to insured was “direct” loss by fire. 


(For other cases, see Insurance Dec. Dig. § 668[10].) 


3. INSURANCE—FIRE—PLEADING. 

A demurrer to a plea in an action on a fire policy that damage was 
caused by the falling of a wall of another building was properly 
sustained, where the plea failed to aver that the wall did not fall 
as a result of a fire. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


6. INSURANCE-—FIRE INSURANCE—REMOVAL OF GOODS— 
QUESTION FOR JURY. 

In action on fire policy, where goods were sain by falling of wall 
of an adjoining building previously burned, whether insured was 
guilty of negligence in not moving the goods from danger in ac- 
cordance with the provisions of the policy, held, under the evidence, 
for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Sayre, J., dissenting. 


Appeal from Circuit Court, Jefferson County; John C. Pugh, Judge. 
Action by Charles Hann against the Western Assurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Suit by appellee against the appellant upon a policy of fire insurance 
to recover damages for the destruction of his stock of goods insured 
against loss by said policy contract. 

The first count, as amended, sought recovery for the value of the 
stock of goods consisting of shoes, etc., “which property was destroyed 
or was damaged by fire which occurred on, to wit, the 12th day of Decem- 
ber, 1914.” The second count was the same as the first with the exception 
that it concluded as follows: Which property was destroyed or was 
damaged by fire which occurred on, to wit, the 21st day of ‘April, 1915.” 


*Decision rendered, Dec. 20, 1917. Rehearing denied March 23, 1918. 
78 South. Rep. 232. 
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Numerous pleas were filed by defendant. 

Plea 1 was the general issue. 

Plea 2 set up the following provision in the policy: 

“If a building, or any part thereof, falls, except as the result of fire, 
all insurance by this policy on such building or its contents shall im- 
mediately cease” 


—and then alleged that the building in which the pers was insured 
was located did fall prior to the destruction thereof, and that the fall of 
> building was not the result of the fire. Issue was joined upon this 
plea. 

Plea 3 was in substance the same as plea 2, with the exception that 
it failed to allege that the falling of the building was not the result of 
the fire, and demurrer to this plea was sustained. 

The fourth plea set up that the policy insured the property “against 
all direct loss or damage by fire,” and that the property was not d 
or destroyed directly by fire, but by the falling of the wall adjoining 
thereto, and extending above the building which contained the property 
insured, which said wall fell upon the building, causing the loss; and that 
the falling of said adjacent wall was the direct and proximate cause of 
the destruction of the property. Demurrer to this plea was overruled. 

Plea 5 set up the same provision of the policy as copied in the second 
and third pleas, and further alleged that the falling of the building was 
caused by an adjacent wall falling thereon; but the plea did not allege 
that the wall did not fall as the result of fire. 

This also applies to plea 6, whis is substantially the same as plea 5, 
except that it is more elaborately stated. 


Pleas 7, 8, and 9 set up in varying language practically the same 
defense upon the following facts, briefly stated: Plaintiff in this cause 
had instituted in the District Court of the United States a suit claiming a 
recovery of Mrs. Lucy P. Hudgins, the owner of the building adjacent 
to that in which plaintiff’s property was located, for the loss and destruc- 
tion of the property described in the policy of insurance, and that in 
said suit plaintiff alleged that the property was destroyed by the falling 
of an adjacent five-story wall, and the falling of said wall was the 
proximate consequence of the negligence of the owner of said wall, to 
wit, Mrs. Lucy P. Hudgins; that said suit was prosecuted and a judg- 
ment recovered against the said Mrs. Hudgins in the sum of $15,163; that 
by reason of the institution of this suit counting for recovery upon the. 
negligence of Mrs. Hudgins, and the recovery of a judgment in his 
favor, the plaintiff is precluded by said judgment and recovery, and is 
estopped to claim that the damages to the property covered by the policy 
sued on was caused by fire. 


The tenth plea set up the provision in the policy which gave to the 
eee company the right to be subrogated in certain events as fol- 
ows: 

“If this company shall claim that. the fire ‘was caused by the act 
or negligence of any person, or corporation, private or municipal, this 
company shall on payment of the loss, be subrogated to the extent of 
such payment, to all rights of recovery by the insured, for the loss 
resulting therefrom, and such right shall be assigned to this company 
by the insured, on receiving said payment.” , 


The plea then alleged the suit against Mrs. Hudgins, and the judg- 
ment recovered, and that by reason thereof defendant had been deprived 
of the right of subrogation, and is therefore relieved of all liability 
under the policy. The plea did not allege that the judgment had been 
paid or satisfied in any manner, or that defendant had made any pay- 
ment in regard to the loss. 


Plea 11 set up, in substance, the same facts as were contained in pleas 
7, 8, and 9, and concluded by averring that by bringing such suit the 








650 Insurance Law Journal, Vol. 51. [ June, 1918. 


plaintiff had elected to proceed against Mrs. Hudgins as the person liable 
for such loss, and was bound by such election. 

Demurrer was sustained to pleas 7, 8, 9, 10, 11. 

Plea 12 set up the following provisions in the policy: 

“This company shall not be liable for loss caused, directly or in- 
directly, by the negligence of the insured, to use all reasonable means 
to save and preserve the property at and after a fire, or when the prop- 
erty is endangered by fire in neighboring premises.” 

The plea then averred that on December 12, 1914, a fire occurred 
in the building adjoining, and there remained standing a five-story 
brick wall which on April 21, 1915, fell upon the building in which the 
property insured was located, causing the damage thereto, and that the 
plaintiff breached the warranty above set out, in that plaintiff did neg- 
lect to use all reasonable means to save and preserve the property in- 
sured at and after the fire in said neighboring building on December 12, 
1914, and that by reason of such breach plaintiff is not entitled to re 
cover. 

The action of the court in sustaining demurrer to pleas 13 and 15 
is not insisted upon in argument of counsel for appellant. 

Plea 14 set up the same provision as contained in plea 12, alleging 
that plaintiff negligently failed to use any reasonable means to save and 
preserve the property, in this, that the plaintiff negligently failed to 
remove said property from said building, which was, as above set out, 
endangered by said unsupported five-story wall. Issue was taken upon 
pleas 12 and 14. The cause was tried upon the plea of the general issue 
and upon the joinder of issue upon the second, fourth, twelfth, and 
fourteenth special pleas. 

The case was submitted to the jury upon the testimony introduced 
by plaintiff, defendant offering no testimony. 

Some of the salient features of the evidence may be briefly outlined 
as follows: The policy of insurance: sued upon insured plaintiff for a 
period of one year “against all direct loss or damage by fire,” to an 
amount not exceeding $2,000, to the property described therein, con- 
sisting of his stock of goods and merchandise, and contained, among 
other provisions, the following: 

“This company shail not be liable for loss caused directly or in- 
directly by invasion * * * or by negligence of the insured to use all 
reasonable means to save and preserve the property gt and after the 
fire, or when the property is endangered by fire in neighboring premises.” 
“If a building, or any part thereof, fall, except as a result of fire, all 
insurance by this policy on such building, or its contents, shall im- 
mediately cease.” 


Plaintiff, at the time of the fire, was the owner of a retail shoe 
store in the city of Birmingham on Second avenue Between Nine- 
teenth and Twentieth streets, the storehouse occupied by him being a 
three-story structure and referred to as the Hann Building. Adjacent 
thereto, and immediately west thereof, was located a five-story brick 
story, owned by Mrs. Lucy P. Hudgins, formerly occupied by the Steele- 
Smith Dry Goods Company, and which is referred to as the Steele- 
Smith Building. On December 12, 1914, there was a fire in the Steele- 
Smith Building, which resulted in its destruction, and at which time 
the west wall of said building fell, and the east wall remained standing, 
the entire interior of the building being destroyed, the roof also. The 
east wall which remained standing was 140 feet long and 70 feet high, 
and rose above the building occupied by plaintiff something over two 
stories. The wall abutted the Hann Building, and there were no open- 
ings in said east wall. That in the Steele-Smith Building on the fourth 
and fifth floors there was 10 or 12 feet of the floor joist left from the 
front part of the building, and beyond that they were all gone. The 
Steele-Smith Building was 50 feet wide, and after the fire there were 
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left floor joists extending from the front of the building on the second 
and third floors to about half the length of the building, connected by 
columns. The joists rested on these columns, and the other ends were 
mortised into the east and west wall; that is, that portion of the west 
wall left standing. On the fourth floor these floor joists extended for a 
distance of about 30 feet from the front of the building, and on the 
fifth floor for about 15 feet. After the fire the front and rear walls of 
the Steele-Smith Building were left standing, and to this front and rear 
wall the east wall was tied in the natural erection and construction of 
said building. The east wall was left without any support or protection 
as a result of the fire on December 12, 1914, and without any shouldering 
other than its connection’ with the front and rear walls of the said 
building, and the floor joists on some of the floors above mentioned. The 
fire in the Steele-Smith Building destroyed the entire stock of dry goods 
therein contained, and was a very hot fire; that the fire burned all 
night, and that all the floorings were burned out; a great deal of water 
was poured into the building and onto the walls, and that the roof 
either burned through or fell in; that the elevators in the building were 
on the west side, and it was the west side which fell on December 12, 
1914, the hottest part of the fire being on the west side, on account of 
the draft created by the elevator shaft; that a large portion of the 
center part of the west wall fell at the time of the fire, and there 
was left in the west wall a V-shaped opening; that some of the plaster- 
ing on the east wall was left, but not much of it. On April 21, 
1915, the east wall of the Steele- Smith Building fell over upon the 
Hann Building occupied by plaintiff, resulting in the destruction of 
his stock of goods, falling through the roof to the ground floor. After 
the falling of this east wall there was a fire in the Hann Building which 
was. under control in about 15 minutes, the fire being confined to the 
rear of the building, doing some damage, and that three lines of hose 
were put into the building, one through the front and the other two 
through the rear. That water was played on the Hann Building for 
a period of about 20 minutes, but that the fire in that building was small. 

There was evidence tending to show that April 21, 1915, the day 
the east wall fell, was “a stormy gusty day”; that the wind was blowing 
pretty strong that day. The east wall in falling made about the same 
character of opening as was made by the west wall. December 12, 
1914, the day when the Steele-Smith Building was burned, was cold, the 
cold weather continuing for several days, and another cold spell in 
February, 1915. 

Plaintiff did not reside in Birmingham, and one McLeod as manager 
was in charge of the store, and had been for a number of years, and 
who was killed by the collapse of the building. The evidence tends to 
show that MclLeod’s attention was called to the east wall standing 
about the Hann Building for a period of four months, and that he did 
not move the stock of goods or prop up the east wall. McLeod had no 
connection with the ~Steele-Smith Building, the east wall of which 
remained standing until its fall April, 21, 1915,.but the evidence tends 
to show that he consulted the city inspector in regard to the safety of 
said wall, and that the inspector told him there was no danger. The 
chief of the fire department of Birmingham testified that after the fire 
of December 12, 1914, he examined the walls of the Steele-Smith Build- 
ing, and that in his opinion they were in a safe condition; that according 
to his eye the wall was plumb; that the east wall was safe from any 
ordinary wind or anything like that, and that, in his opinion, a wall 
exposed to the weather would grow weaker by long exposure. 

Upon the conclusion of the evidence defendant requested the general 
affirmative charge in its behalf, and separately requested such charge as 
to the first and second counts, which was refused. There were several 
special written charges requested by defendant, which were given, and 
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some refused. Upon submission of the cause to the jury, a verdict was 
rendered in favor of plaintiff, assessing the damages at $1,415.65, and 
judgment rendered accordingly. From this judgment defendant prose- 
cutes this appeal. 


Coleman & Coleman, of Birmingham, for appellant. 
Percy, Benners & .3urr, of Birmingham, for ‘appellee. 


GARDNER, J. The foregoing statement of the case will suffice 
as a general outline of the issues presented and the questions here 
for determination. As the result of the fite of December 12, 1914, 
the Steele-Smith Building, which was adjacent to the Hann 
Building, in which plaintiff’s goods were located, was destroyed, 
and a large portion of the west wall fell immediately as a result of 
that fire, but the east wall thereof, which was next to the Hann 
Building, remained standing until April 21, 1915, when it fell 
over onto the Hann Building, completely demolishing the same. 

It is insisted by counsel for appellant that the insurance com- 
pany was exempted from liability in this case by the following 
provisions of the policy: , 

“Tf a building, or any part thereof, falls, except as a result of 
fire, all insurance by this policy on such building, or its contents, 
shall immediately cease.”’ 

It is further insisted that the evidence was insufficient for sub- 
mission to the jury of the question as to whether or not the fire of 
December 12, 1914, was the proximate cause of plaintiff’s loss, 
and that the affirmative charge as requested was therefore due 
the defendant. This is the question of prime importance on this 
appeal and will be here first considered. 

[1] In the first place it is argued that importance should be 
attached to the use of the word “direct” as used in the policy 
insuring paintiff “against all direct loss or damage by fire.” It 
has been held, however, and we think correctly so, that the 
“direct,” used in this connection in such policies, means merely 
“immediate” or “proximate” as distinguished from “remote.” 
Ermentrout v. Girard F. & M. Ins. Co., 63 Minn. 305, 65 N. W. 
635, 30 L. R. A. 346, 56 Am. St. Rep. 481, and that no particular 
force is to be attached therefore to the word “direct” as used in 
the policy. N. Y. Cent. Express Co. v. Traders’ & M. Ins. Co., 
132 Mass., 377, 42 Am, Rep. 440. 

It is to be observed also that there is no distinction to be made 
by the cause of the loss under the language of the policy, where 
what is insured against is described as “all direct loss or damage 
by fire,” and the caution as it exists in the law of negligence. 
Speaking to this question, the Supreme Court of Massachusetts, 
In Lynn Gas, etc., Co. v. Meriden F. I. Co., 158 Mass. 570, 33 
N. E. 690, 20 L R. A. 297, 35 Am. St. Rep. 540, said: 

“On principle, and by the weight of authority in many well- 
considered cases we think it clear that, apart from the single ex- 
ception above stated, the question, What is a cause which creates 
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a liability? is to-be determined in the same way in actions on 
policies of fire insurance as in other actions.” 

The exception referred to is without any bearing upon this 
case and need not be here considered. The opinion in that case 
also points out that the direct and proximate cause does not mean 
that the cause or agency which is nearest in time or place to the 
result is necessarily to be chosen, concluding this thought in the 
following language : 

“The active efficient cause that sets in motion a train of events 
which brings about a result without the intervention of any force 
started, and working actively from a new and independent source, 
is the direct and proximate cause referred to in the cases.’ 

The opinion in that case (Lynn Gas., Co. v. Meriden F. I. 
Co., supra) concludes as follows: 

“In the present case, the electricity was one of the forces of 
nature, a passive agent working under natural laws, whose ex- 
istence was known when the insurance policies were issued. Upon 
the theory adopted by the jury the fire worked through agencies 
in the building, the atmosphere, the metallic machinery, electricity, 
and other things ; and, working precisely as the defendants would 
have expected it to work if they had thoroughly understood 
the situation and the laws applicable to the existing conditions, 
it put a great strain on the maachinery and did great damage. 
No new cause acting from an independent source intervened. The 
fire was the direct and proximate cause of the damage according 
to the meaning of the words ‘direct and proximate cause,’ as in- 
terpreted by the best authorities.” 

In Home Telephone Co. v. Fields, 150 Ala. 306, 43 South. 
711, this court had for consideration, interestingly presented, 
the ‘application, of the principle of the proximate cause of an in- 
jury. The opinion made use of the following quotation from 
Thompson v. L. & N. R. R. Co., 91 Ala. 501, 8 South. 408, 11 
L. R. A. 146, which is of more or less interest in this connection: 

“If the original wrong becomes injurious only in consequence 
of some distinct wrongful act or omission by another, the injury 
shall be imputed to the last wrong. But, if the original act was 
wrongful, and would naturally, according to the ordinary course 
of events, prove injurious to some other person, and does 
actually result in injury, through the intervention of causes which 
are not wrongful, the injury shall be referred to the wrongful 
cause. If damage has resulted directly from concurrent, wrong- 
ful acts of two persons, each of these may be counted on as the 
proximate cause and ithe parties held responsible jointly or sev- 
erally for the injury.” 


An interesting discussion of proximate cause is found in Union 
Pac. Ry. Co. v. Callagahan, 56 Fed. 988, 6 C. C. A. 205, and 
what is there said in this connection we think is supported by 
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both reason and authority, and we take from that opinion the 
following pertinent extracts: 


“In considering these questions it must also bé borne in mind 
that the proximate cause is not always nor generally the act or 
omission nearest in time or place to the effect it produces. In 
the sequence of events there are often many remote or incidental 
causes nearer in point of time and place to the effect than the 
moving cause, and yet subordinate to and often themselves in- 
fluenced, if not produced, by it. Thus a defect in the construc- 
tion of a boiler of an engine may long exist without harm, and 
yet finally be the proximate cause of an explosion, to which the 
negligence of an engineer, the climate, and many other inciden- 
tal cayses nearer by years to the effect may contribute. Cases 
illustrating this proposition are Railroad Co. v. Kellogg, 94 U. S. 
469 -[24 L. Ed. 256]; Ins. Co. v. Boom, 95 U. S. 117, 130; 
Lynch v. Nurdin, 1 Q. B. 29; Illidge v. Goodwin, 5 Car. & P. 
190-192 ; Clark v. Chambers, 3 Q. B. Div. 327; Pastene v. Adams, 
49 Cal. 87. Again, an effect is usually the result of many causes, 
some proximate, others remote. The rule by which the former 
are to be separated from the latter is admitted by all to be sg -8 
of application, and the best that can be done is to careretly ap 
it to the circumstances of each case as it arises. * * ite 
independent intervening cause that will prevent a recovery on 
account of the act or omission of a wrongdoer must be a cause 
which interrupts the natural sequence of events, turns aside 
their course, prevents the natural and probable result of the 
original act or omission, and produces a different result that 
could not have been reasonably anticipated.” 

In discussing this question of proximate cause, the court in 
Railroad Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, used the 
following language: 

“The true rule is that what is the proximate cause of an in- 
jury is ordinarily a question for the jury. It is not a question 
of science or of legal knowledge. * * * In the nature of 
things, there is in every transaction a succession of events, more 
or less dependent upon those preceding, and it is the province of 
a jury to look at this succession of events or facts, and ascertain 
whether they are naturally and probably connected with each 
other by a continuous sequence or are dissevered by new and 
independent agencies, and. this must be determined in view of 
the circumstances existing at the time.” 


[2] As the result of the fire of December 12, 1914, a large 
portion of the west wall immediately fell, leaving the said west 
wall with a V-shaped opening. The east wall, which was 140 
feet in length and 70 feet in height, remained standing practically 
without support, except it was tied at each end by the corners 
of the building to the front and rear walls, and remained standing 
until it fell on April 21, 1915. The east wall fell substantially 
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to the same extent as did the west wall, leaving a similar V- 
shaped opening. Considerable water was, of course, thrown up- 
on both walls; and a larger portion of the plastering of the east 
wall was torm away. The fire was hotter on the west wall on 
account of the draft produced by the elevator shaft. On the 
day the east wall fell there was a strong wind, one witness 
stating it was a “stormy day, gusty,” but there was no evidence 
tending to show that the wheather was of such unusual character 
as not to be reasonably anticipated, and from the testimony, we 
think the jury could infer that the condition of the weather 
was such as is of more or less frequent occurrence during the 
period of a year. It’ was therefore to be clearly anticipated that 
winds of this character would blow about the weakened wall 
left standing after the fire, and, although the jury may have 
found that the winds were contributing causes, they could also 
have concluded that they were not independent intervening 
causes, but only a natural and inevitable sequence, and that the 
fire was in fact the predominating, paramount cause. The jury 
could have inferred that the fall of the west wall was the im- 
mediate consequence or result of the fire, and the fall of the 
east wall but the delayed consequence thereof. This principle 
was given application by the Supreme Court of Minnesota in 
Russell v. German F. I. Co., 100 Minn. 528, 111 N. W. 400, 
10 L. R. A. (N. S.) 326. The facts of that case bear striking 
similarity to those here presented; the greatest difference being 
in the length of time the wall remained standing. In the Russell 
Case the wall stood one week, while in the instant case the wall 
did not fall until the expiration of something more than four 
months. We will not review the facts, but, as the case is so 
nearly in point, we take from the opinion the following extracts: 

‘Whatever may have been the original meaning of the maxim, 
‘Causa proxima et non remota spectator,’ it Has been clearly 
settled by a long line of decisions that what is meant by prox- 
imate cause is not that which is last in time or place, not merely 
that which was in activity at the consummation of the injury, 
but that which is the *procuring, efficient, and predominant 
cause. * * * ‘The proximate cause of an injury, within the 
meaning of the law of negligence, is such cause as operates to 
produce particular consequences without the intervention of any 
independent or unforeseen cause or event, without which the. 
injury could not have occurred, such consequences as might 
reasonably have been anticipated as likely to occur from the 
alleged negligent act.’ Proximate cause has also been defined 
as being that from which the effect might reasonably be expected 
to follow, without the concurrence of any unforeseen circum- 
stances. * * * In discussing the liability to misapply the 
maxim, Mr. Phillips (Phillips, Ins. § 1132) observes: ‘In case 
of the concurrence of different causes, to one of which it is 
necessary to attribute the loss, it is to be attributed to the efficient 

Vol. LI—45. 
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predominating peril, whether it is or is not in activity at the 
consummation of the disaster.’ Again: ‘In every insurance, 
the risk on each peril is liable to be affected by every other peril; 
and the party, whether insurer or assured, at whose risk a peril 
is, must bear the loss by such peril, though it may have been 
indirectly and incidentally enhanced by another, for which he is 
not answerable, where there is no express or implied stipulation, 
obligation, or condition against the subject being exposed to such 
other peril. * * * The inquiry must always be whether 
there was any intermediate cause disconnected from the primary 
fault, and self-supporting, which produced the injury. * * * 
Applying these principles, it is evident that the contract must be 
considered from the standpoint of the parties at the time of its 
execution, in the light of the surrounding circumstances. The 
risk as defined by the policy covered whatever causes produced 
the result. The inquiry resolves itself to determining whether 
or not the wind was an incident in the chain of events, or the 
primary cause. If, at the time the contract was entered into, 
windstorms of the character which arose on the night of Decem- 
ber 13th, were liable to occur at any time, then the parties con- 
tracted with reference to such a possibility. If they could reason- 
ably have foreseen that a fire might leave the wall, 69 feet high 
and 157 feet long, exposed to winds likely to occur, and that 
such a wind might blow it down, then such contingency was an 
element in the risk. The mere fact that the wall stood for the 
period of several days is not important, provided the wall was 
not subjected to such a test as occurred on the seventh day. The 
same inquiry now calling for solution would present itself had 
the wind come up one, two, or three days after the 13th. The 
question is not, alone, how much was the standing wall weakened 
by the fire? but, rather, did the fire leave the wall in such an 
exposed condition that the wind produced an effect which would 
not have been produced except for the fire? * * * In all 
probability the wall would have stood until the building was 
reconstructed, had it not been for the wind which came at a 
critical time. Although the later agency in the work of destruc- 
-tion, was it the real cause of the damage? ‘The wind was not 
the cause, if it was an intervening agency which could reasonably 
have been foreseen. -It could not reasonably have been foreseen 
if it was an improbable event, not likely to occur. Winds, such 
as arose December 20th, were liable to occur at any season of the 
year. It certainly does not conclusively appear from the evidence 
that such an event should not have been contemplated by the 
parties when they entered into the contract. It was at least a 
question of fact.” 

We are persuaded that the logic of the Russell Case, from 
which the above quotations are taken, is sound, and we are con- 
vinced that the difference in the lapse of time between the fall 
of the wall in the instant case and in the Russell Case is not 
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sufficient to take the case from without the influence of the 
principle there announced, and that the court properly submitted 
to the jury for determination the question as to whether or not 
the fire of December 12, 1914, was the proximate cause of the 
loss. The jury was authorized to so find from the evidence that 
the fire of December 12th, was in fact the proximate cause of the 
loss, and that the wind was but an intervening agency which 
could reasonably have been foreseen or anticipated, but 
an incident in the chain of events. Nor are we convinced 
to a contrary conclusion from an examination of the au- 
thorities cited by counsel for appellant, among them. Cuesta 
v. Royal Ins. Co., 98 Ga. 720, 27 S. E. 172; Alter v. Home Ins. 
Co., 50 La. Ann. 1316, 24 South. 180; Travelers’ Ins. Co. v. 
Murray, 16 Colo. 296, 26 Pac. 774, 25 Am. St. Rep. 267. 

The question at issue in the case of Ogburn-Griffin Gro. Co. 
v. Orient Ins. Co., 188 Aala. 218, 66 South. 434, was whether 
or not the building there involved fell as a result of fire or on 
account of its own inherent weakness, and is without material 
aid to the case-here presented. We therefore conclude the af- 
firmative charge was properly refused to defendant. 

[3, 4] Pleas 3, 5, and 6, to which demurrers were sustained, 
failed to aver that the wall did not fall as a result of the fire, 
and there was no error in the action of the court thereon. More- 
over, the contention of defendant, with reference to the provision 
of the policy exempting the company from liability under certain 
circumstances when the loss is the result of the falling wall, was 
fully submitted under the second and fourth pleas, and numerous 
special instructions were given to the jury as to this particular 
defense, and these pleas merely set up in varying language the 
same defense. 

The questions raised by pleas 7, 8,9, 10, and 11, which are suffi- 
ciently disclosed by a reference to the statement of the case, and 
need not be here repeated, were considered by this court in the 
recent case of Attna Ins. Co. v. Hann, 196 Ala. 234, 72 South. 49, 
a branch, it seems, of this litigation, and were there decided 
adversely to appellant’s contentions. We have given due con- 
sideration to the argument of counsel on this appeal touching 
these questions, but we are no persuaded thereby of the incor- 
rectness of what was stated in Attna Ins. Co. v. Hann, supra. 
Without going into a discussion of these questions, we deem a 
reference to the above authority sufficient answer to these con- 
tentions. 

[5] It is further insisted there was reversible error in the 
refusal of the affirmative charge requested by the defendant as 
to the second count of the complaint, upon the theory that, al- 
though there was some fire in the Hann Building. on’ April 21, 
1915, yet this fire did not originate until after the fall of the 
building, and that therefore there could be no recovery therefor. 
Counts 1 and 2 were indentical with the exception of the date 
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of the fire, which was laid under a videlicet. Whether or not 
there was technical error in the refusal of the affirmative charge 
upon this ground (Pollack v. Gunter, 162 Ala. 317, 50 South. 
155; Carlisle v. Davis, 9 Ala. 858; Henry v. McNamara, 114 
Ala. 107, 22 South. 428; U. S. Health, etc., Co. v. Veitch, 161 
Ala. 630, 50 South. 95; U.S. Health, etc., Co. v. Savage, 185 
Ala. 232, 64 South. 340; Pence v. Mut. Bene. Life, etc., Co., 
180 Ala. 583, 61 South. 817) need not be determined, as the 
court in its general charge to the jury fully and explicity stated 
to them that the fire which occurred in April could only be 
looked to in the ascertainment or estimation of the damage done, 
and not for the purpose of determining liability, and that the 
fire occurring subsequent to the fall of the wall was immaterial 
in so far as the issues here are concerned, as to liability, and in 
addition to this several charges were given at the defendant’s 
request, to the effect that plaintiff could not recover unless the 
loss was occasioned by the fire of December 12, 1914. In no 
event, therefore, in our opinion, could defendant have suffered 
any possible injury as to the second count of the complaint. 

[6] It is further argued that defendant was entitled to the 
affirmative charge because of proof without contradiction of pleas 
12 and 14, setting up that plaintiff neglected to use all reasonable 
able means to save and preserve the property insured, when the 
property*was endangered by fire which occurred in the neighbor- 
ing premises, as was his duty under the provisions of the policy 
set out in the statement of the case. The evidence shows that 
one McLeod, manager of defendant’s store, consulted the build- 
ing inspector of the city of Birmingham in reference to the 
safety of the east wall of the Steele-Smith Building, and was 
informed by the inspector that it was all right. The chief of the 
fire department also examined the wall, and gave as his opinion 
that it was safe. Plaintiff was occupying an adjacent building, 
and had no control over or connection with the Steele-Smith 
Building. We are of the opinion that the court properly left to the 
jury the consideration of the question as to whether or not the 
plaintiff had been guilty of such neglect in reference to the safety 
of his goods as to constitute a breach of the provisions of the 
policy above referred to, and that the defendant was not entitled 
to the affirmative charge on account of said pleas. Fletcher v. 
German-Am. Ins. Co., 79 Minn. 337, 82 N. W. 647. 

We have here considered the questions on this appeal which 
we deem of sufficient importance to call for separate treatment. 
The few remaining questions—not here discussed—have been 
carefully reviewed, and we find nothing in them calling for a 
reversal of the cause. It results therefore that the judgment 
of the court below will be affirmed. 

Affirmed. 

Anderson, C. J., and McClellan, Mayfield, and Somerville, JJ., 
concur. Sayer, J., dissents. Thomas, J., not sitting. 
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SUPREME JUDICIAL COURT OF MAINE © 


ARCHIBALD 
v. 


GRANITE STATE FIRE INS. CO* 


1, INSURANCE—PROOF OF LOSS—OVERVALUATION. 


In an action on a fire insurance policy, mistaken and honest overvalua- 
tion in the proof of loss does not defeat recovery, but intentional 
and fraudulent overvaluation is fatal. 


(For other cases, see Insurance, Dec. Dig. § 553.) 


3. INSURANCE--ACTION ON FIRE POLICY—EVIDENCE. 

In an action on a fire insurance policy, wherein defendant claimed that 
plaintiff had fraudulently overvalued the property destroyed in her 
proofs of loss, evidence held to sustain a verdict for defendant. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


4. INSURANCE—ACTION FIRE POLICY—EVIDENCE. 

In an action on a fire insurance policy, the manner in which assured 
makes up his proof of loss is admissible on the question of good 
faith as to valuation. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


§. INSURANCE—ACTION ON FIRE POLICY—EVIDENCE. 

In an action on a fire insurance policy, a question as to whether the 
insured did anything to defraud the company when placing the in- 
surance was properly excluded; there being no claim of fraud in 
the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


On Motion and Exceptions from Supreme Judicial Court, Andros- 
coggin County at Law. } 

Action by Lucetta N. Archibald against the Granite State Fire In- 
surance Company. Verdict for defendant, and plaintiff brings the case 
by motion and exceptions. Overruled. 


Argued before Cornish, C. J., and Spear, Bird, and Philbrook, JJ. 


McGillicuddy & Morey, of Lewiston, for plaintiff. 
W. R. Pattangall and H. E. Locke, both of Augusta, for defendant. 


CornisH, C. J. This is an action of assumpsit on a policy 
of fire insurance in the defendant company, and after a verdict 
for the defendant, the case is brought to the law court on plain- 
tiff’s motion and exceptions. 


Motion. 


[1, 2] The issue of fact before the jury was the fraud of the 
plaintiff in making up her proof of loss, by fraudulent over- 
valuation of lost articles. Mistaken and honest overvaluation 


*Decision rendered, March 22, 1918. 103 Atl. Rep. 162, 
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is not, but intentional and fraudulent overvaluation is, fatal to 
recovery. Dolloff v. Insurance Co., 82 Me. 266, 19 Atl. 396; 
Rovinsky v. Insurance Co., 100 Me 112, 60 Atl. 1025; Pottle v. 
Insurance Co., 108 Me. 401, 81 Atl. 481; Cole v. Insurance Co., 
113 Me. 512, 95 Atl. 217. This issue of fact was sharply con- 
tested before the jury, and after a long trial it was decided 
in favor of the defendant. No exeptions were taken to the 
charge of the presiding justice, and therefore we have the right 
to assume that the legal distinctions were properly and clearly 
drawn and the jury were made to understand the precise ques- 
tion which they were called upon to decide. The burden now 
rests upon the plaintiff to persuade this court that the verdict 
was so manifestly wrong as to indicate some bias or prejudice 
on the part of the jury, or their failure to appreciate the force 
of the evidence and apply to it the pertinent rules of law. 

This burden has not been sustained, although had the question 
been primarily submitted to us as a question of fact we might 
perhaps have reached a different conclusion. The cold type 
cannot visualize the controversy to the court as could the living 
witnesses to the jury. ‘The jury therefore had an advantage of 
which we are deprived. So far as bias and prejudice are con- 
cerned, we should expect them to operate, if at all, against an in- 
surance company and in favor of a private individual, especially 
if that individual be a woman. Sympathy here would naturally 
have been on the side of the plaintiff rather than of the defendant. 

[3] The evidence is voluminous. Its careful study does not 
force us to a reversal of the verdict. It appears that the plaintiff 
and her husband lived on a farm in the town of Poland; the 
title being in the wife. Their farmhouse, a substantial building, 
had been burned a few years before. They then converted a 
garage, 16 by 26 feet in size, into a dwelling. This was one 
story or one story and a half in height, had three rooms on 
the ground floor, a combination living room, dining room, and 
kitchen, and a bedroom and bathroom. The walls were un- 
plastered, but were sheathed. There was no cellar. The attic 
was unfinished. This was the dwelling which was insured for 
$1,000, which was valued in the proof of loss at $1,000. 

The other buildings consisted of a garage, 12 by 20 feet, re- 
cently built, insured for $300 and valued in the proof of loss at 
$500; a barn 36 feet.square, 30 or 40 years old, recently shingled 
and painted, insured for $1,000 and valued at $1,000, and three 
or four small outbuildings of little value. The amount of in- 
surance was largely increased when this policy in controversy 
was taken out on November 15, 1915, the total on buildings and 
personal property being $4,950, and the total value claimed in 
the proof of loss being $7,833.53. This proof of loss was made 
up as follows; $3,000 sworn value of the buildings; $1,498.83 
of household goods and furniture, wearing apparel, etc., con- 
tained in the dwelling; $224.70 contents of garage; $560 farm 
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produce ; $750 for pair of work horses and a colt Nigger ; $1,000 
on stallion Dexter R.; and $800 on colt Lady M. Phe i itemized 
proof covers 13 printed pages of the record, and while the 
existence and the claimed value of the various articles are tes- 
tified to by the plaintiff and her husband, we can see how the 
jury may have viewed such a formidable list with suspicion and 
have discovered signs of gross and willful overvaluation from the 
situation as a whole. The figures look extravagantly large, as 
for instance $1,498.83 household goods, furniture, wearing ap- 
parel, etc., and $224.70 contents of the garage. . It was, of course, 
difficult, if not impossible, for the insurance company to ascertain 
the facts as to the separate items of personal property, but their 
very bulk was significant and somewhat disproportionate to the 
size and capacity of the buildings supposed to contain them. 

The nature and value of certain items, however, could be more 
readily ascertained, and upon these the evidence was sharply di- 
rected. 

Take the value of the buildings, claimed to be worth $3,000 
Beside her husband the plaintiff had only two witnesses on this 
point; one the broker who placed the insurance, and the other a 
carpenter. The broker may have been anxious to justify the 
amount of insurance and hence the amount of his commission, 
and he valued the buildings at $2,600, while the carpenter con- 
sidered the house and garage to be worth $1,400 to $1,700, ap- 
parently on the basis of a replacement value. On the other hand, 
the defendant introduced four witnesses, including neighbors and 
a member of the board of assessors, who varied in their estimates 
as follows: T'wo placed the value at $550, one at $600 to $750, 
and one at $1,100. The evidence clearly preponderated in favor 
of the defendant on the value of the buildings. 

Another point in controversy was the value of a pair of work 
horses, one about 10 years old and the other about 12; one being 
lame. These had been bought by the plaintiff four or five years 
before for the sum of $200. They were valued in the proof of 
loss at $500. Only one witness for the plaintiff, beside Mr. 
Archibald, testified as to their value, and he placed it at $400 to 
$500. On the other hand, four witnesses for the defendant who 
had known the horses well, and one of whom had sold them to 
the plaintiff, testified that they were worth from $150 to $200. 
This discrepancy was large. 

Another item of attack by the defendant was the claimed value 
of the stallion Dexter R. This horse had been purchased by 
Archibald when he was four years old, sound, and without a 
record, for $400. At the time of the fire he was eight or nine 
years old, with a mark of 2.19%4, which was a handicap, and 
with a spavin on one leg according to credible testimony. He 
had been used somewhat for breeding purposes. The value in 
the proof of loss was set at $1,000. Two witnesses for the 
plaintiff, beside her husband, estimated the value to be $800 or 
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$1,000. Seven witnesses for the defendant fixed it at from $150 
to $275. Here again the difference was significantly wide. 

It is unnecessary to go into further detail. Viewing the whole 
case impartially, we are unable to say that the verdict of the 
jury is so palpably wrong that it should be set aside. Upon the 
question of overvaluation we think the evidence was strongly 
in favor of the defendant, and whether it was or was not an 
intentional and fraudulent or merely a mistaken and honest 
overvaluation was for the jury to determine. They have de- 
termined that question by their verdict, and we do not feel war- 
ranted in reversing their finding. 

[4] The fact that many of the values were stated by the 
plaintitf after consultation with and reliance upon her husband 
does not necessarily change the situation, and does not relieve 
the plaintiff from all responsibility attaching to the figures which 
she gave. It was her proof of loss, and if she consulted her 
husband in preparing it and accepted his figures, and stated them 
to be true, she was not thereby necessarily freed from all legal 
responsibility. The manner in which she made up her proof of 
loss was properly before the jury as bearing upon the question 
of her good faith and upon the intentional and fraudulent over- 
valuation of her loss. Its weight was for the jury to estimate, 
considering all the circumstances of the case. She could not 
bindly adopt his figures as her own and shirk all responsibility 
as to their correctness. 

In Mullin v. Insurance Co., 58 Vt. 113, 4 Atl. 817, the policy 
stood in the name of the husband, and the wife made out proofs 
of loss covering the household goods, as she was much better 
informed concerning these than was he. He adopted it without 
investigation. On this point the court say: 

“The * * evidence tended to show that the wife included 
many articles not lost; some greatly overvalued, which had been 
purchased by the plaintiff himself, and some that he never owned 
at all. The plaintiff took his wife’s inventory without scrutiny, 
swore to it, not knowing whether it was correct or otherwise; 
and it turned out to be grossly incorrect and false. * * * 
The company was entitled to a truthful inventory of the property 
lost. The plaintiff’s duty under the policy was to supply it; his 
representations must be true in fact. He cannot even be honest 
by turning the matter over to his wife, and omit to inspect her 
inventory to see if it be correct. If he had looked it over, and 
wished to be honest, he would have discovered many false state- 
ments which were calculated, and probably were intended, to 
work a fraud upon the defendant. He could have arrested this 
intended fraud, if he had done his duty. On the contrary, he 
recklessly indorsed it without examination, and by so doing 
made it his own fraud within the meaning of the policy.” 

The facts in the case at bar do not go to the extent of thase 
in the case just cited, but the principle that the insured must be 
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held responsible for the truthfulness and accuracy of her proof 
of loss runs through both. The fundamental question of fraud 
or no fraud remained for the jury. The motion must be overruled. 


Exceptions. 


[5] (1) The first exception relates to the exclusion of a 
question put to Mr. Archibald by the plaintiff’s counsel inquir- 
ing if anything was said: by the broker at the time the insurance 
was effected as to additional insurance. 

This rulling was correct. No such “statement by the broker 
was binding upon the company. It could at best only reveal the 
broker’s idea of the value of the insured property at the time, 
and its repetition by Archibald was merely hearsay. Moreover, 
the broker was a witness for the plaintiff, so that the latter ob- 
tained the full benefit of his opinion at the trial and before the 
jury. He was not harmed by the exclusion. 

[6] (2) The second exception arises from the exclusion of 
a question asked of a broker as to whether he did anything or 
attempted to do anything to defraud the company when he put 
on this insurance. 

This ruling was without error. There was no claim of fraud 
in the issuing of the policy, but of false and fraudulent over- 
valuation after the fire had occurred. The evidence was im- 
material and irrelevant. 

[7] (3) The third exception covers the admission of a question 
put to one of the defendant’s witnesses as to whether several other 
colts of the same dam as Dexter R. were afflicted with a spavin. 

The affirmative answer could have little effect upon the issue 
in this case, except as perhaps showing a tendency to transmit 
the defect. It could not have substantially prejudiced the plain- 
tiff. The more vital point was whether Dexter R. himself was 
spavined, and upon that question there was ene evidence 
of the fact. 

Our conclusion therefore is that the entry must ee 

Motion and exceptions overruled. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





BUSH TERMINAL CO. 
v. 


GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW YORK.* 


1. INSURANCE—LIABILITY INSURANCE—SCOPE—CONSTRUC- 
TION—ERRORS AND OMISSIONS. : 

An insurance policy, with rider restricting insurance to legal liability 
of insured for failure to correctly notify owner of goods of ware- 
house in which placed, but restricted to certain warehouses, does 
not cover loss of goods reported to the owner as in one of them, 
but stored in another not included under the policy. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—LIABILITY INSURANCE—DIFFERENT POL- 
ICIES—-CLAUSES—PRESUMPTIONS. 

That one legal liability insurance policy contained an “errors and omis- 
sions” clause, and was restricted in scope and area covered, creates 
no inference that a later policy, different in scope and area covered, 
did not also insure against errors and omissions, creating legal 
liability against insured warehouseman. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE—CONTRACT—LEGAL LIABILITY OF WARE- 
HOUSEMAN. 

A policy covering legal liability of warehouseman, except on goods other- 
wise insured, held to cover goods destroyed within district covered 
by policy, where owner of goods had insured them as in a warehouse 
of insured, not under the policy because of warehouseman’s error 
in notice, and could not collect. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


Action by the Bush Terminal Company against the Globe & Rutgers 
Fire Insurance Company of the City of New York. On exceptions to 
the direction of a verdict in favor of defendant and to dismissal of the 
complaint directed to be heard in the first instance at the Appellate 
Division. Exceptions sustained. 


Argued before Scott, Laughlin, Dowling, Smith, and Davis, JJ. 


Henry Escher, Jr., of New York. City (Lawson R. Jones, of New 
York City, on the brief), for plaintiff. 

Coudert Bros., of New York City (Charles B. Samuels, of New 
York City, of counsel), for defendant. 


Dow nc, J. Plaintiff is engaged in. business as a warehouse- 
man, occupying premises which it owns in the borough of Brook- 
lyn, city of New York. A part of its business is conducted under 
the name of “Independent Stores” (the name of the former 
owner of the property), on property bounded by Fortieth street, 


*Decision rendered, March 15, 1918. 169 N. Y. Supp. 734. 


+ 
’ 
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Fifty-First street, Second avenue, and the water front in said 
borough. The remainder of the business is conducted under its 
own name in property owned by it to the north of “Indepen- 
dent Stores.” On March 23, 1915, defendant issued its policy 
of fire insurance to plaintiff in the sum of $50,000, running for 
one year, and containing the following typewritten “rider”; the 
form thereof being taken in part from the handbook of the New 
York Fire Insurance Exchange and in part prepared by plain- 
tiff’s insurance brokers: 

“Bush Terminal Company and/or Bush Terminal Railroad Com- 
pany, Jointly and Severally as Interest may Appear. Legal 
Liability Form—Liability Not Disclaimed. 

“$50,000. On their legal liability in or for all merchandise 
and/or baggage held in their custody as common carriers, ware- 
housemen, wharfingers, forwarders or freighters; also upon their 
interest in all advances or other charges due or to become due 
upon all merchandise and/or baggage while contained on the 
premises and/or tracks of the Bush Terminal Company, the 
Bush Terminal Railroad Company and/or the Bush Terminal 
Buildings Company, in the borough of Brooklyn between Twenty- 
Eighth street and Sixty-Fifth street, but this policy not to cover 
on cars or their contents, except upon such cars and contents 
as are not under the protection of marine policies.” 

On February 19, 1916, defendant also issued to plaintiff its 
policy of fire insurance in the sum of $25,000, running for one 
year, insuring the property in question “while located and con- 
tained as described herein and not elsewhere,” and containing, 
the following typewritten rider, prepared by plaintiff's insurance 
brokers: 

“Bush Terminal Company. 


“$25,000. On their legal liabilty as warehousemen and owners 
of Independent Stores, situate between Fortieth and Fifty-First 
streets and west of Second avenue, borough of Brooklyn, city 
of New York. 


“It is hereby understood and agreed that the premises upon 
which this policy covers in the borough of Brooklyn, city of New 
York, are those of the Bush Terminal Company, Bush Terminal 
Railroad Company and Bush Terminal Buildings Company. 

“The liability of this company is restricted to the legal liability 
of the insured, which may rest upon them in case of fire by reason 
of omission to notify the owners of merchandise in Independent 
Stores that the same has been stored therein, or through the 
giving of the wrong number of the store to any owner of such 
merchandise, or by reason of failure to promptly put merchandise 
in store before warehouse receipt is issued, or any other legal 
liability of the #ftsured which may be incurred by error or neg- 
ligence of the insured or its employees through which error or 
negligence the owner of merchandise stored with them on their 
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premises has failed to provide proper fire insurance upon said 
merchandise, at the time any fire may occur.” 


In February, 1916, while said policies of insurance were in 
force, plaintiff received from G. S$. Alexander & Co. 564 bags 
of muriate of potash and issued its receipt therefor in the fol- 
lowing form: 

“Bush Terminal. Independent Stores. Foot of Fortieth to Fifty- 
First streets, Brooklyn. New York Feburary 29, 1916. 
No. 149,710. New York Office, 100 Broad street. 


“Received in warehouse No. 7 for account of G. S. Alexander 
& Co. 564 (five hundred and sixty-four) bags said to contain 
muriate of potash, ex Bush steamer cargo 122B, order and con- 
dition unknown, to be delivered according to the indorsement 
hereon, but only on the surrender and cancellation of this receipt 
and on the payment of the charges payable thereon. Bush 
Terminal Company, Edward C. Carpart, Assistant Secretary. 
Storage six cents per mo. Labor eight cents. Charges from 
February 23, 1916.” 


After receiving said warehouse receipt, G. S. Alexander & 
Co., in reliance thereupon, took out insurance to the amount of 
$28,000 in the Law, Union & Rock Insurance Company, Limited, 
of London, representing that the potash was stored in said ware- 
house No. 7, as the receipt from plaintiff showed. Warehouse 
No. 7 was one of those conducted by plaintiff under the name 
“Independent Stores,” and was located within the territory be- 
tween Fortieth and Fifty-First streets and west of Second 
avenue. As a matter ‘of fact, the bags of potash never were 
stored in warhouse No. 7, nor in the territory described, but had 
been stored by plaintiff in warhouse E, one of those conducted 
by plaintiff in its own name and located to the north of the 
described territory. On March 2, 1916, a fire broke out in ware- 
house E, causing damage to the potash, the amount of which 
was subsequently fixed by appraisal, at the sum of $6,924. G. S&S. 
Alexander & Co. were refused payment by its insurer of the 
amount of their loss, because the place where the goods had been 
stored had been misrepresented by it to the insurer. Thereupon 
G. S. Alexander & Co. demanded that plaintiff pay it the amount 
of said loss, which had been caused by plaintiff’s misrepresenta- 
tion of the location of the goods, thus leading to a similar mis- 
representation to Alexander’s insurer, and plaintiff on August 1, 
1916, paid to G. S. Alexander & Co. the amount of said loss, 
$6,924, and, having demanded that defendant reimburse it for 
said amount so paid, defendant denied liability under its policies, 
and the present action was brought. Upon the trial, a verdict 
having been directed for defendant, the exceptions were directed 
by the trial court to be heard in this court in the first instance. 

[1] Considering first the defendant’s policy for $25,000, it is 
clear that the terms of the rider would impose liability upon 
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defendant thereunder, were it not for the limitation of the area 
within which responsibility was required to arise; for plaintiff 
had given the wrong number of the store within which the 
merchandise of G. S$. Alexander & Co. was stored, and the latter 
suffered the loss of the protection of the policy of fire insurance 
because of that error on plaintiff’s part. But the coverage of the 
policy was explicitly limited to the tract embraced. within Fortieth 
and Fifty-First streets, Second avenue, and the water front, and 
the goods of G. S. Alexander & Co. were never, within that area, 
were never stored therein, and were not damaged by the fire 
therein. The loss which G. S. Alexander & Co. sustained was 
by reason of the presence of their goods outside the prescribed 
territory and in a warehouse therein which their policy of in- 
surance did not cover. No act of plaintiff within the limited 
area caused the loss to Alexander, and the error in misdescription 
provided for by the “rider” can fairly be interpreted to mean 
only an error in informing the owners of merchandise stored 
within the area described (which is that of the Independent 
Stores) as to which of the stores therein the goods were actually 
stored in. It follows that defendant was not liable under its 
$25,000 policy, and the defendant’s exceptions to such a holding 
by the trial court should be overruled. 

[2-4] The remaining policy for $50,000 covers the entire scene 
of plaintiff's various activities from Twenty-Eighth street to 
Sixty-Fifth street, so that warehouse E is embraced within its 
scope. The question is whether plaintiff’s liability to G. §. 
Alexander & Co. is such a legal liability in or for merchandise 
held in its custody as the policy covered. It is quite true that the 
$25,000 policy was an “errors and omissions” policy, limited both 
in scope and as to area covered; but it by no means follows that 
any inference is deducible therefrom that the larger policy did 
not also insure agajnst errors and omissions, if they created a 
legal liability against the warehouseman. The terms of the 
“rider” attached to the $50,000 policy, so far as applicable here- 
to, bound defendant to pay to plaintiff, up to said amount, in 
reimbursement of the latter’s legal liability in and for all mer- 
chandise held in its custody as warehouseman. The element of 
a fire causing damage to property must be present, in order to 
comply with the terms of the policy. But if a fire has occurred 
causing damage, for which plaintiff is legally liable as warehouse- 
man to one having stored goods with it, it seems to me that 
defendant is bound under its policy, regardless of the theory or 
facts on which the law bases that liability. The question presented 
under the $50,000 policy would then seem to resolve itself into 
this: Was plaintiff, as a warehouseman, legally liable to G. S. 
Alexander & Co. for any violation of its duty or obligation as 
such warehouseman, which had caused loss to Alexander, when 
fire had damaged the latter’s goods stored with plaintiff. 
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In Mortimer v. Otto, 206 N. Y. 89, N. E. Ann. Cas. 1914A, 
1121, it was held that, where there was an agreement by the 
warehouseman that he would keep the goods intrusted to him 
stored in a specified room in a designated building, he was liable 
if the goods were destroyed by fire in a different building, in 
which he had placed them, which fire did not reach the designated 
building, and this without any proof of negligence on his part. 
This was based upon the evidence of a specific agreement to 
store in a designated place, and a breach thereof by the ware- 
houseman. While there was no specific agreement in the case 
at bar as to the precise building in which the goods should be 
stored, I think that the issuance of the warehouse receipt to G. 
S. Alexander & Co. by plaintiff, designated warehouse No. 7 
as the place in which the former’s goods were stored, constituted, 
not only a representation that the goods were then actually con- 
tained therein, but a contract that they should remain and be 
housed therein until at least notice of a proposed change was 
given to Alexander ; for the plaintiff, several days before deliver- 
ing said.receipt, had also notified G. S. Alexander & Co. “for in- 
surance purposes,” that their 564 bags of muriate of potash would 
be stored in warehouse No. 7. This, it seems to me, adds force 
to the contention that both parties understood and agreed that 
the goods were to be stored in that warehouse, and brings the 
case within the rule, laid down in the case cited, that for a breach 
of such an agreement the warehouseman is legally liable, if 
damage ensues, and that damage did ensue, for the goods were 
damaged by fire while in a different building, and there is no 
contention that the fire extended to warehouse No. 7, where the 
goods were supposed by Alexander to be stored. This would 
have made plaintiff liable to Alexander, irrespective of the ques- 
tion of the latter having lost the protection of its policy of fire 
insurance through plaintiff’s misrepresentation as to the where- 
abouts of the goods. 

Nor do I see any reason to doubt that plaintiff, as a warehouse- 
man, was also legally liable to Alexander for the misrepresenta- 
tion as to the place where the goods were stored, whereby: the 
latter was deprived of the benefit of its fire insurance policies; 
for having given notice of the intended place of storage for the 
very purpose of enabling Alexander to procure fire insurance, 
and the latter having relied on the information thus given and 
also represented that its goods were stored in that place, plaintiff 
was liable for any loss which Alexander sustained in reliance on 
the misrepresentation, and the information was given by plain- 
tiff in its capacity as a warelhiouseman, the goods in question were 
in its custody as such, and the liability attached solely because 
of acts done by or in that relationship and having reference to 
goods in its custody as such. While, therefore, an “errors and 
omissions” policy might more explicitly provide for such a state 
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of affairs as existed in this case, I am of opinion that the “legal 
liability” clause adequately covered it, and that plaintiff was 
entitled to recover the amount sued for under the $80,000 policy. 

Exceptions to the direction of a verdict in favor of defendant, 
and to the dismissal of the complaint herein, are therefore sus- 
tained, and, there being no disputed question of fact in the case, 
judgment is directed in favor of plaintiff in the sum of $6,924 
with interest, amounting to $225.03, with the costs of this action, 
and with costs to plaintiff in this court. Settle order on notice. 
All: concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DivisioN, THIRD DEPARTMENT. 


STACY 
v. 


NEW BALTIMORE MUT. INS. ASS’N.* 


1. INSURANCE—FIRE INSURANCE—DOUBLE INSURANCE. 


Where husband and wife owned a dwelling house, and the husband had 
a fire policy thereon, and the wife.took out a policy, and the hus- 
band then transferred his policy and all his interest in the property 
to her, both policies expanded to cover the merger of interest, and 
the property became doubly insured/ 


(For other cases, see Insurance, Dec. Dig. § 336[3].) 


2. INSURANCE—FIRE IN/'SURANCE—FORFEITURE—CON- 
STRUCTION. 


Conditions of forfeiture contained in fire insurance policy must be strictly 
construed against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—FIRE INSURANCE—VIOLATION OF POLICY— 
WHAT CONSTITUTES—“MAKE OR PROCURE ANY OTHER 
CONTRACT OF INSURANCE.” 


When a part owner of property having insurance thereon accepts the 
transfer of the interest of another owner, together with his insurance, 
she does not make or procure any other contract of insurance, 
within the meaning of a clause forfeiting the policy if insured pro- 
cured other insurance. 


(For other cases, see Insurance, Dec. Dig. § 336[3].) 


Appeal from Trial Term, Greene County. 

Action by Cora Stacy against the New Baltimore Mutual Insurance 
Association. From a judgment upon a verdict for plaintiff, and an order 
denying motion for new trial made upon the minutes, defendant appeals. 
Affirmed. 


*Decision rendered, March 6, 1918. 169 N. Y. Supp. 712. ae 
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Argued before John M. Kellogg, P. J., and Lyon, Woodward, 
Cochrane, and Henry T. Kellogg, JJ. 


William Rooney, of Ballston, for appellant. 
N. A. Calkins, of Coxsackie, for respondent. 


Henry T. Keitoce, J. [1] This action is brought to recover 
upon a fire insurance policy for loss of a dwelling house and 
contents. When the policy was issued there was already out- 
standing upon the same property a policy issued to the husband 
of the plaintiff by the Fidelity Phoenix Insurance Company. 
Subsequently the policy of the husband was transferred to the 
plaintiff, together with all his interest in the property insured. 
Thereupon policies expanded to cover the merged interests and the 
property became doubly insured. Hooper v. Hudson River Fire 
Ins. Co., 17 N. Y. 424. The policy in suit made provision for 
forfeiture thereof as follows: 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance whether valid or not, on property covered in whole or 
in part by this policy.” 

This insured never made any other contract of insurance than 
the policy in suit. She never contracted with the Phoenix Com- 
pany. She paid it no premium, and she made it no promise. 
Neither did she procure from it a contract of insurance. That 
contract was procured by her husband for himself, and was in 
existence Jong before she had any title thereto. It became hers 
by an act of transfer from her husband, and there is no evidence 
even that transfer was procured by her. 

[2, 3] Conditions of forfeiture contained in fire insurance 
policies must be strictly construed. Darrow v. Family Fund 
Society, 116 N. Y. 537, 22 N. E: 1096, 6 L. R. A. 495, 15 Am. St. 
Rep. 430. “That construction should be adopted which is most 
beneficial to the promisee.” Hoffman v. Attna Fire Ins. Co.. 
32 N. Y. 405, 88 Am. Dec. 337. The case of Vose v. Hamilton 
Mutual Ins. Co., 39 Barb. 302, is very much in point. There the 
insured owned a stock of goods in each of two stores which were 
separately insured. With the consent of the insurer the separate 
stocks were placed in the same store, whereupon the policies 
expanded to cover both gtocks, and they became doubly insured. 
Forfeiture was provided for in the policy sued upon only in 
case another policy covering the same goods “has been or shall 
be issued.” As no policy was ever “issued,” which at the time 
of issue” covered both stocks, and double insurance occurred 
only through automatic expansion of policies when the goods 
were mixed, it was held that no forfeiture was worked. That 
case is sufficient warrant for holding that, when a part owner of 
property having insurance thereon accepts a transfer of the in- 
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terest of another owner, together with his insurance, she does 
not “make or procure any other contract of insurance,” within 
the meaning of the condition of forfeiture. 

The judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DivisiON, First DEPARTMENT: 


A. DAVIS & SON, Limitep, 
v. 


RUSSIAN TRANSPORT & INS. CO* 


1. INSURANCE—ACTS OF AGENT—RATIFICATION. 


Where plaintiff applied for insurance to an agent, and a policy was 
issued, plaintiff could not accept the agent’s act in substituting new 
policies for the orginal on account of the instablility of the original 
company, and retain the new policies, and at the same time recover 
on the original policy. 


(For other cases, see Insurance, Dec. Dig. § 112.) 


2. INSURANCE—NOTICE OF LOSS—SUFFICIENCY. 


Where plaintiff secured insurance through agents, to whom he applied 
personally, proof of loss mailed to such agents was insufficient, 
since the agents were plaintiff's agents, especially where the proof 
of loss was immediately returned, with the statement that the policyy 
was canceled. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


3. INSURANCE—PROOF OF LOSS—BURDEN OF PROOF. 

Under policy requiring service of proofs of loss within 60 days after the 
fire, the insured has the burden of proving that the proofs were 
received by the insurer within that period. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


4. INSURANCE—PROOF OF LOSS—EVIDENCE OF SERVICE. 

Mailing proof of loss to the insurer at Petrograd, Russia, 46 days after 
the fire, did not establish due service of proof of loss within @ days, 
as required by the policy, since delivery by the agent to the insurer 
must be shown, and there is no presumption that delivery was made 
at a specified time, in the absence of proof as to the time required 
for transmission by due course of mail. 


(For other cases, see Insurance, Dec. Dig. § 539[2].) 


Appeal from Trial Term, New York County. 

Action by A. Davis & Son, Limited, against the Russian Transport & 
Insurance Company. From a judgment on directed verdict for defendant, 
plaintiff appeals. Affirmed. 


Argued before Clarke, P. J., and Smith, Page, Davis, and Shearn, JJ: 


*Decision rendered, April 5, 1918. 169 N. Y. Supp. 960. 
Vol. LI—46. 
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William B. Ellison, of New York City (Bruce Ellison and Andrew 
A. Fraser, both of New York City, on the brief), for appellant. 

Wendell P. Barker, of New York City (Albert J. Hiers and Ira L. 
Anderson, both of New York City, on the brief), for respondent. 


PacE, J. The action was brought to recover for a loss by fire 
upon an insurance policy issued by the defendant for $7,500. 

he plaintiff is a manufacturing corporation situated in Kingston, 
Ontario, and employed the firm of Parkes, McVittie & Shaw, 
insurance brokers, in Toronto, Ontario, to place fire insurance 
upon their property for the year 1914 to the amount of $350,000. 
Parkes, McVittie & Shaw placed insurance through their own 
office amounting to $22,500. The remaining $327,500 they trans- 
mitted to Fred S. James & Co. in New York, who placed the 
same with various companies, including the defendant. The 
defendant corporation was organized and existed under the laws 
of the empire of Russia, and had not complied with the laws of 
the state of New York authorizing it to do business in this 
state. It appears to have been represented here by Douglas 
Bros., a corporation having an office at 123 William street, in 
the same building as Fred S. James & Co. It was shown that 
after the breaking out of the European war Fred S. James & 
Co. had several conversations with representatives of Douglas 
Bros. as to the responsibility, under existing circumstances, of 
the defendant, and finally Douglas Bros. recommended that the 
insurance in the defendant be replaced in other companies, 
whereupon Fred S. James & Co. placed insurance in the A®tna 
Insurance Company for $2,500 and in the Insurance Under- 
writers’ for $5,000 and on the 8th day of August, 1914, wrote 
to Parkes, McVittie & Shaw the following letter: 

“We secured advice last night that the Russian Transport 
Company was not in very good standing, and find them interested 
under policy No. 207014 in an amount of $7,500-on the above 
risk, we replaced same from yesterday in the Insurance Under- 
writers’ $5,000 and the 7tna $2,500, and suggest that you kindly 
return the above-numbered Russian Transport policy for imme- 
diate cancellation, together with six copies of forms for the 
writing of the new policies.” 

On August 10th, Parkes, McVittie & Shaw replied as follows: 

“Replying to your favor of the 8th inst., re Russian Trans- 
port Company policy No. 207014, we note your remarks that 
you replaced this policy in the Insurance Underwriters’ for 
$5,000 and the AXtna for $2,500, and inclose you forms for new 
policies.” 

The fire occurred in the plant of A. Davis & Son on August 
9th. Notice of loss was sent, addressed “Russian Transport 
& Insurance Company, Douglas Bros., Correspondent, 123 Wil- 
liam Street, New York City,” No attention was paid to this 
notice by Douglas Bros. Thereafter proofs of loss were pre- 
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pared, and one proof was sent, addressed “Russian Transport 
& Insurance Company, Fred S. James & Company, Agents, 123 
William Street.” There was also mailed a registered letter, 
inclosing duplicate proofs of loss, addressed to the defendant at 
St. Petersburg, Russia. This letter was never returned to the 
plaintiff, nor was there any proof of its having been received by 
the defendant. It was mailed on the 24th day of September, 1914. 
The proof of loss was returned by Fred S. James & Co. to 
Parkes, McVittie & Shaw in a letter which stated that the said 
policy was cancelled on August 7th and replaced by the Insurance 
Underwriters’ and A‘tna policies, and that therefore no proofs 
could have been made out under their Russian Transport policy. 


[1] It appears that the plaintiff retained the Insurance Under- 
writers’ and the Aétna policies, and has collected in full upon 
them, and’ is now seeking to collect also upon the policy of the 
defendant. While it was not shown that Fred S. James & Co. 
had any power to cancel the Russian Transport policy and replace 
the insurance in other companies, nevertheless the plaintiff, 
having accepted the two policies with full knowledge that they 
were taken out in place of the Russian Transport policies, could 
not keep them and recover upon that insurance without ratifying 
the action of Fred S. James & Co. in making the substitution, 
and while technically it might be that the Russian Transport 
policy was not’ canceled at the time of the fire and had never 
been surrendered for cancellation, nevertheless the plaintiff was 
bound to take their position, and either return the Russian Trans- 
port policy for cancellation or refuse to accept the Insurance 
Underwriters’ and #£tna policies in place thereof. The plaintiff 
could not ratify the act of the agents in so far as it was 
beneficial to it, without adopting the part that was not to its 
advantage. The full line of insurance which the plaintiff had 
placed prior to the fire was $350,000. Its losses have been 
adjusted upon that basis. The court below might well have 
directed the verdict for the defendant upon the general ground 
that the policy in suit had been replaced and was not in force 
and effect at the time of the fire. The facts were pleaded as a 
defense, and the uncontradicted evidence supported the defense. 
The defendant’s attorney did not, however, move for a direction 
upon this ground. THis motion was predicated upon the failure 
to render to the defendant proofs of loss within 60 days after 
the fire. 

[2] There can be no contention made that the proofs of loss 
mailed in the envelope addressed to the defendant, “Fred S. 
James & Co., Agents,” would be a sufficient compliance with the 
terms of the policy. Fred S. James & Co. were not the agents 
of the defendant, but of the plaintiff. Not alone is there no 
evidence tending to show that James & Go. delivered the proofs to 
Douglas Bros., but the evidence is to the contrary—that James 
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& Co. promptly returned the same, with a statement that the 
policy had been canceled and the insurance replaced in the A‘tna 
and Insurance Underwriters’. 

[3, 4] The plaintiff contends, however, that the mailing of the 
proofs addressed to the defendant at St. Petersburg, Russia, 46 
days after the fire, was a compliance with the policy. The burden 
was on the plaintiff to prove that the proofs were received by the 
company within 60 days after the fire occurred. Quinlan v. P. 
W. Fire Ins. Co., 133 N. Y. 362, 31 N. E. 31, 28 Am. St: Rep. 
645. The transmission by mail was the same as sending by any 
other agent; it was not sufficient to show delivery to the agent 
for transmission ; it was necessary to show delivery by the agent 
to the defendant. It is true that there is a presumption that the 
letter containing the proofs was received by the defendant in 
the due course of the delivery of the mails. The presumption 
does not arise, however, that the delivery was made at any speci- 
fied time: certainly not in the absence of proof as to the time 
necessary for transmission in the due course of the mails. Bell 
v. Lycoming Fire Ins. Co., 19 Hun, 238, 239; Crown Point 
Iron Co. v. Insurance Cos., 127 N. Y. 602, 619, 28 N. E. 653, 
14 L. R. A. 147; Peabody v. Satterlee, 166 N. Y. 174, 59 N. E. 
818, 52 L. R. A. 956. The plaintiff, therefore, failed to establish 
a fact necessary to recover on the policy, if it had been in force 
at the time of the fire. The verdict was properly directed for 
the defendant. 

Judgment affirmed, with costs. Order filed. 

Clarke, P. J., and Davis and Shearn, JJ., concur. Smith, J., 
concurs in result. 


—_———- -—_ eg -- — -— 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





ACIONE 
v. 


COMMERCIAL UNION ASSUR. CO., Limitep.* 












INSURANCE—POLICY—-CONSTRUCTION—“EXTENSIONS.” 

A policy covering property “all while contained in and on the brick 
building and extensions thereto” at a certain address did not cover 
property in a one-story wooden structure in the rear of the lot, 40 
feet from the brick building, and not physically connected therewith; 
such wooden structure not being an “extension” of the brick building. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Extension. ) 


*Decision rendered, April 5, 1918. 










169 N. Y. Supp. 908. 
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Appeal from Appellate Term, First Department. 

Action by Antonio Acione against the Commercial Union Assurance 
Company, Limited. From a judgment of the Appellate Term, affirming 
a judgment of the Municipal Court for plaintiff, defendant, by permis- 
sion, appeals. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Smith, Page, Davis and Shearn, JJ. 


Butler, Wykoff & Campbell, of New York City (John F. Devlin, 
of New York City, of counsel), for appellant. 

Goldstein & Goldstein, of New York City (David Goldstein, of New 
York City, of counsel), for respondent. 


Davis, J. The action was brought on a fire insurance policy. 
The trial court rendered judgment in favor of the plaintiff for 
$418.14 upon an agreed statement of facts. Prior to November 
26, 1915, the plaintiff submitted to defendant an application for 
insurance in which application it was stated that the assured was 
Antonio Acione, the plaintiff; that the amount of insurance was 
to be $2,500, distributed as follows: $1,500 on stock of mer- 
chandise, consisting principally of syrup, $500 on furniture and 
fixtures, and $500 on household furniture located at 324 East 
116th street. Upon the receipt of this application, the defendant 
insurance company caused a survey of the risk to be made. The 
report of the person making the survey was as follows: After 
giving the address as 324 East 116th street and the name of the 
assured, it described the property as stock’ and fixtures and 
household furniture. The building was described as a brick 
store and dwellings in good condition and order. The date of 
the survey is November 26, 1915. After describing the building 
itself, the survey sets forth the uses for which the building was 
occupied, as follows: The assured was the sole tenant, and was 
a dealer and manufacturer of extracts; the basement was oc- 
cupied for the storage of boxes and an electric motor for power ; 
the first floor for the storage of stock, one press, and nuts in bag; 
one-half barrel of alcohol stored in yard; second floor, office 
and shipping department, two brands of bottling extracts; the 
third and fourth floors were occupied as an apartment by the 
assured. Thereafter, on December 1, 1915, the defendant issued 
its policy of insurance sued upon here, for which a premium was 
paid. 

No. 324 East 116th street is a lot 20 feet wide by 100 feet deep. 
‘There are two structures on this lot, a front and rear structure. 
That fronting on 116th street was a four-story brick building, 
the entire width of the lot and about 50 feet deep. On the 
rear of the lot was a one-story wooden structure, the entire 
width of the lot, and about 10 feet deep. There was thus an 
open space of about 40 feet in depth and the entire width of the 
lot between the front brick building and the rear wooden struc- 
ture. The plaintiff lived in the front building, and also carried 
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on his business there as a dealer in and manufacturer of extracts 
under the trade name of the Insuperable Extract Manufacturing 
Company. He used the rear wooden structure in connection with 
this business. The only way of going to and from the wooden 
structure was through the front brick building. There was no 
structural connection between the front building and the rear 
structure. On the 10 of November, 1916, a fire occurred in the 
rear wooden structure, causing a damage to property of the plain- 
tiff stored therein amounting to $414. Upon this agreed state- 
ment of facts, the Municipal Court rendered judgment in favor 
of the plaintiff for $418.14, and the judgment was affirmed by the 
Appellate Term without opinion. 

The question to be determined here is whether this policy 
covered any property of the plaintiff contained in the wooden 
structure at the rear of the premises. By the terms of the 
policy the plaintiff was insured to an amount not exceeding 
$2,500 against direct loss or damage by fire to certain property 
described in the policy “while located and contained as described 
herein and not elsewhere,” to wit, $1,500 on certain stock des- 
cribed, $500 on store and office furniture and fixtures, $500 on 
household furniture and utensals, “all while contained in and on 
the brick building and extensions thereto, situate No. 324 East 
116th street, known as the Insuperable Extracts Manufacturing 
Company, borough of Manhattan, city of New York.” The 
language of this policy is quite definite as to what goods were to 
be insured. It was property contained in the brick building and 
extensions thereto. We think that the one-story wooden struc- 
ture in the rear of this lot, 40 feet away from the rear wall of the 
brick building, was not an extension of the brick building. 

The respondent has cited several cases with a view of showing 
that this wooden structure should be deemed an extension of the 
brick building ; but in most, if not all, of these cases the particular 
building which was sought to, be classfied as an extension had 
some physical connection with the other building, either by being 
contiguous to it or connected with it by other structures. The 
respondent claims that the survey, made by the representative of 
the insurance company, shows an intention to insure property 
contained in the wooden structure. He interprets this survey 
to mean that there was contained in the wooden structure stock, 
a press, nuts in bag, and one-half of a barrel of alcohol. By 
reference, however, to that survey, it cannot bear this interpreta- 
tion. It sets forth that the first floor of 324 East 116th street 
was used for the storage of stock and one press and nuts in bag, 
and the words “stored in yard” are so placed as to mean that 
one-half barrel of alcohol was stored in the yard. Whether this 
alcohol was in the one-story structure at the rear of the yard, or 
in the open yard, does not appear. 


This is not a case where the policy is ambiguous in its terms, 
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requiring the court to give an interpretation most favorable to 
the insured. The policy is quite unambiguous. It covers prop- 
erty contained in the brick building and extensions thereto, 
situate at No. 324 East 116th street, and, as the property des- 
troyed was contained neither in the brick building nor in any 
extension thereto, but in a one-story wooden structure 40 feet 
away, although on the same lot, it seems clear that it was not 
the intention that property stored in the latter structure should 
be covered by the insurance. 

For these reasons, we think the determination of the Appellate 
Term and the judgment of the Municipal Court should be re- 
versed, and judgment entered in favor of the defendant, dis- 
missing the complaint, with costs in all courts. Order filed. 
All concur. 


aa 0 


SPRINGFIELD FIRE & MARINE INS. CO. or SPRINGFIELD, 
Mass., v. SHAPOFF er au.* 


(Court of Appeals of Kentucky.) 


1. INSURANCE—FIRE INSURANCE—“TOTAL LOSS.” 


A total loss under an insurance policy may not mean a total destruction 
or consumption of the goods by fire, but a total loss occurs when 
the goods are rendered valueless, though a considerable bulk re- 
mains intact. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Total Loss.) 


2. INSURANCE—FIRE INSURANCE—PROOFS OF LOSS—FALSE 
SWEARING. 

Where the insured stated in his proofs of loss that he would not give 
30 cents for what was left, and that the goods had no value, the 
mere fact that they were sold for about $250, and testimony of 
witness that they were worth several thousand dollars, did not 
avoid the policy on account of false swearing, since false statements 
under oath in proofs of loss must be intentionally made in order 
to avoid the policy; the statement of the insured being merely opinion. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

3. INSURANCE—FIRE INSURANCE—APPRAISAL—DENIAL OF 
LIABILITY. 


If adjusters after a fire absolutely denied all liability, it was unnecessary 
for insured to attempt to carry out the appraisal agreement contained 
in the policy or to submit proofs of loss. 


(For other cases, see Insurance, Dec. Dig. §§ 559[1], 576[2].) 


4. INSURANCE—FIRE INSURANCE— APPRAISAL—DENIAL OF 
LIABILITY. 


If insurance adjusted after the fire told insured that he was a firebug 
*Decision rendered, March 5, 1918.. 201 S. W. 1116. 
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and to stay away from the goods that remained, the insurance 
companies could not complain that insured did not carry out an 
agreement in the policy to separate the damage from the undamaged 
goods. : 


(For other cases, see Insurance, Dec. Dig. § 576[1].) 


5. INSURANCE—WIHAT LAW GOVERNS. 


Fire insurance policies upon a stock of goods owned by a citizen of Mis- 
sissippi made in Mississippi are governd by the laws of that state, 
and not of Kentucky, wherein suit on the policies was brought. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 


6. INSURANCE—FIRE INSURANCE—IRON-SAFE CLAUSE— 
RIGHTS OF INSURED. 


Under iron-safe clause requiring insured to take inventory within 30 
days and to keep set of books showing the stock on hand and 
avoiding policy if he did not do so, where fire occurred less than 
30 days after issuance of the policy, the insured could recover; no 
default in his covenants being possible until after 30 days either as 
to taking an inventory or keeping books. 


(For other cases, see Insurance Dec. Dig. § 335[1].) 


7. INSURANCE—FIRE INSURANCE—IRON-SAFE QLAUSE— 
INVENTORY. 


Where a policy of fire insurance required the insured to keep books and 
take an inventory, and two or three weeks before the fire he had 
taken stock of his goods in another town, put them in cars, and 
on arrival at the place where they were insured checked off all the 
items and found them there, and made no considerable sales during 
the period before the fire, such form of stock taking was sufficient 
to comply with policy if the statements then made were ‘true. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Appeal from Circuit Court, Jefferson County. 

Six actions by L. R. Shapoff and S. Goldstein against the Springfield 
Fire & Marine Insurance Company of Springfield, Mass., the Attna 
Insurance Company of Hartford, Conn., the Citizens’ Insurance Com- 
pany of Missouri, the Georgia Home Insurance Company of Columbus, 
Ga., the Royal Insurance Company of Liverpool, England, and the 
Home Insurance Company of New York, respectively. Judgment for 
plaintiffs, and the defendant in each case appeals. Affirmed. 


McLaurin & Armistead, of Vicksburg, Miss., and Dodd & Dodd, of 
Louisville, for appellants. 
Duffin Sapinsky & Duffin , of Louisville, for apellees. 


a 


ETNA INS. CO. v. SMITH, McCKINNON & SON. 
(No. 19903.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—FIRE INSURANCE—“ASSIGNMENT OF POL- 
ICY’—WHAT CONSTITUTES. 


An assignment of policy before loss as additional collateral security for 
*Decision rendered, April 8, 1918. 78 South. Rep. 289. 
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a note and mortgage covering the property insured is not an assign- 
ment in violation of stipulation making the policy void if assigned 
before loss. 

(For other cases, see Insurance, Dec. Dig. § 201.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Assignment. ) 


3. INSURANCE—FIRE INSURANCE—ADDITIONAL INSURANCE 
—WAIVER. 


Where, for a number of years, the insurer’s agent knew of and wrote an 
additional policy for $500 upon the property covered by a policy 
agreed to be void if other insurance were procured, the mere fact 
that the insured had such additional policy canceled and took a policy 
in a different company did not work a forfeiture under such over- 
insurance clause, as it was waived. 


(For other cases, see Insurance, Dec. Dig. § 336[4].) 


Appeal from Circuit Court, Choctaw County; H. H. Rodgers, Judge. 
Action by Smith, McKinnon & Son against the A®tna Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 


McLaurin & Armistead, of Vicksburg, for appellant. 
Vardaman & Vardaman, of Jackson, and Dunn & Patterson, of 
Eupora, for appellees. 


YOUNG v. QUEEN INS. CO. OF AMERICA. (No. 2190) * 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—FIRE INSURANCE—PLACE OF SUIT. 

Since Rev. St. 1909, § 7042, makes every foreign insurance company a 
resident of every county for purposes of suit, it is not necessary, 
under Rev. St. 1909, § 1754, to bring action on fire policy in county 
where fire occurred. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


3, INSURANCE—PETITION—FAILURE TO DEMUR. 


An averment in petition that goods were burnt “while policy was in 
force” was sufficient to show that goods were in building where in- 
sured, where there was answer and no demurrer on the trial. 


(For other cases, see Insurance, Dec. Dig. § 632.) 


4. INSURANCE—FIRE INSURANCE—PLEADING. 


A petition which did not aver that goods were in any building when in- 
sured was not rendered defective by not averring that it was in a 
building when burnt. 


(For other cases, see Insurance, Dec. Dig. § 632.) 


Appeal from Circuit Court, Laclede County; L. B. Woodside, Judge. 
Action by Minnie Young against the Queen Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. Affirmed, 


* Decision rendered, March 11, 1918. 201 S. W, Rep. 940. 
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I. W. Mayfield & Son, of Lebanon, for appellan 
John S. Haymes, of ‘Buffalo, and L. C. Mayheld and A. W. Curry, 
both of Lebanon, for repsondent. 


OG 


HORINE et at. v. ROYAL INS. CO., LIMITED, OF LIVER- 
POOL. (No. 2101.)* 


(Springfield Court of Appeals. Missouri.) 


2. INSURANCE—EVIDENCE—SUFFICIENCY. 


Evidence held to show mutual mistake in an insurance policy upon 
property of the wife drawn in favor of the husband which the in- 
surer’s agent told plaintiff was valid in spite of the variance in 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. a" CE—FIRE INSURANCE—INSTRUCTIONS—“TOTAL 

In an action on fire policy, instruction that if the building could have 
been repaired with materials of like kind and quality, and so put in 
as good condition as before the fire, plaintiff could recover only 
the cost of repairing the building, sufficiently defined “total loss” in a 
negative way. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Total Los 


6. INSURANCE—INSTRUCTIONS—TOTAL LOSS. 


In action on policy insuring a barn consisting of a main building and 
several extensions, a general instruction limiting recovery to cost of 
repairs if the building could have been repaired was sufficient, and it 
was not necessary to instruct on partial loss as to the various addi- 
tions to the building. 


(For other cases, see Insurance, Dec, Dig. §. 669[12].) 


7. INSURANCE—FIRE INSURANCE—TOTAL DESTRUCTION OF 
BUILDING—“WHOLLY DESTROYED.” 


There need not be an absolute extinction of all the parts of a building 
in order for it to be “wholly destroyed.” 


(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Wholly Destroyed.) 


8. INSURANCE—FIRE INSURANCE—TOTAL LOSS. 


In view of Rev. St. 1909, § 7020, as to valued policies, one whose barn 
was insured in several companies could recover on a valued policy 
the full amount of the policy regardless of other insurance. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


j ios from Circuit Court Lawrence County; Charles L. Henson, 
udge. 


* Decision rendered, March 11, 1918. 201 S. W. Rep. 958. 





Fire, &c.] Bridges v. St. Paul F. & M. Ins. Co. 681 


Action by Mary E. Horine and husband against the Royal Insurance 
Company, Limited, of Liverpool. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


George W. Goad and John Schmook, both of Springfield, for 
appellant. 
H. H. Bloss, of Aurora, for respondents. 


BRIDGES v. ST. PAUL FIRE & MARINE INS. CO.— 
BROWN v. SAME. (No. 19903.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—AGENT—CONTRACT. 


In an alleged contract between an insurance agency and the owner of cer- 
tain property, by the terms of which the agency promises to keep 
the owner’s property insured from year to year in some one of the 
various companies for which it is agent, to be selected by the agent, 
held, that no contract of insurance would arise between the owner 
and any of the companies represented by the agency until the agent 
had selected the company in which the insurance was to be written. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 
2. 1; piggaaiaaaae cegaainies OF AGENT—RENEWAL CON- 


An insurance agent has, ordinarily, no apparent authority, and in the 
absence of express authority is not authorized to make a contract, 
so as to bind an insurance company, for renewal insurance from 
year to year for an indefinite period in the future. 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE—AGREEMENT FOR INSURANCE—VALIDITY. 

An agreement for insurance to be valid must be certain as to time, 
amount, rate, property, and other material facts. 

(For other cases, see Insurance, Dec. Dig. § 128.) 


Dean, J., dissenting. 


Appeal from District Court, Buffalo County; Hostetler, Judge. 

Suit by John T. Bridges against the St. Paul Fire & Marine Insur- 
ance Company, consolidated with suit by Albert Brown against the same 
defendant. Judgments for plaintiffs, and defendant appeals. Reversed, 
and cause dismissed. 


Montgomery, Hall & Young, of Omaha, for appellant. 
W. D. Oldham and Fred A. Nye, both of Kearney, for appellees. 


* Decision rendered, March 16, 1918. 167 N. W. Rep. 64. Syllabus by 
the Court. 
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SMITH v. NATIONAL FIRE INS. CO. (No. 285.)* 
(Supreme Court of North Carolina.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT. 


Contracts of insurance are construed against the insurer and in favor 
of the insured, which rule has not been changed by the adoption ot 
standard forms of insurance. 


(For other cases, see Insurance, Dec, Dig. § 146[4].) 


2. INSURANCE—CONSTRUCTION OF CONTRACT—AMBIGUOUS 
TERMS AND PHRASES. 


Doubts as to meaning of ambiguous terms and phrases in a contract of 
insurance are resolved against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 


The courts look with disfavor upon forfeitures, and a stipulation in 
a policy which might avoid it does not have that effect if it in no 
way contributes to the loss. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4, INSURANCE—FIRE INSURANCE—CLEAR-SPACE CLAUSE— 
“WOODWORKING ESTABLISHMENT” — “WOODWORK” — 
“WOODWORKER.” 


In a policy of fire insurance, making it a condition that a continuous 
clear space of 200 feet should be maintained by the insured between 
the lumber and any woodworking establishment, or any dry-kiln, and 
that such space should not be used for piling of lumber, but that the 
insured might load or unload lumber within such space, the term 
woodworking establishment” might exclude a sawmill -cutting logs 
into rough lumber, as the term is usually applied to plants with more 
complicated machinery; “woodwork” being objects made of wood 
and things produced by the carpenter or joiner’s art, and “wood- 
worker” being a worker in wood, as a carpenter, joiner, or cabinet- 
maker, and not including sawyers and hands in a sawmill. 


(For other cases, see Insurance, Dec. Dig. § 317[2].) 


5. INSURANCE — FIRE INSURANCE — CLEAR-SPACE CLAUSE— 
LIABILITY. 


Such condition, even if construed to exclude the proximity of a saw- 
mill, considered in connection with the risk, reasonably meant an es- 
tablishment working wood at the time of the injury complained of; 
and where a sawmill within that distance did not in any degree con- 
tribute to the loss, and was not in operation at the time of the fire, its 
mere proximity did not relieve the insurer from liability. 


(For other cases, see Insurance, Dec. Dig. § 317[2].) 


Appeal from Superior Court, Cumberland County; Connor, Judge. 

Action by J. Edward Smith against the National Fire Insurance 
a Judgment for defendant, and plaintiff excepts and appeals. 
eversed, 


H. McD. Robinson, of Fayettesville, for appellant. 
John M. Robinson, of Charlotte, for appellee. 


* Decision rendered, April 10, 1918. 95 S. E. Rep. 562. 
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GLOBE & RUTGERS FIRE INS. CO. v. CREEKMORE 
ET AL. (No. 7657.)* 


(Supreme Court of Oklahoma, ) 


~ 2. INSURANCE—FIRE INSURANCE—INTEREST OF INSURED— 
RECOVERY. 


The condition of a fire insurance policy that the same shall be void it © 
the interest of the insured be other than unconditional and sole 
ownership, etc., it is a reasonable and valid provision, and if the in- 
sured has not such title or interest, he cannot recover on the policy. 


(For other cases, see Insurance, Dec. Dig. § 282[)}.) 


3. INSURANCE—FIRE INSURANCE—TITLE OF INSURED— 
BURDEN OF PROOF. 


The burden of proving that the ownership of the insured was not sole 
and unconditional is on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


4. INSURANCE— FIRE INSURANCE—“UNCONDITIONAL AND 
SOLE OWNER.’—PURCHASER UNDER EXECUTORY CON- 
TRACT. 


A vendee of land who occupies the same under an executory contract of 
purchase is the unconditional and sole owner of the same and of 
the fee-simple title thereto within the provision of an insurarice 
policy above quoted, and this is true, although the entire purchase 
price has not been paid. 

(For other cases, see Insurance, Dec. Dig, § 282[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Unconditional and Sole Ownership.) 


a a INSURANCE—MATERIAL REPRESENTA- 
; TION. 7 


A statement made by the insured to the company “that the title to the 
land as described in this policy is yet in the Osage Land & Develop- 
ment Company, of Osage, Okla., and that they have made a con- 
tract for deed, and that the same is to be delivered to Dud Moore 
when the balance of the payments due on the purchase price has 
been made, and that the buildings on the said lots are the property 
of the assured, W. J. Creekmore, E. M. De Moss and Dud Moore, 
as shown in this policy,” is a material representation concerning the 
subject-matter of the insurance, and, if untruthfully stated, sufficient 
to render the policy void. 


(For other cases, see Insurance, Dec. Dig, § 282[2].) 


Commissioners’ Opinion. Division No. 3. Error from Superior Court, 
Tulsa County; M. A. Breckinridge, Judge. 

Action by W. J. Creekmore and another against the Globe & 
Rutgers Fire Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Reversed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for plaintiff .in 
error. - 

George T. Brown and John B. Meserve, both of Tulsa, for de- 
fendants in error. 


* Decision rendered, Nov. 20, 1917. Rehearing denied, April 9, 1918, 
171 Pac. Rep. 874. Syllabus by the Court. 
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AMERICAN CENT. INS. CO. v. BOYLE. (No. 8383.)* 
(Supreme Court of Oklahoma.) 


a INSURANCE-—PETITION—CAUSE OF AC- 


Where a fire insurance company issues its standard policy insuring 
plaintiff against loss by fire of certain personal property therein 
described, “while located and contained as described herein, and 
not elsewhere, to wit: [Describing the building wherein the prop- 
erty is located],” a petition which fails to state that at the time of 
fire the insured property was located in said building fails to state 

oem ane. of action. Miller v. Conn. Fire Ins. Co., 47 Okla. 42, 151 
Pac. 605. 


(For other cases, see Insurance, Dec. Dig. § 632.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Coal County; J. H. Linebaugh, Judge. 

Action by Charles May, Constable, against J. W. Boyle and the 
American Central Insurance Company, with cross-petition by defendant 
Boyle. Demurrer of American Central Insurance Company to the an- 
swer of cross-petition of defendant Boyle overruled, and judgment 
1endered for Boyle against the company, and it brings error. Reversed, 
and cause remanded, with directions for a new trial. 


Scothorn & McRill, of Oklahoma City, for plaintiff in error. 
Geo. Trice, of Coalgate, for defendant in error, 


~* Decision rendered, March 12, 1918. 171 Pac. Rep. 714. Syllabus by 
the Court. 


= eg - 


CAMDEN FIRE INS. ASS’N v. BOND. (No. 7908.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE — BREACH OF WARRANT Y—REMOVAL OF 
GOODS. 


Where insured moved the insured goods to another residence situated on 
a different lot, there was no contractual relation between him and the 
insurer, unless breach of warranty of location was waived by insurer. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


2. INSURANCE—REMOVAL OF GOODS—WAIVER BY INSURER. 


Where after damage to goods and removal to other location within 
knowledge of insurer, a duplicate receipt was given for amount of 
partial loss, reciting that “said policy is hereby reduced in said sum” 
and unearned premium on policy was not returned, the insurer waived 
the right to avoid policy for removal of goods; the policy standing as 
reduced. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


* Decision rendered, March 2, 1918. Rehearing denied, March 30, 1918. 
202 S. W. Rep. 220. 
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Appeal from Dallas County Court; T. A. Work, Judge. 
Action by J. B. Bond against the Camden Fire Insurance Association. 
Verdict and judgment for the plaintiff, and defendant appeals. Affirmed. 


Claude Westerfeldt, of Dallas, for appellant. 
Wood & Wood and W. W. Hagebush, all of Dallas, for appellee. 


CAMP & MEEHL v. CHRISTO MFG. CO. Inc.* 
(Supreme Court of Appeals of Virginia.) 


2. INSURANCE—INSURABLE INTERES T—COLLATERAL SE- 
CURITY. ; 

Where the seller of property effects insurance under contract to sell, 
such is collateral security for debt, and seller must give credit to 
buyer for any amount colldcted thereon, and when exceeding debt 
pay residue to buyer, whether the insurance be of property, or only 
seller’s insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


_ Action by the Christo Manufacturing Company, Incorporated, against 
Camp & Meehl. Judgment for plaintiffs, and defendant brings error. 
Reversed and remanded. 


Robert G. Hundley, of Hopewell, and C, H. Morrisette, of Lexing- 
ton, for plaintiff in error. 
N. C. Manson, Jr., of Lynchburg, for defendants in error. 


* Decision rendered, March 21, 1918. 95 S. E, Rep. 424. 


ee 


BARBOUR rt ux. v. ST. PAUL FIRE & MARINE INS. CO. 
(No. 14599.)* 


(Supreme Court of Washington.) 


1. ap eae POLICIES—EX AMINATION UNDER 
TH. 


Where insured appeared before notary public and submitted to examina- 
tion under oath, failure to sign the statements then made did not show 
noncompliance with clause of policy requiring insured to submit to 
examinations under oath. 


(For other cases, see Insurance, Dec. Dig. § 548.) 
2. ae POLICIES—EX AMINATION UNDER 
TH. 


Where insured on insurer’s request submitted to examination under oath 
* Decision rendered, April 4, 1918. 171 Pac. Rep. 1030. 
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which was filed in the suit, though she did not sign the original copy 
until after the action had been commenced, she complied with the 
policy, providing that no suit should be “sustainable” until full com- 
— with requirement that insured submit to examination under 
oath. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


3. INSURANCE—CANCELLATION OF POLICY. 

Where insured, intending to secure a specified amount of insurance, dis- 
covered that double the intended amount had been secured, and sought 
cancellation, which the company agreed to permit on insured’s signing 
a receipt, but the receipt was never signed, the policy remained in full 
force and effect. 


(For other cases, see Insurance, Dec. Dig. § 233.) 


Department 2. Appeal from Superior Court, Snohomish County; Guy 
C. Alston, Judge. 

Action by Theron T. Barbour and wife against the St. Paul Fire & 
Marine Insurance Company. Judgment for plaintiffs on directed verdict, 
and defendant appeals. Affirmed. 


H. T. Granger, of Seattle, for appellant. 
J. W. Russell, of Seattle, for respondents. 


GNAT v. WESTCHESTER FIRE INS. CO. OF 
NEW YORK.* 


(Supreme Court of Wisconsin, ) 


I. INSURANCE—“PROCURING” ADDITIONAL INSURANCE. 


Where a son gave his father a Christmas present of a policy on his 
father’s dwelling, not knowing his father had himself taken out 
another policy thereupon prior to his son’s delivery of the donated 
policy, and the father retained both, and, after burning of the 
dwelling, made adjustment with the insurer on the donated policy, 
he could not recover on the policy taken out by him, his retention and 
use of his son’s policy amounting to the “procuring” of further in- 
surance on the property in violation of the policy condition provided 
by St. 1917, § 1941x, as to procuring additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2],) 


(For other definitions, see Words and Phrases, First and Second Series, 
Procure. ) 


- 


Appeal from Circuit Court, Oneida County; A. H. Reid, Judge. 


Action by Vincent Gnat against the Westchester Fire Insurance Com- 
pany of New York. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


This is an action to recover on a fire’ insurance policy. The jury 
returned a verdict in favor of the plaintiff. The court ordered judg- 
ment in favor of the defendant notwithstanding the verdict, and from 


* Decision rendered, April 3, 1918. 167 N. W. Rep. 250. 








Life, &c.] Gnat v. Westchester Fire Ins. Co. 687 


the judgment so entered plaintiff appealed. The facts are sufficiently 
stated in the opinion, : 


Kreutzer, Bird, Okoneski & Puchner, of Wausau, for appellant. 
E. D. Minahan, of Rhinelander, for respondent. 


Vol. LI—47. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF ARKANSAS. 
HARRISON 


v. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N 
or Des Morngs, Iowa. (No. 231.)* 





1. INSURANCE--ACCIDENTAL INJURY—“ACCIDENTAL” — COM- 
PLAINT—SUFFICIENCY. 

A complaint, alleging that plaintiff, while asleep, by some means unknown 
to him, suffered the complete loss of his testicles and bag, showed an 
“accidental” injury within policy. insuring against bodily injuries ef- 
fected directly and independently of all other causes by accidental 
means; an injury being “accidental,” although inflicted voluntarily by 
a third person. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental. ) 


3. INSURANCE—PLEADING—NEGATIVING EXCEPTIONS. 


That injury resulted from a cause excepted by provisions of accident 
policy need not be negatived in the complaint; being a matter of 
affirmative defense which must be averred by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


4. INSURANCE---ACCIDENT—EXCEPTED BY POLICY—BURDEN 
OF PROOF. ; 


The burden is on the insurer to show that the injury resulted from a cause 
within exceptions of accidental policy. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 

Suit by B. F. Harrison against the Interstate Business Men’s Accident 
Association of Des Moines, Iowa. Complaint dismissed, and plaintiff ap- 
peals. Reversed and remanded for new trial. 


B. F. Harrison sued the Interstate Business Men’s Accident Associa- 
tion of Des Moines, Iowa, to recover on an accident insurance policy 
issued to him by said company. The complaint alleges that by the terms 
of the policy he was insured on account of bodily injuries sustained by 
him while he was engaged in the occupational duties specified in his 
application, or while engaged in ordinary duties about his residence, or 
in recreation, effected directly and independently of any other contributing, 
concurring, or intervening cause, by external, violent or accidental means. 
His complaint further alleges the following: 

“On the 15th day of December, 1916, after the execution of said policy 
and while it was in full force and effect, the plaintiff, while asleep in bed 
at his home, No. 108 Spencer street, Hot Springs, Ark., by some means 
unknown to plaintiff, but which he says was external, violent and acci- 
dental, he suffered the complete loss of his testicles atid bag, whereby he 
was wholly and totally disabled for the period of eight (8) weeks from 


* Decision rendered, March 18, 1918. 202 S. W. Rep. 34. 
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prosecuting and engaging in all of his occupational duties and for five (5) 
weeks from engaging in some of his occupational duties.” 

It also alleges that the insured gave the company due notice of his 
injury in accordance with the terms of the policy, and demanded payment 
under it, which was refused by the company. The defendant filed a mo- 
tion to require the plaintiff to make his complaint more definite and ger- 
tain. The plaintiff amended his complaint by inserting the foll owing : 

“That the means by which he suffered the complete loss of his testicles 
and bag were external, violent, and accidental, but to him unknown; that 
he believes they were ‘severed with a sharp instrument.” 

The defendant filed a demurrer to the complaint, which was sustained 
by the court, and the plaintiff refusing to plead further, his complaint was 
dismissed. From the judgment rendered, the plaintiff has appealed. 


O. H. Sumpter, of Hot Springs, for appellant. 
M. S. Cobb, of Hot Springs, for appellee. 


Hart, J. (after stating the facts as above). [1] In sustain- 
ing the demurrer the court seems to have proceeded upon the 
theory that from the allegations of the complaint that the per- 
son inflicting the injury must have intended to do it and that it 
was not therefore “accidental” within the legal meaning of that 
word as used in the policy. This is not the law. In Maloney v. 
Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845, the court 
held that if an injury occurs without the agency of the insured, 
it will be held to be “accidental,” even though it may be brought 
about designedly by another person. Other authorities holding 
that death or injury by “accident” means death or injury from 
any unexpected event which proceeds from an unknown and 
unforeseen cause, happening without the design of the person 
acted upon, are Lovelace v. Travelers’ Protective Association; 
126 Mo 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, 
Richards v. Travelers’ Insurance Co., 89 Cal. 170, 26 Pac. 762, 
23: Am. St. Rep. 455, Paul v. Travelers’ Insurance Co., 112 N. 
Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758, and 
Button v. American Mutual Accident Association, 92 Wis. 83, 
65 N. W. 861, 53 Am. St. Rep. 900. This is in application of 
the rule that policies of insurance are to be liberally interpreted, 
and conditions therein must be construed strictly against those 
for whose benefit they are reserved. So far as the allegations 
of the complaint are concerned, the injury was “accidental” with- 
in the legal meaning of that term as used in accident insurance 
policies. 

[2] The demurrer admits the allegations of the complaint 
to be true, and there are no allegations in the complaint from 
which it could be legally inferred that the injury was inflicted 
upon the person of the plaintiff with his knowledge, much less 
by design on his part. Conceding the allegations of the complaint 
to be true, it is probable, or at least possible, that a third person 
approached the insured while he was asleep, chloroformed him, 
and inflicted the injuries on him while he was in an unconscious 
condition. 
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[3, 4] Some time accident insurance policies contain a provi- 
sion that the policy shall not extend to injuries or death result- 
ing from intentional injuries inflicted by the insured or by any 
other person. The -fact that the injury or death did result from 
su@p exceptions need not be negatived in the complaint, but .is 
a matter of affirmative defense, and must be averred by the 
insurer. The burden is upon the company to show that the 
injury or death was caused by a breach of this condition. A®tna 
Life Insurance Co. v. Taylor, 128 Ark. 155, S. W. 540. 

It follows that the court erred in sustaining the demurrer to 
the complaint, and for that error the judgment must be reversed, 
and the cause remainded for a new trial. 


SUPREME COURT OF FLORIDA. 





MASSSACHUSETTS BONDING & INS. CO. 
v. 


GRAMLING,* 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE—CON- 
STRUCTION OF POLICY. 


Where the meaning of an insurance policy is doubtful, it should be con- 
strued most favorably to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—-HEALTH & ACCIDENT INSURANCE—CON- 
STRUCTION OF POLICY—INDEMNITY FOR .NONCONFIN- 
ING ILLNESS. 


Under a health and accident policy providing full indemnity for time 
during which insured should be necessarily and continuously confined 
to the house and regularly visited by a physician, the insurer would 
pay certain illness indemnity, and providing that for a period not 
exceeding two consecutive months immediately following such con- 
finement, or by reason of nonconfining illness, during which insured 
should be regularly attended by a physician and be wholly and con- 
tinuously disabled from attending to any business or occupation the 
insurer would pay one-half of such monthly illness indemnity, pro- 
vided that indemnity under such part should not be paid for the 
first seven days of disability, nor for a longer period than the six 
consecutive months, insured was entitled to indemnity for four and 
one-half months of nonconfining illness. 


(For other cases, see Insurance, Dec. Dig. § 526.) 


Appeal from Circuit Court, Jackson County; C. L. Wilson, Judge. 





* Decision rendered, March 8, 1918. 78 South. Rep. 337. Syllabus by 
the Court. 








A.&H.| Mass. Bonding & Ins. Co. v. Gramling. 691 


Suit by A. L. Gramling against the Massachusetts Bonding & Insur- 
ance Company. Demurrer to declaration and motion to strike overruled, 
and verdict and judgment for plaintiff, and defendant appeals. Affirmed. 


Paul Carter, of Marianna, for appellant. 
W. E. B. Smith, of Marianna, for appellee. 


BrownE, C. J. This is a suit brought by A. L. Gramling 
against the Massachusetts Bonding & Insurance Company, on a 
health and accident policy for indemnity for four and a half 
months nonconfining illness, under part X of the policy, which 
is as follows: 

Health Insurance. 

Part X Sec. (a). Or, for the period during which the as- 

Full In- sured shall be necessarily and continuously confined 

demnity. within the house and therein regularly visited by a 
legally qualified physician, solely by reason of “such 
illness,” the company will pay illness indemnity at the 
rate per month specified in part 1. 

Partial Sec. (b). Or for the period, not exceeding two con- 

Indem- secutive months, immediately following said confine- 

nity. ment, or by reason of nonconfining illness during 
which the assured shall be regularly attended by such 
physician and wholly and continuously disabled and 
prevented from performing any and every duty per- 
taining to any business or occupation, the company 
will pay one-half of said monthly illness indemnity. 

Provided, that indemnity under this part shall not be paid 
for the first seven days of disability, nor for a longer period than 
six consecutive months 

The appellant, the defendant below, demurred to and made 
motions to strike parts of the declaration, upon the grounds that 
the policy limited recovery for nonconfining illness to a period 
not exceeding two months. The demurrer was overruled, and 
the motions to strike denied, and defendant refusing to plead, 
verdict and judgment were rendered for the plaintiff for four 
and a half months illness indemnity, and defendant took writ of 
error. 

The question involved is the construction of section (b) of 
part X of the policy; the appellant contending that the indemnity 
for nonconfining illness is limited to a period of two months, 
and the appellee that the limit of the period for which recovery 
can be had is six months. 

[1, 2] If there were any serious doubt about what was meant 
by the language used in part X as a whole, or if it were suscep- 
tible of either construction, we would have to uphold the judg- 
ment of the lower court upon the well-settled doctrine that 
where the meaning of a policy is doubtful it should be construed 
most favorably to the insured. Queens Ins. Co. v. Patterson 
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Drug Co., 73 Fla. 665, 74 South. 807. L. R. A. 1917D, 1091; 
L’Engle v. Scottish Union & National Fire Ins. Co., 48 Fla. 82, 
37 South. 462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. 
Cas. 748. A careful analysis of part X, however, makes it un- 
necessary to apply this rule, as it seems clear to us that the 
limitation of the time for which the company will pay one-half 
the illness indemnity to a period not exceeding two consecutive 
months applies to a period immediately following an illness 
during which the irisured was confined within the house. Sec- 
tion (b) of part X makes provision for two separate contingen- 
cies, upon the happening of either the company will pay the 
insured but one-half the monthly illness indemnity; the one for 
a nonconfining illness for a period not exceeding two months 
immediately following a confinement within the house, and the 
other for nonconfining illness when the insured had not there- 
tofore been confined to the house. The first refers to a conva- 
lescent period after an illness which confined the insured to the 
house and is limited to two months, the second provides for an 
indemnity, or protection from the results of an illness by which 
the insured is “disabled or prevented from performing any and 
every duty pertaining to any business or occupation,” not pre- 
ceded by confinement in the house. At the end of part X and 
immediately following section (b) is this separate paragraph 
in bold-faced type: 

“Provided, that indemnity under this part shall not be paid 
for first seven days of disability, nor for a longer period than six 
consecutive months.” 

The contention of appellant that this refers only to section 
(a) is not tenable; otherwise it would have followed that sec- 
tion, or if not, then all doubt would have been removed by 
inserting the words “Sec. (a) of” between the words “under” 
and “this part,” or by the omission of the words “under 
this part.” Part X is composed of séctions (a) and (b), and 
the six months’ limitation must be construed to apply to all of 
part X, except in so far as it is. specifically limited in the first 
clause of section (b) to a period immediately following “said 
confinement”; that is, a confinement within the house. 

We think that the construction placed on the policy by the 
circuit judge was correct, and the demurrer was properly over- 
ruled, and the motions to strike properly denied. 

The judgment is affirmed. 

Taylor, Whitfield, Ellis, and West, JJ., concur. 





A. & H.] Newsome v. Travelers’ Ins. Co. 


COURT OF APPEALS OF GEORGIA. 


Division No. 2. 


NEWSOME 
v. 


TRAVELERS’ INS. CO. or Hartrorp. (No. 8244.)* 


INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEAT H— 
PRESUMPTION. 

Where an insurance policy covers “bodily injuries effected through exter- 
nal, violent, and accidental means,” but stipluates that it does not 
cover injuries “intentionally inflicted upon the insured by any other 
person,” and where the petition in a suit on the policy alleges that the 
insured was killed by another person, but states facts in connection 
therewith which show an accidental death within the meaning of the 
policy, and where upon the trial (the defendant in its answer having 
admitted the payment of the premiums due upon the policy, and that 
the plaintiff had given the required notice of the death of the insured) 
the plaintiff proves that the death of the insured resulted from an ex- 
ternal and violent wound, but further proves merely that the wound 
was inflicted by a third person, no presumption arises that the wound- 
ing occurred under the circumstances stated in the petition; and, in 
order to make a prima facie case warranting a recovery, the proof 
must show that it did so occur. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by Mrs. J. D. Newsome against the Travelers’ Insurance Com- 
pany. A judgment of the Court of Appeals (19 Ga. App. 264, 91 S. E. 441), 
reversing a judgment for defendant on a motion for ——, was reversed 
and remanded by the Supreme Court (147 Ga. —, 95 S. E. 4), and in 
accordance with the decision, the former judgment of Court of Appeals 
is vacated and judgment of lower court, awarding a nonsuit, affirmed. 


J. F. Golightly and Gus Russell, both of Atlanta, and J. C. Newsome, 
of Gibson, for plaintiff in error. 
Smith, Hammond & Smith, of Atlanta, for defendant in error. 


Broyies, P. J. This was a suit upon a policy of insurance, 
for damages on account of the death of the insured. The policy 
covered “bodily injuries effected through external, violent, and 
accidental means,” but stipulated that it did not cover injuries 

“intentionally inflicted upon the insured by any other person.’ 
The petition alleged that the insured was accidentally killed by 
being stabbed by an unknown negro, who did not know the 
insured and was unknown to him; that there had been no diffi- 
culty between the insured and the negro, and no provocation 
had been given by the insured; that the negro did not intend to 
kill any one, but did intend to wound another person, and, 


— rendered, March 13, 1918 95 S. E. Rep. 379. Syllabus by the 
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mistaking the insured for such other person, ran upon and 
stabbed him while he was walking the streets; and that the as- 
sault upon the insured was a pure accident. The Supreme Court 
held that this petition ‘set forth a cause of action, and reversed 
the judgment of the trial court, which dismissed it on general 
demurrer. Newsome v. Travelers’ Insurance Co., 143 Ga. 785, 
85 S. E. 1035. Subsequently, upon the trial of the case (the 
defendant in its answer having admitted payment of the premiums 
on the policy, and that the plaintiff had given the required notice 
of the death of the insured), the plaintiff, who was the benefi- 
ciary in the policy sued upon, introduced proof showing that the 
death of the insured resulted from an external and violent 
wound in the chest, which some of the witnesses described as 
being a “stab wound.” The plaintiff introduced also a letter 
written by her to the insurer, in which she notified it that 
the insured died “from being stabbed by a negro on the streets.” 
No evidence relating to the circumstances under which the wound 
was inflicted was offered. Upon the conclusion of the plaintiff’s 
evidence, the court, upon motion of the defendant, granted a 
nonsuit; and this court reversed that judgment and held, in 
substance, that, under the facts of the case, the plaintiff having 
proved that the death of the insured was caused by external and 
violent means, there was a presumption of law that it was also 
accidental, and a further presumption that the accident occurred 
under the particular circumstances set forth in the plaintiff's 
petition, and therefore that it was not necessary to prove that 
it did so occur. For the reasoning upon which this ruling was 
based: see the opinion in 19 Ga. App. 264, 91 S. E. 441. There- 
upon the defendant in error applied to the Supreme Court for 
and obtained a writ of certiorari to review the judgment of this 
court. On February 12, 1918, the Supreme Court handed down 
its decision, reversing the judgment of this court and remanding 
the case to this court for further proceedings not inconsistent 
with the decision of that court. See 147 Ga. —, 95 S. E. 4. 
In accordance with that decision it is now held by this court 
that, under the facts of the case, there was no presumption that 
the fatal wounding of the insured occurred under the circum- 
stances as set forth in the petition, and, the plaintiff “having 
failed to prove those averments of her petition, a recovery was 
not warranted, and the court did not err in awarding a nonsuit. 
The contrary ruling in this case in 19 Ga. App. 264, 91 S. E. 
441, is necessarily overruled; and, as the former judgment re- 
versed by this court was based solely upon the alleged error of 
the trial court in awarding a nonsuit (the other assignments of 
- error being passed upon and adjudged to be without merit), 
that judgment is withdrawn and vacated, and the judgment of 
the lower court is affirmed. 
Bloodworth and Harwell, JJ., concur. 





A.&H.| American Life & Acc. Ins. Co. v. Walton. 


AMERICAN LIFE & ACCIDENT INS. CO. er at v. 
WALTON. (No. 221.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—APPLICATFON—WARRANTIES OF REPRESEN- 
TATIONS. 

Where the application is not attached to an accident policy, nor expressly 
mentioned in the policy as a part thereof, nor the answers to questions 
copied therein, answers to questions in the application are not war- 
ranties, but only representations. 

(For other cases, see Insurance, Dec. Dig. § 265.)- 


2. INSURANCE—APPLICATION—REPRESENTATIONS—KNOWL- 
EDGE OF FALSITY. 

Where agent writes answer to questions in an application for accident in- 
surance, not made a part of the policy, the insured is not bound by in- 
correct answers, where he does not know that they have been so 
written. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE—ACCIDENT INSURANCE—TOTAL DISABILITY. 

Evidence held to support a finding that insured was totally disabled within 
the meaning of an accident policy, although he worked some days after 
an accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4, INSURANCE—ACCIDENT INSURANCE—EXTERNAL MARKS. 

Under a clause in an accident policy that the liability of an insurer should 
be limited where there were no external marks on the body, a sprained 
wrist and swollen abdomen were sufficient external marks of total 
disability by reason of a mobile cecum. 

(For other cases, see Insurance, Dec Dig. § 456.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 

Suit by Ernest N. Walton against the American Life & Accident In- 
surance Company and others. Judgment for plaintiff, and defendants 
appeal. Affirmed. 


D. K. Hawthorne, of Little Rock, for appellants. 
McCulloch & Jackson, of Little Rock, for appellee. 


* Decision rendered, March 11, 1918. 202 S. W. Rep. 20. 
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INTERSTATE BUSINESS MEN’S ACC. ASS’N ». 
GREENE. (No. 206.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FORFEITURE OF POLICY—ESTOPPEL. 

Any declaration or conduct by the insurer which leads insured to be- 
lieve that he may avoid a forfeiture of the policy by certain procedure 
will estop the insurer from insisting upon the forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


2. INSURANCE—WAIVER—CHANGE OF OCCUPATION. 

Where an accident association sent blank injury forms to the insurer 
without knowledge he had changed his occupation to one prohibited 
by the policy, it did not waive such breach of the policy. 

(For other cases, see Insurance, Dec, Dig. 396[1].) 


3. INSURANCE—WAIVER—ACCEPTING PREMIUMS. 


An accident association did not waive its rights under a forfeiture clause 
by accepting a premium for the policy’s renewal where insured was 
not then engaged in a prohibited occupation, although he had pre- 
viously been injured while so engaged. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—WAIVER—SUFFICIENCY OF EVIDENCE. 

Evidence that defendant accident association paid plaintiff a sum with 
a statement that it neither admitted nor denied any additional lia- 
bility held to make a jury question whether the insured thereby 
waived a prohibited occupation clause in the policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


j meena from Circuit Court, Hempstead County; Geo. R. Haynie, 
udge, 

Suit by J. T. Greene against the Interstate Business Men’s Accident 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 


Roscoe R. Lynn, of Little Rock, for appellant. 
Jobe & Vesey, of Hope, for appellee. 


* Decision rendered, March 4, 1918. 201 S, W. Rep. 799. 





A. & H.] Reynolds v. Maryland Casualty Co. 


REYNOLDS v. MARYLAND CASUALTY CO. 
(No. 18208.)* 


(Supreme Court of Missouri, In Banc.) 


1. INSURANCE — ACCIDENT INSURANCE—S UICID E—SUFFI- 
CIENCY OF EVIDENCE. 

In suit on accident policy, insuring against death by accidental means, 
where the sole issue was whether intestate died from an accidental 
wound or whether the same wound was inflicted by intestate for the 
purpose of producing the injury, held that defendant's demurrer to 
evidence was properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE — ACCIDENT INSURANCE—SUICIDE — BURDEN 
OF PROOF. 

Where the act which caused the death may be either accidental or suicidal, 
the burden is upon the insurer to establish the fact of suicide by a 
preponderance of the evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 

While the plaintiff has the burden of proving accidental death within 
policy by a preponderance of the evidence, where he has put in 
evidence circumstances which prove that death was either accidental 
or suicidal, the unreasonableness of the theory of suicide must receive 
- consideration in weighing it against the more reasonable theory 
of accident 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


9. INSURANCE--ACCIDENT INSURANCE—ACCIDENTAL DEATH 
—EVIDENCE. 

In action on, accident policy defended on ground of suicide, evidence 
that the pistol that inflicted the fatal wound could be discharged by 
a fall was admissible; the discharge being admitted. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Bond, Fairs, and Woodson, JJ., dissenting. 


Appeal from Circuit Court, Audrain County; James D. Barnett, 
Judge. 

Action by George V. Reynolds, administrator of the estate of James 
W. Reynolds, deceased, against the Maryland ae Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed 


Holland, Rutledge & Lashly, of St. Louis, for appellant. 
Watts, Gentry & Lee and Fauntleroy, Cullen & Hay, all of St. Louis, 
for respondent. 


—_— 


* Decision rendered, Feb. 1918. Motion for rehearing denied and 
dissenting opinion filed Meret” 5, 1918. Appellant’s motion to modify de- 
cree or decision denied, March 29, 1918. 201 S. W. Rep. 1128. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF CALIFORNIA. 





EMPLOYERS’ LIABILITY ASSUR. CORP., Limrtep, or Lonvon, ENG., 
v. 


INDUSTRIAL ACCIDENT COMMISSION. (5S. F. 8517.)* 


3. INSURANCE—AVOIDANCE OF POLICY — MISREPRESENTA- 
TIONS BY INSURED. 


A statement of insured, neither included in policy nor made a part of 
it under Civ. Code, § 2605, as to existence or cancellation of other 
insurance, if false, will not avoid insurance under section 2611, unless 
the statement be material. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 


In Bank. Charles F. Mann, while at work as ship joiner, sustained 
injuries resulting in death. Upon application of his widow, the Industrial 
Accident Commission made an award of compensation against his em- 
ployer, J. A. Johnson, and the Employers’ Liability Assurance Corpora- 
tion, Limited, of London, England, as insurance carrier. The Employers’ 
Liability Assurance Corporation brought certiorari. Award affirmed. 


Redman & Alexander, of San Francisco, for petitioner. 
Christopher M. Bradley, of San Francisco, for respondent. 


Stoss, J.) While working as a ship joiner, Charles F. Mann 
sustained injuries which resulted in his death. Upon the ap- 
plication of his widow, the Industrial Accident Commission made 
an award of compensation against J. A. Johnson, as employer, 
and Employers’ Liability Assurance Corporation, as insurance 
carrier. Upon the petitioh of the insurance company, a writ 
of certiorari was issued to review the award. 

At the hearing the parties stipulated, among other things: 

“(2) That the employment that said employee was engaged 
in * * * was such to subject both the employer and the 
employee to the compensation provisions of the Workmen’s Com- 
pensation, Insurance, and Safety Act and to the jurisdiction 
of this commission; (3) that on March 9, 1917, Charles F. 
Mann met with injuries on the Oakland estuary in Alameda 
county, Cal., and that said Charles F. Mann died on May 14, 
1917.” 

The application alleged that at the time of his injury Mann was 
engaged in work on a ship. 

[1] By its petition to the commission for rehearing the peti- 
tioner advanced, for the first time, the contention that the claim 
of the applicant was maritime in character, and that, under the 


* Decision rendered, March 20, 1918 Rehearing denied, April 16, 1918. 
171 Pac. Rep. 935. 
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decision of the United States Supreme Court in Southern Pacific 
Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, 
Ann. Cas. 1917F, 900, handed down while the proceeding was 
pending, the commission was without jurisdiction. A rehearing 
was denied, and the point is again presented here. But the 
record does not disclose a state of facts to which the rule in- 
voked is applicable. The maritime jurisdiction does not extend 
to claims arising out of work done (prior, at least, to the launch- 
ing of the hull) in the construction of vessels. Olsen v. Birch 
& Co., 133 Cal. 479, 65 Pac. 1032, 85 Am. St. Rep. 215. While 
it appears that Mann was injured while working on a ship, the 
stipulation and the evidence are entirely consistent with the pos- 
sibility that the ship may have been in course of construction, 
and not yet launched. The statement in the stipulation that 
Mann met with injuries “on the Oakland estuary” does not 
necessarily mean that the ship on which he was working was 
floating on the water. The language was not inappropriate to 
describe a position on the bank of the estuary. Since the parties 
expressly conceded the jurisdiction of the commission, the speci- 
fic facts admitted or proven should, so far as can reasonably be 
done, be interpreted so as to support the concession. It is 
recognized, of course, that jurisdiction of the subject-matter can- 
not be conferred by consent. But the parties may stipulate to 
the existence of facts which bring a case within the jurisdiction 
of the commission, and we think the stipulation in this case is 
fairly to be read as an agreement that such facts existed. 

[2] The insurance carrier set up in its answer the defense 
that there had been a breach, on the part of Johnson, the em- 
ployer, of certain warranties contained in the policy, and that 
upon learning of such breach the insurance company had can- 
celed the policy. It is argued that the issues involved in this 
defense were such as could be determined only by a court of law 
in an action upon the policy, and that the commission. was with- 
out jurisdiction to pass upon them. We do not agree to this 
contention. ‘The Industrial Accident Commission is, no doubt, 
a tribunal of limited jurisdiction. Its powers do not extend 
beyond the “settlement of any disputes arising under the legisla- 
tion contemplated by” section 21 or article 20 of the Constitu- 
tion. Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 410, 
156 Pac. 491, Am, Cas. 1917E, 390. That section authorizes 
the Legislature to “create and enforce a liability on the part of 
all employers to compensate their employees for any injury 
incurred by the said employees in the cotirse of their employ- 
ment.” * * * This court is committed to the view that the 
language just quoted is to be read in the light of a liberal in- 
terpretation. A scheme of insurance for the protection both of 
the employer and the employee has been a part of virtually every 
workmen’s compensation statute enacted in other jurisdictions 
prior to the adoption of our own constitutional provision. To 
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permit the employer to limit his obligation by procuring an in- 
surer—private or governmental—to assume the burden of pay- 
ment, and at the same time to give the workman a direct right 
of recovery against the insurer, is, we think, a mode of defining 
the extent of the employer’s liability, and therefore embraced 
within the power to “create and enforce” such liability. The 
insurer, assuming the risk voluntarily, is in privity with the 
employer, and stands in his place. An adjudication of liability 
under the policy is a settlement of a dispute arising out of the 
liability of the employer to his employee. The right of the 
commission to make an award against the insurer, where the 
validity of the policy is conceded, has never been questioned. If 
the commission may, in any case, make an award against one 
who has agreed to stand in the employer’s place and protect 
him against claims by his employees, it must have the power to 
determine all questions of law and fact upon which the liability 
of the alleged insurance carrier depends. To hold that the mere 
denial of the binding force of a policy deprives the commission 
of jurisdiction would introduce endless and unnecessary compli- 
cations and difficulties into the administration of the law. 

[3] The petitioner argues, finally,- that, granting the commis- 
sion’s jurisdiction, the facts were such as to force the conclu- 
sion that the policy was not binding. In the application or “state- 
ment of particulars” furnished to the insurer, it was stated that 
no company had canceled or refused to issue workmen’s com- 
pensation insurance in connection with the risk during the past 
three years, and that no company had insured the risk except 
the Hartford Company. It appeared that these statements were 
not true, in that a policy had been issued by the New Amsterdam 
Casualty Company, and had been canceled by said company 
shortly before application made to the petitioner. We may 
assume that any defense available to the insurance company as 
against Johnson, the employer, would be equally available against 
the employee or his dependents. The statement with reference 
to the existence or cancellation of other insurance did not con- 
stitute a warranty. It was not contained in the policy itself, 
nor was it in “another instrument signed by the insured and 
referred to in the policy, as making a part of it.” Civ. Code, § 
2605. There was no declaration in the policy that the violation 
of this provision should avoid it, and the breach therefore would 
not affect the validity of the insurance unless the statement or 
representation was material. Civ. Code, § 2611. 

The evidence on the subject of materiality was somewhat 
vague. Certain correspondence was introduced, indicating that 
the New Amsterdam Company, in notifying the insured of the 
cancellation of the policy issued by it, had attributed its action 
to a ground which would probably have made the fact of can- 
cellation immaterial, so far as it might affect another company 
to which application might subsequently be made It may be, 
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as petitioner contends, that the statement made by the New 
Amsterdam Company to Johnson was not evidence of the true 
ground which induced the canéellation. But it seems to be 
settled that the burden of-proving the materiality of an alleged 
representation is upon the insurer. 2 Cooley, Briefs on Insur- 
ance, 1182. The petitioner did not meet the burden, and the 
commission was therefore authorized to find against it. 

[4] It is objected that there was no express finding that the 
representation was immaterial. But no such issue was presented 
by the answer of the insurance company. The commission found 
that the policy of insurance was in full force and effect at the 
time of the injury, and we think this finding was sufficient for 
all purposes. We may, for the purposes of this proceeding, 
agree with the petitioner that the further finding that the policy 
had not been validily rescinded is not material, and does not of 
itself dispose of the defense attempted to be set up. But the 
answer alleged rescission, and the fact that an unnecessary find- 
ing was made does not impair the sufficiency of the findings 
made. 

The award is affirmed. 

We concur: Angellotti, C. J.; Melvin, J., Wilbur, J.; Victor 
E. Shaw, judge pro tem.; Richards, judge pro tem. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK, 


McCARTHY 
v. 


RENDLE er au.* 


INSURANCE—LIABILITY INSURANCE—NOTICE OF ACCIDENT 
—DOUBT AS TO INJURY. 

The fact that a partnership holding a policy of liability insurance against 
loss or damage caused by injury to the public has a reasonable and 
bona fide doubt as to the existence of any injury or liability to one 
scalded by a jet of steam from their engine cannot be used to na 
the insurer of its contractual right, under a provision of 
to have immediate notice of an accident, roars of the Siecaees 
that may be claimed to flow from it, since the partnership's assump- 
tion, from the fact that the injured person was back on his job, that 
the injury was trifling was not sufficient justification, as matter of 
law, for their failure to give notice of the occurrence of the acci- 
dent for a period of at least 15 days after they learned of the oc- 
currence from their foreman. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
* Decision rendered, April 9, 1918. 119 N. E. Rep..188. 
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Report from Superior Court, Suffolk County; Jabez Fox, Judge. 

Suit by Francis E. McCarthy against James B. Rendle, Clayton Stod- 
dard, and the Travelers’ Insurance Company, resulting in finding for 
plaintiff. On report to the Supreme Judicial Court. Decree dismissing 
the bill as to the Insurance Company directed. 


Whipple, Sears & Ogden, Wm. R. Sears, and Lothrop Withington, 
all of Boston, for plaintiff. 

Walter I. Badger and Louis C. Doyle, both of Boston, for defendant 
Travelers’ ‘Ins. Co. 


Prercr, J. This is a bill in equity under St. 1914, c. 464, to 
recover against the Travelers’ Insurance Company a judgment 
debt which the plaintiff had previously obtained against the 
defendants Rendle and Stoddard in an action at law. 

It was argued at the trial that the Travelers’ Insurance Com- 
pany had on January 6, 1915, in full force and effect a policy 
of liability insurance insyring Rendle & Stoddard, a co-partner- 
ship, from loss or damage caused by injuries to the public for 
which they might be liable, and that this policy covered the 
liability of Rendle and Stoddard for the accident to the plaintiff. 
The policy contained the following provision: 

“This agreement is subject to the following conditions: D— 
the assured upon the occurrence of an accident shall give im- 
mediately written notice thereof to the company, or to its duly 
authorized agent, with the fullest information obtainable. He 
shall give like notice with full particulars of any claim made on 
account of such accident. * * *” 

The presiding judge found as a fact that there was no waiver, 
and at the request of the Travelers’ Insurance Company reported 
‘the case to this court to determine whether “upon my findings 
of facts, my ruling that the requirements of the policy respect- - 
ing notice have been complied with, is correct.” 

The reported facts are as follows: January 6, 1915, the plain- 
tiff’s leg was scalded by a jet of steam or boiling water coming 
from an engine operated by one’ of Rendle & Stoddard’s work- 
men. The plaintiff was an inspector working for the Metropol- 
itan Park Commission, and Rendle & Stoddard were contractors 
who were constructing a bridge for the commission. “Im- 
mediately upon receiving the injury McCarthy walked away 
from the job unaided, had his leg bandaged at the office of the 
commission, and went home. The next day he returned to work 
and remained upon the job until January 14th, when his leg 
becoming worse, he went home, and remained at home until 
after January 26th. Between January 14th and January 26th 
he called in attorneys, and they, on January 26th, mailed a letter 
to Rendle & Stoddard containing a full statement of the accident 
and the claim, and on January 28th Rendle & Stoddard sent 
to the insurance company a letter inclosing the letter of the 
attorneys, which was received by the company January 29th. 
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No claim is made that this notice when received was not a suff- 
ciently. full notice of the nature of the accident and of the claim: 
But this was the first notice of the accident received by the 
company and upon its receipt the company objected that it came 
too late. McCarthy did not notify Rendle & Stoddard that he 
was injured, nor make any claim for his injury before the letter 
of his attorneys was sent to them. They learned of the occur- 
rence from their foreman (who, it is agreed, was not present 
at the time, but learned of it during the same day), within a 
week after January 6th. They assumed, however, and had a 
right to assume, from the fact that McCarthy was back upon 
his job and made no complaint, that his injury was trifling.” 

The question presented is whether the fact, found by the 
judge, that “they [Rendle & Stoddard] assumed, * * * and 
had a right to assume, from the fact that McCarthy was back 
upon his job and made no complaint that his injury was trifling,” 
was a s@fficient justification as a matter of law for their failure 
to give notice of “the occurrence of an accident” for a period 
of at least fifteen days after “they learned of the occurrence 
from their foreman.” 

Within the week after January 6, 1915, and between January 
13 and 28, 1915, when they gave notice of the accident to the 
insurance company, Rendle & Stoddard knew of the “occurrence 
of the accident,” that is, they knew that the plaintiff on January 
6, 1915, had had his leg “scalded by a jet of steam or boiling 
water” coming from an engine operated by one of their work- 
men. In passing, it must be said that in the reported facts there 
is not the slightest support for the suggestion of the plaintiff 
that the phrase “the occurrence” used by the judge in “they 
learned of the occurrence from their foreman,” was intended 
by him to summarize or characterize a series of events having 
their origin as a practical joke upon the plaintiff as the victim. 
Differing from policies that provide for “immediate notice” 
“upon the occurrence of the accident and upon notice of any 
claim on account of the accident” (Anoka Lumber Co. v. Fi- 
delity & Casualty Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. A. 
689, which holds that the assured need not give notice until a 
claim is presented; but see Underwood Veneer Co. v. London 
Guar., etc., Co., 100 Wis. 378, 75 N. W. 996, 11 Ann. Cas. 258, 
note, and cases collected), the policy in suit provides for im- 
mediate notice of “the occurrence of an accident” regardless of 
any claim for damage or of the amount of damage sustained 
or claimed. The policy then provides that the assured “shall 
give like notice with full particulars of any claim made on ac- 
count of such accident.” The reason for the first of the con- 
ditions is plain. The occurrence of an accident and injury, how- 
ever slight, may result in litigation, even in protracted litigation. 
It is the experience of every defender of causes that it is a 

Vol, LI—48. 
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matter of first importance to become possessed of all materia! 
facts and of the names and residences of all known witnesses 
at the earliest possible moment, as facts may be forgotten or 
distorted and witnesses may go beyond reach. It is an important 
provision in that it is “for the protection of the insurer against 
fraudulent claims, and also against those which, although made 
in good faith, are not valid.” Hatch v. United. States Casualty 
Co. 197 Mass. 101, 105, 106, 83 N. E. 398, 14 L. R. A. (N. S.) 
503, 125 Am. St. 332, 14 Ann. Cas. 290. 

If we assume the first knowledge of the “occurrence of the 
accident” which the assured had was on January 13, 1915, the 
last day of the week following the accident, the condition of the 
policy required that they should then “give immediate written 
notice thereof to the company.” Notice was not given until 
January 28, 1915. It is not contended that the failure to comply 
with the requirements of the policy was due to ignorance of the 
occurrence of the accident, as was the case in Mandell % Fidelity 
& Casualty Co., 170 Mass. 173, 49 N. E. 110, 64 Am-"St. Rep. 
291, or that from the nature of the accident it was reasonably 
impossible during the period to determine whether there was or 
would be any bodily injury, as was the case in Hood & Sons v. 
Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 30 L. R. 
A. (N. S.) 1192, 138 Am. St. Rep. 379. For the application of 
a like rule under the Workmen’s Compensation Act see John- 
son’s Case, 217 Mass. 388, 104 N. E. 735; Carrol’s Case, 225 
Mass. 203, 114 N. E. 285. It is plain the fact the assured has a 
reasonable and bona fide doubt as to the existence of any injury 
or of any liability, cannot be used to deprive the insurer of his 
contractual right to have an immediate notice of the occurrence 
of an accident, regardless of the damages that may be claimed to 
flow from that accident. 

We are of opinion that the ruling is wrong as a matter of law, 
and in accordance with the terms of the report a decree must be 
entered dismissing the bill with costs as to the respondent Trav- 
elers’ Insurance Company. 

Decree accordingly. 
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SUPREME COURT OF NEBRASKA. 


MIDLAND GLASS & PAINT CO., Lrrrep, 
v. 


OCEAN ACCIDENT & GUARANTEE CORP., Limrtep. (No. 19718.)* 


1. INSURANCE—ACCIDENT INDEMNITY POLICY—NOTICE OF 
ACCIDENT—“IMMEDIATELY.” 


“A provision in an * *. * accident indemnity policy that the assured on 
the occurrence of an accident shall give immediate ‘written notice 
thereof, with the fullest information obtainable at the time, to the 
assurer, is a reasonable requirement, but the term ‘immediately’ is to 
be reasonably construed in connection with the attendant circum- 
stances.” Chapin v. Ocean Accident & Guarantee Corporation, 96 
Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227. 

(For other cases, see Insurance, Dec. Dig. § 539[3).) 


(For other definitions, see Words and Phrases, First and Second Series, 
Immediate; [Immediately ) 


2. INSURANCE—ACCIDENT INDEMNITY POLICY—NOTICE OF 
ACCIDENT—TIME. 


In a case where no bodily injury is apparent at the time of the accidental 
occurrence. and there is no reasonable ground for believing that a 
claim for damages may arise therefrom, the assured is. not required 
to give the insurer notice until the subsequent facts as to injury are 
brought to his attention, and if notice is given immediately there- 
after with full information as to the accident, such notice will be a 
sufficient compliance with the provision above mentioned. 


‘(For other cases, see Insurance, Dec. Dig. § 539[3].) 


Appeal from District Court, Dovglas County; Wakeley, Judge 
Action by the Midland Glass & Paint Company, Limited, against the 
Ocean Accident & Guarantee Corporation Limited. Judgment for de- 
fendant, and plaintiff appeals. Reversed and remanded. 







Baldridge & Keller, of Omaha, for appellant. 
Nolan & Woodland, of Omaha, for appellee. 


Hamer, J. This was an action to recover on an employer’s 
liability policy issued by the Ocean Accident & Guarantee Cor- 
poration, by which it insured the Midland Glass & Paint Com- 
pany against loss from liability on account of bodily injuries ac- 
cidentally suffered by any of the employees of the assured. The 
record declares that the assured was sued by one Omar Earl in 
the district court for Douglas county for damages which he 
claimed to have suffered while he was employed by the assured. 
Judgment was rendered against assured for the sum of $575 
and costs, which, with attorney’s fees, amounted to $602 which 
the Midland Company was required to pay, and this suit was 


* Decision rendered, March 30, 1918. 167 N. W. Rep. 211. Syllabus by 
the Court. 
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brought to recover that sum from the defendant herein on its 
policy of insurance. The cause was tried to the court without 
a jury, and resulted in findings and a judgment for the defend- 
ant dismising plaintiff's action. Appellant’s main contention is 
that the trial court erred in a conclusion of law that the failure 
of the assured to give notice to the defendant company of the 
alleged accident to Omar Earl at the time or. shortly after it 
occurred released the insurance company from all liability to 
plaintiff on its policy. 

There was no dispute between the parties as to the issuance of 
the policy on which the suit as brought or as to its terms, one of 
which was: 

“The assured, upon the occurrence of an accident, shall give 
immediate written notice thereof, with the fullest information 
obtainable at the time, to thé American head office of the cor- 
poration, or to one of its duly authorized agents. The assured 
shall give like notice, with full particulars, of any claim made 
on account of such accident. If thereafter any suit is brought 
against the assured to enforce such claim, the assured shall im- 
mediately forward to the American head office of the corpora- 
tion every summons or other process that may be served upon 
the assured.” 

This provision was pleaded as a defense, and on this provi- 
sion the court found for the defendant and dismissed the plain- 
tiff’s action. The record and bill of exceptions show without 
serious dispute that the 20th day of May, 1911, while the 
policy in question was in force, Omar Earl, while employed by 
the appellant as a janitor in its plant, was struck by a fire door, 
and was found down a stairway between the first floor and the 
basement of this building; that he fell down on the steps and 
rolled down the stairs until he reached the third or fourth step 
from the bottom, when he was caught by a fellow workman and 
helped the rest of the way to the basement floor. Earl immedi- 
ately stated to all of those present that he was not injured or 
hurt in any way except a slight abrasion of the skin on one of 
his fingers He went on with his work at once, refusing to con- 
sult a doctor, and continued his employment for many months 
thereafter, drawing full pay and never making any complaint 
of any injury to any one. More than a year afterwards Earl 
left the employment of the Midland Company and engaged in 
keeping a rooming house, and on the 18th day of April, 1914, 
without any notice or making any claim of injury, commenced an 
action against the company for damages, alleging that he sus- 
tained injuries by reason of the accident of May 20, 1911. ~As 
soon as summons was served on the Midland Glass & Paint 
Company, and it had notice of Earl’s claim, it immediately sent 
the summons to the insurance company and gave it notice of the 
claim, together with a full statement of all the facts, and re- 
quested the defendant company to defend the suit. This the 
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defendant refused to do, and claimed that it was under no 
obligation to the assured, because it had not been notified of the 
accident of May 20, 1911; that the policy was void for that 
reason. 

[1] The appellant then filed an answer in the said action, but 
finally, after notifying the insurance company of its intention to 
do so, settled the suit by allowing the plaintiff to take judgment 
for $575, costs and attorney’s fees, as above stated, and after 
paying the judgment brought the suit against the insurance com- 
pany on its policy. Appellant in support of its contention cites 
Chapin v. Ocean Accident & Guarantee Corporation, 96 Neb. 
213, 147 N. W. 465, 52 L. R. A. (N. S.) 227. That case seems 
to be decisive of the instant case. In that case the appellee 
herein was the defendant, and pleaded the same provision of the 
policy as in this case. It was then held that the facts, which 
were much the same as those in the instant case, were sufficient 
to excuse the plaintiff from notifying the insurance company of 
the alleged accident at or immediately after it occurred, and the 
defendant was held liable on its policy. In the opinion by Letton, 
J., it was said: 

“As used in an indemnity policy such as this, we are of opin- 
ion that the word ‘accident’ means an undesigned and unforeseen 
occurrence of an afflictive or unfortunate character resulting in 
bodily injury to a person other than the insured. It is evident 
that it cannot have been the intention of the parties that such 
an accident as a mishap, casualty, or misadventure occurring 
without bodily injury to any one should be reported, since with 
such an occurrence defendant has no concern. ‘To illustrate, 
suppose that in carelessly closing the door of an automobile the 
man in charge should inflict a slight or trivial bruise upon a 
passenger or bystander, of which no present external indication 
appeared, and as to which the individual disclaimed any injury, 
or suppose that the finger of such a one was pricked or his skin 
abraised in some manner, resulting from the use of the automo- 
bile; would the policy make it imperative that immediate notice 
of such occurrences should be given, upon the penalty of a loss 
or forfeiture of the insurance in case an injury later developed? 
We cannot take this view. If no apparent injury occurred from 
the mishap, and there was no reasonable ground for believing .at 
the time that bodily injury would result from the accident, there 
was no duty upon the assured to notify the insurer.” 

[2] We quote the foregoing language with approval, and it 
seems clear that the assured in this case was under no obliga- 
tion to notify the insurance company of the slight accident May 
20, 1911. He was not required to give notice of an injury so 
long as there was no evidence that the injury existed. Wood- 
men Accident Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. 
R. A 291, 89 Am. St. Rep. 777; South Knoxvllie Brick Co. v. 
Empire State Surety Co., 126 Tenn. 402, 150 S: W. 92, Ann. 

a 








708 Insurance Law Journal, Vol. 51. — [June, 1918. 


Cas. 1913E, 107; Empire State Surety Co. v. Northwestern 
Lumber Co., 203 Fed. 417, 121 C. C. A. 527. 

This court does not look favorably on conditions of for- 
feiture, and they are not to be adopted unless such was the 
obvious intention of the parties. In Phenix Ins. Co. v. Hol- 
combe. 57 Neb. 622, 78 N. W. 300, 73 Am. St. Rep. 532, Mr. 
Justice Sullivan, speaking for this court, said: 

“Forfeitures are not favored, and in contracts of insurance a 
construction resulting in a loss of the indemnity for which the 
insured has contracted will not be adopted except to give effect 
to the obvious intention of the parties.” 

In Woodmen Accident Ass’n v. Pratt, supra, it was stated in 
the syllabus: | 

“When a time is fixed in a policy of accident insurance for 
the giving of the notice of an accident and injury resulting 
therefrom for which indemnity is claimed, with the particulars 
thereof, which is reasonable in its character, this will ordinarily 
be regarded as a condition precedent to be complied with before. 
a recovery can be had. * * * The question of the sufficiency 
of the excuse offered, and the reasonableness of the time in 
which the act is performed, [is] to be determined according to 
the nature and circumstances of each individual case; the bene- 
ficiary in all cases being required to act with diligence, and 
without laches on his part.” 

In the case at bar it clearly appears that no one had any idea 
that a claim for damages would ever result therefrom. Indeed, 
Earl himself at all times stated that he was not hurt and the 
abrasion on his finger was so slight that it never interfered with 
his work. In fact, he continued to perform his duties without 
complaint, receiving full pay for many months and never noti- 
fied the insured until his suit was brought. Notice of his claim 
was given to the defendant company as soon as the assured 
knew of it, and under the circumstances we hold that the policy 
was not forfeited by the failure to give defendant notice on or 
immediately after th 20th day of May, 1911. It follows that 
appellant’s contention is well founded. 

he judgment of the, district court is reversed, and the cause 
is remanded for further proceedings. 

Reversed and remanded. 

Sedgwick, J., not sitting. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 





DOWNS 
v. 


NEW JERSEY FIDELITY eo Ie GLASS INS. CO. or Newark. 
No 


‘ ae — BURGLARY INSURANCE—DAMAGES — LIA- 
BILITY. 


The plaintiff was insured by defendant against direct loss by burglary, 
theft, or larceny of property described in a schedule annexed to a 
certain policy and insured thereunder. A breaking and entering 
occurred while the plaintiff’s house was closed in the summer time, 
and certain goods were taken from their depositories and out of the 
packages containing them, and distributed throughout the room 
where they were contained; and various garments, thus exposed, 
were eaten by moths and damaged. Held, that this damage was 
not directly, but only indirectly and consequentially, due to burglary, 
theft, or larceny, and consequently plaintiff was not entitled to 
recover for those damages under the policy. 


(For other cases, see Insurance, Dec, Dig. § 425.) 
Parker, Bergen, Kalisch, Black, White and Williams, JJ., dissenting. 


(Additional Syllabus by Editorial Staff.) 


2. CONTRACTS--—CONSTRUCTION AND EFFECT — QUESTION 
FOR JURY. 

The construction and effect of a written instrument is a matter of law 
for the court; but when such construction depends upon extrinsic, © 
disputed facts, jury question is presented. 


(For other cases, see Insurance, Dec. Dig. § 176[3].) 


3. BURGLARY—DEFINITION. 

Burglary is the breaking and entering into a mansion house in the night- 
time with intent to commit a felony, including a house which owner 
has left for short season animo revertendi, though no one is in it 
at the time of the burglary. 

(For other cases, see Insurance, Dec. Dig. §§ 2, 6.) 

(For other definitions, see Words and Phrases, First. and Second Series, 
Burglary.) 

4. LARCENY—“THEFT.” 

Theft is defined to be a popular term for larceny. 


(For other cases, see Insurance, Dec. Dig. § 1.) 
(For oer) definitions, see Words and Phrases, First and Second Series, 
Theft. 


5. LARCENY—DEFINITION. 

Larceny is the felonious taking and carrying away of the personal goods 
of another with the intent to steal them. 

(For other cases; see Insurance, Dec. Dig. § 1.) 

(For other definitions, see Words and Sivaien: First and Second Series, 
Larceny.) 


* Decision rendered, March 4, 1918. 103 Atl. Rep. 205. Syllabus by 
the Court. ; 
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Appeal from Supreme Court. . 

Action by Fannie B. Downs against the New Jersey vee & 
Plate Glass ‘Insurance Company, of Newark, N. J. Judgment for plain- 
tiff, and defendant appeals. Reversed, with a venire de novo. 


Henry G. Pilch, of Newark, for appellant. 
McCarter & English, of Newark, and Walter L. Bunnell, of New 
York City, for appellee. 


Wa ker, Ch. [1] This was an action upon a policy of 
burglary insurance, which by its terms, insured the plaintiff for 
direct loss by burglary, theft, or larceny, of any of the property 
of the assured, described in a certain schedule, and stated therein 
to be insured thereunder. The articles described in the schedule, 
among others, were wearing apparel, furs, rugs, tapestries, etc. 
A breaking and entering occurred during the summer of 1915. 
The plaintiff's house was closed during the latter part of June, 
and the crime was discovered on August 31st of that year. It 
had evidently occurred some weeks before discovery. In addi- 
tion to taking various articles of value, the thieves opened cer- 
tain bureau drawers in the house, in which had been put away, 
wrapped in newspapers and camphor, various articles of cloth- 
ing, made of woolens, such as skirts, furs, coats, and other gar- 
ments. The contents of the drawers were distributed through- 
out the room, and on the beds. As a result of this action by the 
thieves various garments mentioned were eaten by moths and 
damaged. The plaintiff had a verdict, and from the judgment 
entered thereon, the defendant appealed. 

The plaitintiff, in addition to proving loss of stolen articles, 
also offered proof that moths damaged certain articles of clothing 
of the plaintiff. The defendant objected to testimony as to the 
damage by moths; the ground of objection being that the policy 
only covered direct loss, and that that by the moths was not 
direct. The trial judge admitted the testimony, and an exception 
was taken. The trial court also refused to charge the jury that 
the plaintiff was not entitled to recover for damage done by 
moths, as requested by the defendant, and exception was taken to 
such refusal. 


The plaintiff-respondent relies upon the cases of Sommer 
Faucet Co. v. Cas. Ins. Co., 89 N. J. Law, 693, 99 Atl. 342, and 
Harris v. Am. Cas. Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. 
A. (N. S.) 70, Ann. Cas. 1914B, 846, decided in this court; but 
they do not apply. In Sommer Faucet Co. v. Com. Cas. Ins. Co., 
the suit was upon the policy insuring against accidents growing 
out of usual and necessary repairs and alterations, and the ques- 
tion was whether recovery could be had for injury received in 
connection with the reconstruction of a platform, and that, in 
turn, depended upon whether the reconstruction was a usual 
repair or alteration. There was evidence from which it could be 
inferred that what was done was something more than was-usual 
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or necessary, and went beyond. The Supreme Court held that 
whether or not something more than was usual or necessary was 
done dependent upon extrinsic facts, as to which there was a dis- 
pute, which raised a question for the jury to determine. There 
the question was whether the work done came within the terms 
of the contract or policy. Here the question is not whether moths 
destroyed the articles of apparel, but whether the contract of 
insurance, by its terms, extended to that sort of loss. By the 
excerpts from the opinion in Harris v. Am. Cas. Co., in the brief 
for respondent, it appears that that case is used to illustrate the 
doctrine that words contained in a policy of insurance should be 
construed most strongly against the insurer, where the policy is 
so framed as to leave room for two constructions. But in the 
case at bar there is no ambiguity in the pertinent language of the 
policy. The contract under consideration insured the plaintiff 
“for direct loss by burglary, theft, or larceny.” As to whether 
the indirect loss occasioned by moths ruining certain articles dis- 
turbed by the thieves, but not carried away by them, and, there- 
fore, not stolen, is within the terms of the policy, is a question 
of construction, and therefore one of law for the court. 


[2] The construction and effect of a written instrument is a 
matter of law to be determined by the court and not by the jury; 
but when such construction depends upon extrinsic facts, as to 
which there is a dispute, a jury question is presented. Sommer 
Faucet Co. v. Com. Cas. Ins. Co., 89 N. J. Law, 693, supra, at 
page 695, 99 Atl. 342. See, also, Hope v. The Maccabees, 102 
Atl. 689, 691. 


[3-5] It is to be remembered that the insurance was for direct 
loss by burglary, theft, or larceny. Burglary is the breaking and 
entering into a mansion house in the nighttime with intent to 
commit a felony. 4 Bl. Com. 224; State v. Wilson, 1 N. J. Law, 
439, 440, 1. Am. Dec. 216. While the breaking open of a house 
wherein no man resides, and which for the time being is not a 
mansion house, is not attended with the circumstances of mid- 
night terror, nevertheless, the house wherein a man sometimes 
resides and which the owner has only left for a short season 
animo revertendi, is the object of burglary, though no one be in it 
at the time of the act Committed. Id. 225. Theft is defined to 
be a popular term for larceny. Bouv. Law Dic. (Rawle’s Rev.) 
vol. 2, p. 1115. Larceny is the felonious taking and carrying 
away of the personal goods of another. 4 Bl. Com. 229. And 
this animo furandi, that is, with intent to steal. Id. 232. See, 
also, Gardner v. State, 55 N. J. Law, 26, 26 Atl. 30. 

Although section 131 of the Crimes Act (Comp. Stat. p. 1787) 
denounces as a high misdemeanor the crime of willfully and ma- 
liciously breaking into and entering any church, meeting house, 
dwelling house, shop, etc., by night, with intent to rob, steal, 
kill, etc., that does not do away with the distinctive offense of 
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burglary at common law, although it includes it. Connors v. - 
State, 45 N. J. Law, 340, 346. 

Now, if the breaking and entering in this case amounted to a 
burglary, the distributing of the disturbed articles into places 
where moths could fasten upon them was not, in and of itself, a 
felony at common law, nor a misdemeanor under our statute. If 
the entry of thieves were made in the nighttime, and if it were 
not burglary because the dwelling was unoccupied, or if the entry 
were made in the daytime, when it would not be burglary, still, 
the scattering of the goods which were not asported was neither 
larceny nor theft, which, as we have seen, are practically con- 
vertible terms. In no event was the displacing and disposal of 
the premises, of certain goods which were not stolen, direct loss 
by burglary, theft, or larceny, so far as damage by moths is con- 
cerned, although such damage may be directly traceable to the 
exposing of the goods to attack by moths, which before, by reason 
of the packages containing them and the repositories in which 
they were placed, were immune from those insects. If it may be 
said that the damage was due at all to burglary, theft, or larceny, 
it was certainly indirect and consequential, but not direct. And 
this because a new and independent cause intervened between the 
peril insured against and the damage. 

The Supreme Court decided in Ross v. L. & L. & G. Ins. Co., 
83 N. J. Law, 340, 84 Atl. 1050, that under a policy of fire in- 
surance which provided that the insurer should not be liable for 
loss caused by an explosion unless fire ensued, and then only for 
the damage by fire, the insurer could not be held for loss by ex- 
plosion, even though due to the ignition of a match. In other 
words, that where a policy insured against loss by fire resulting 
from an explosion, there was no liability for damage resulting 
from the explosion, though caused by fire. The court, in its 
opinion, speaking by Mr. Justice Swayze (83 N. J. Law, 343, 84 
Atl. 1050), said that the policy is one insuring against loss or 
damage by fire, and that the construction contended for would 
convert it into a policy against loss by explosion, that the fire 
did no damage except by reason of the explosion, and that a loss 
of that kind is one by explosion and not by fire, upon the prin- 
ciple that it is the proximate and not the remote cause that is 
looked at. 

Because, by the admission of evidence and the charge of the 
trial judge, the plaintiff in the case at bar was permitted to re- 
cover for damages done by moths, which damage may have 
entered into the verdict of the jury, the judgment under review 
must be reversed, to the end that a venite de novo may issue. 

Parker, Bergen, Kalisch, Black, and Williams, JJ., dissenting. 


Waite, J. (dissenting.) In Davenport v. McClellan, 88 N. 
J. Law, 653, 96 Atl. 921, and in Vallency v. Rigillo, 102 Atl. 348, 
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. we held that the action of an irresponsible child, five years old, 
did not constitute an intervening proximate cause. I am unable 
to give to the natural and universally expected action of the 
moths in the present case, where furs were exposed to their 
ravages in summer time, any higher classification. 

If a burglar broke into my dwelling house to steal a valuable 
painting hanging on the wall, and in order to get something to 
stand on so he could reach it pushed over to it a cabinet from 
another part of the room, without, however, first removing a 
handsome Sevres vase which stood upon the cabinet,and which in 
consequence, by virtue of the law of gravity, fell to the floor and 
was broken, I do not think any one would regard very seriously 
a claim that the destruction of the vase was not the direct result 
of the burglary on the ground that the law of gravity was an in- 
tervening proximate cause. 

It is bacause I find it impossible to give to the one law of nature 
a higher potency in this respect than to the other that I vote to 
affirm the judgment of the circuit court. 
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1. INSURANCE—INDEMNITY POLICIES—LIMITATIONS. 
Though Code Civ. Proc. § 382, subd. 5, as to limitations on relief for 
fraud, does not begin to run until discovery of the fraud, an in- 
demnity insurer may fix a time limit for its liability for secret 
breaches of trust insured against, if it uses clear and unmistakable 
terms to cut off liability. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE--INDEMNITY POLICIES—CONSTRUCTION— 
eee OF BOND’—“TERMINATION OF LIABIL- 











Where bond, idemnifying antiant defaults of bank employee, referred. 

to both the “termination of the bond.” which meant expiration as 
to future liabilities, and “termination of liability,” the latter expres- 
sion was not synonymous with the former. 


(For other cases, see Insurance, Dec.. Dig. § 430.) 


3. INSURANCE—INDEMNITY POLICIES—STATUTES APPLI- 
CABLE—“INSURING FIDELITY OF PERSONS HOLDING 
PLACES OF TRUST.” 


A surety company, which wrote a bond for a bank employee. indemnifying 
*Decision rendered, March 15, 1918. 169 N. Y. Supp. 774. 
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against defatlts, was engaged in the business of insuring the fidelity 
of persons holding places of trust, Within Insurance Law (Consol. 
Laws, c. 28) § 70, subd. 4, and was subject tothe principles of 
insurance law, with the incidents of duration of risk, liability for 
return of premium, and, as to the contract, to the rule of construction 
contra proferentem. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—INDEMNITY CONTRACTS—CONSTRUCTION. 

Under a policy indemnifying a bank against default of an employee, 
terminating liability as to subsequent acts on discovery of default, 
discharge of the employee, or notice of termination, and requring the 
claim to be presented within six months after termination of the 
liabilty, where employee’s defalcation was not discovered for two 
years, the surety was liable since the secret breach was within the 
terms of the bond, which was not confined to misdoings committed 
and discovered while the bond was running, since a liability does 
not terminate so long as the insurer may be held liable at all. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


~ 6. INSURANCE—INDEMNITY POLICIES—RIGHT TO SUE. 


Where defendant indemnified a bank against defaults of an employee, 
who embezzled money, and, to avoid liquidation of the bank, a stock- 
holder paid the amount of the default, without taking an assignment, 
but with the understanding that moneys recovered would be repaid to 
him, the court might have decided as a matter of law that the bank 
itself could sue on the bond, as the real party in interest. 


(For other cases, see Insurance Dec. Dig. § 624[1].) 
Mills and Thomas, JJ., dissenting. 


Appeal from Trial Term, Suffolk County. 

Action by the First National Bank of East Islip against the National 
Surety Company. From a judgment for,plaintiff entered upon a verdict, 
defendant appeals. Affirmed. 


Defendant appeals from a judgment of the Supreme Court, entered 
in the office of the clerk-of Suffolk county on May 21, 1917, in favor of 
plaintiff, for $5,467.69 damages, and $95.79 costs, upon a verdict of a 
jury. The plaintiff a national bank, brought this action upon a surety 
or fidelity bond, executed by defendant, as surety, for its employee, C. 
W. Monzet, the material parts of which instrument are as follows: 

“The National Surety Company (surety) in consideration of the 
premium of twenty-five dollars ($25.00), payable on the 5th day of 
February during each and every year that this bond shall continue in 
force, herehy agrees to make good within sixty (60) days after satisfac- 
tory proof thereof to First National Bank of East Islip, employer, any 
loss not exceeding ten thousand dollars ($10,000), which the employer 
may sustain by reason of any act of personal dishonesty, forgery, theft, 
rent embezzlement, wrongful conversion or abstraction, on the part 
of C. W. Monzet, employee, in any position in the employer’s service, 
committed after the 5th day of February, 1912, and before the termination 
of this bond: Provided, that the employer shall not have had at the date 
hereof, any knowledge of the employee having been guilty of any act of 
personal dishonesty in any position in the employer’s service, or in the 
service of any other person, firm or corporation, and shall have notified 
the surety (at surety’s expense), by telegraph and registered letter, giving 
all known particulars, addressed to its home office, No. 115 Broadway, 
New York City, within ten (10) days after becoming aware of any such 
act, or facts indicating such act, or any such loss, and shall have, within 
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ninety (9)) days after the discovery of any such loss, filed with the 
surety an itemized statement of such loss, and produced for investigation 
all books, vouchers and evidence, in the employer's possession, and rend- 
ered every assistance (except pecuniary) to aid in bringing the employee 
to justice, which the surety may have required, and the annual premium 
charged hereunder shall have been actually paid to the surety or its duly 
authorized representative, within sixty (60) days after same shall have 
become due, and this bond shall have been duly executed by C. W. 
Monzet, employee. The liability of the surety hereunder shall immediately 
terminate as to subsequent acts of the employee: (a) Upon discovery 
by the employer of any default hereunder by the employee; (b) the em- 
ployee leaving the services of the employer; (c) thirty (30) days after 
receipt by the employer of written notice from the surety of its desire 
to terminate same. [Here is a clause providing for an arbitration of the 
amount of any loss.! Any claim against the surety hereunder must be 
duly presented to the surety within six (6) months after the date of the 
termination of the surety’s liability hereunder for any reason, and no 
action or proceeding shall be brought hereunder unless begun within two 
(2) years after the employer shall have given notice of such claim.” 


While Monzet was in the plaintiff's employ, he embezzled $11,690.04 
from plaintiff's funds in its savings department. The amount so taken 
between May 28, 1912, and December 23, 1913, while this bond was in 
force, was $7,168.13. This defalcation was not discovered until about, 
December 28, 1915, so that plaintiff did not present claim therefor to 
defendant until January 6, 1916. Frazier Gilman, a stockholder, to, make 
good this impairment of the bank’s assets, paid in to plaintiff this entire 
shortage. _He had, however, « realized, ‘from property received from 
Monzet, $2,100.44. After a charge, free ‘from exception, the jury’s verdict 
allowed this offset of $2,100.44, leaving $5,067.69 with $400 interest; 
$5,467.69. Only the defendant appealed. It urged: (1) That plaintiff’s 
claim had not been seasonably presented under the terms of the bond; 
(2) that not plaintiff, but Frazier was the real party to sue; (3) that the 
defalcation was committed while the bank was engaged in a savings 
business, which was ultra vires. 


Argued before Jenks, P. J., and Thomas, Mills, Rich, and Putnam, JJ. 


Carlisle Nordwood, of New York City, for appellant. 

Oliver C. Carpenter, of New York City (Charles H.. Stoll, of 
Hicksville, and Charles P. Rogers, of New York City, on the brief), for 
respondent. 


Putnam, J. Appellant’s chief point is that the court should 
construe the appellant’s bond so that its clause “the termination 
of the surety’s liability hereunder for any reason” should mean 
the “end of the bonded period,” or the “termination of the bond.” 
This is the more difficult, because appellant has itself distinguished 
these expressions in this bond. In limiting the period of the 
risk of Monzet’s acts of personal dishonesty or embezzlement, it 
states after the 5th day of February, 1912, and “before the 
termination of this bond.” Appellant’s contract has no clause that” 
limits its liability for present or past acts, even if not found out. 
There is such a right as to Monzet’s subsequent acts, if Monzet 
should be found in default, if he leaves the service, or in 30 days 
after the bank gets notice of the surety’s “desire to terminate 
same.” Apparently there would be a return premium, if the 
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surety gives this notice to terminate the bond; but, if by discov- 
ery of default the bond terminates, the premium shall be deemed 
fully earned. 

[1] Although our statute of limitations, in respect to relief for 
fraud, does not begin to run till the.fraud is discovered (Code 
Civ. Proc. § 382, subd. 5), there is no public policy that prevents 
an insurer from fixing a time limit for its liability for secret 
breaches of trust in a bank, which often long escape detection. 
Indeed, a clear and proper clause of that kind tends to require 
stricter scrutiny over the employee’s accounts and transactions, 
and thus to benefit and promote diligence in the oversight of 
trusted subordinates. But the insurer should use clear and un- 
mistakable terms to cut off liability for delayed claims. It might 
express this limit for claims as “within six months after the 
period of this bond”; or, perhaps, “after this bonded period shall 
expire from any cause,” or “within six months after the death, 
dismissal, or retirement of said employee from the service of 
the employer, within the period of this bond, whichever of these 
events shall happen first” (Ballard County Bank’s Assignee v. 
U.S. Fidelity & Guar. Co., 150 Ky. 236, 150 S. W. 1, Ann. Cas. 
1914C, 1208): or to make good losses sustained “during the 
continuance of this bond, and discovered during said continuance, 
or within six months thereafter, and within six months from the 
death or dismissal or retirement of the employee from the service 
of the employer” (California Savings Bank v. American Surety 
Co. of New York [C. C.] 82 Fed. 866); or to a loss sustained 
“and discovered during the continuance of the currency of this 
bond, and within six months from the employee ceasing to be in 
the said service” (Guarantee Co. v. Mechanics’ Savings Bank & 
Trust Co., 80 Fed. 766, 26 C. C. A. 146). 

[2] But appellant’s contract referred to two different events— 
the “termination of the bond,” which was its expiration as to fu- 
ture liabilities (as afterward agreed on February 5, 1914), and 
the “termination of the surety’s liability hereunder for any rea- 
son,”’ a vague expression not interchangeable with the former. 

[3] The appellant here is not the old-time accommodating indi- 
vidual surety, who may invoke the doctrine of strictissimi juris.” 
American Bonding Co. v. Kelly, 172 App. Div. 437, 158 N. Y. 
Supp. 812; St. John’s College v. AStna Indemnity Co., 201 N. Y. 
342, 94 N. E. 994. In writing this bond it engaged in the business 
of insuring the fidelity of persons holding places of public or 
private trust. Insurance Law (Consol. Laws, c. 28) § 70, subd. 
4. It is subject to the principles of insurance law, with the in- 
cidents of duration of risk, liability for return of premium, and 
in respect to the contract (which it prepares and offers to its in- 
sured) to the salutary rule of construction contra proferentem. 
Appellant has engaged in a branch of insurance of great moment 
to banks and financial institutions. If the wording is open to two 
constructions, it cannot complain at our upholding its liability, 
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since, as its attorney prepared the instrument which the court is 
invited to interpret, it could readily have avoided such ambiguous 
expressions. This is an axiom in insurance law. Am. Surety Co. 
v. Pauly, 170 U. S. 133, 144, 18 Sup. Ct. 552, 42 L. Ed. 977; 
Preston v. AXtna Insurance Co., 193 N. Y. 142, 85 N. E. 1006, 19 
L. R. A. (N. S.) 133; Royal Insurance Co. v. Martin, 192 U. S. 
149, 162, 24 Sup. Ct. 247, 48 L. Ed. 385; Anderson v. Fitzgerald, 
4 House of Lords Cas. 510. 

[4] In this contract a secret breach is within the terms of the 
bond, which is not confined to misdoings committed and discov- 
ered while the bond is running. In the attempt to cut off a lia- 
bility that actually exists, clear words must be used. Here this 
limit runs beyond expiration of the bond period. It is strangely 
worded to say six months after the date of the termination of 
appellant’s liability for any cause. Obviously there are set forth 
different modes of terminating liability, but all referring to lia- 
bility in futuro, or to acts after this attempt to cut short the bond. 

[5] A “liability” cannot be said to terminate until the insurer 
can no longer be held answerable for any matters under its con- 
tract. The “risk” may be terminated at expiration of the bonded 
period, or by earlier methods of cancellation. We are not to 
frame for appellant a new or stricter contract than it has prof- 
fered, or to extend that avenue of deliverance which it has not 
well and distinctly marked. 

[6] The contention that plaintiff is not the real party in interest 
is on the ground that Mr. Gilman became assignee of this claim 
in suit, although there was no actual assignment made. As a 
stockholder, he turned over property to make good the shortage, 
as otherwise the bank might be put into liquidation. It is evi- 
dent that the understanding was that whatever should be realized 
by the bank in attempting to collect the defalcation even from the 
surety company should be credited to the stockholder, so that his 
payment would in the end stand merely for the final deficiency. 
This appears from the letter, which the then president of the 
defendant bank wrote to the stockholder. The learned trial court 
submitted to the jury the question whether or not the bank still 
owned the claim. In so doing he gave to the defendant even more 
than it was in that regard entitled to, because that question might 
well have been decided in favor of plaintiff as matter of law. 

The contention that the bank was engaged unlawfully in doing 
a savings bank business, so that defendant is not liable under the 
bond, was not in the amended answer, or raised at the trial. 
Moreover, the evidence does not appear to warrant the conclusion 
that defendant held itself out as a saving bank. National banks 
in the country condict what is called a savings department, and 
apparently without objection by the Federal officials suvervising 
such institutions. 

I advise, therefore, that the judgment appealed from be af- 
firmed, with costs. 
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Jenks, P. J., and Rich, J., concur. Mills, J., dissents, and votes 

| to reverse the judgment and dismiss the complaint, upon the 
ground that the action, when commenced, was barred by the fail- 
ure of plaintiff to present to the defendant the claim within six 
months after the expiration of the bond period; the provision of 
the bond in that respect being free from ambiguity and not sus- 
ceptible of any other reasonable construction. With him Thomas, 
J., concurs. 


SUPREME COURT OF NEW YORK. 


SpeciAL TerM, ALBANY COUNTY. 


TROY AUTOMOBILE EXCH. 
uv 


HOME INS. CO* 





2. INSURANCE—THEFT INSURANCE—DURATION OF RISK. 


Under an open policy insuring an automobile against loss or damage in 
a certain amount on any single occasion by theft, etc., by any person 
other than those in insured’s service or employment, delivered with- 
out describing the property, amount of insurance premium, or dura- 
tion, except that it was from noon on a certain day to noon on later 
date, construed with a certificate keeping it in force from August 30 
to September 30, 1913, the insurance was from noon of August 30th 
to noon of September 30th. 


(For other cases, see Insurance, Dec. Dig. § 177.) 





Action by the Troy Automobile Exchange against the Home In- 
surance Company. Demurrer to separate defenses alleged in amended 
answer overruled. 


John F. & William H. Murray, of Troy, for plaintiff. 
Shaw, Bailey & Murphy, of Troy, for defendant. 





CueEster, J. The plaintiff demurs to three separate defenses 
alleged in the amended answer on the ground that they are in- 
sufficient in law upon the face thereof, and also to what the 
plaintiff terms a counterclaim in such answer on the ground that it 
does not state facts sufficient to constitute a cause of action. 
The so-called counterclaim is included in one of the alleged de- 
fenses above mentioned. The defendant on the argument chal- 
lenges the amended complaint as insufficient. 

[1] The action has been once tried and resulted in a verdict 
for the plaintiff. The judgment entered upon the verdict was 
affirmed in the Appellate Division. 164 App. Div. 761, 149 N. 
Y. Supp. 978. The case was taken to the Court of Appeals, 


*Decision rendered, January, 1918. 169 N. Y. Supp. 796. °* 
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where the judgment of the Appellate Division was reversed and 
a new trial granted, with permission to the plaintiff to apply to 
the Special Term for leave to amend the complaint. 221 N. Y. 
58, 116 N. E. 786. 

The action is brought on what is known as an open auto- 
mobile policy issued by the defendant to the plaintiff. It appears 
that the policy was delivered in blank, without describing the 
automobile or stating the amount of insurance, the rate, the 
premium, or the duration, except that it was to be “from the 
—day of , 19—, at noon (standard time) to the 
day of , 19—, at noon (standard time).” It contained 
provisions, however, that the insurance was to be “in such sums 
and for such periods of time as may be shown in the certificate 
issued in connection herewith signed by the duly authorized agent 
of the company,” and also that the insurance was “against loss 
or damage if amounting to twenty-five ($25) dollars or more on 
any single occasion by theft, robbery, or pilferage by any person 
or persons other than those in the employment, service, or house- 
hold of the insured.” It appears that under this policy two cer- 
tificates or binding slips were delivered by the defendant to the 
plaintiff; one, No. 10, which stated the rate, the premium, a 
description of the automobile in question, and the amount and 
duration of insurance to be $1,000 “from the 30th day of August, 
1913, to the 30th day of September, 1913.” This certificate was 
countersigned by the agent of the defendant on August 30, 1913. 
The other certificate, No. 31, was issued under the same policy, 
stating the same rate and premium and amount of insurance, and 
that it was to run “from the 30th day of September, 1913, to the 
30th day of October, 1913.” This certificate was countersigned 
by the agent of the defendant on the 30th day of September, 1913. 


The cause of action alleged in the origina: complaint was based 
on the open policy and certificate No. 31, ahd it was there alleged 
that the automobile was stolen on the 29th day of August, 1913, 
and was damaged to the extent of $1,000 and by a person or 
persons other than those in the employment, service, or household 
of the insured. The only question litigated on the trial was as 
to whether the automobile was stolen or not, although the de- 
fendant made a motion to dismiss the complaint on the ground 
that it did not state cause of action. The real ground underlying 
the motion was not stated to the court. When the case reached 
the Appellate Division, the real ground was stated, but that 
court unanimously affirmed the judgment, which was reversed 
as above stated in the Court of Appeals on the ground that the 
alleged theft did not take place during the lifetime of the cer- 
tificate mentioned in the complaint, and therefore no cause of 
action was stated. The plaintiff thereafter applied to the Special 
Term pursuant to the leave granted by the Court of Appeals 
to amend, and such leave was granted. The amended complaint 

Vol. LI—49. 
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has been served, and the demurrer here is to some portions of 
the amended answer as.above stated. In the amended complaint 
the cause of action is alleged under the same open policy of insur- 
ance as in the original complaint, but under certificate No. 10, in- 
stead of No. 31, and upon the allegation that the automobile was 
stolen on the 30th day of August, 1913, after noon. It is claimed 
by the plaintiff that by inadvertence it had mentioned the wrong 
certificate in the original complaint, and had inadvertently stated 
in its proofs of loss, which were filed with the defendant within 
the time required by the policy, that the stealing was.on the 29th 
day of- August, instead of on the 30th. The amended complaint 
alleges that at the time the plaintiff’s automobile was stolen the 
defendant’s policy of insurance was in full force and effect under 
certificate No 10. The court at Special term allowed the amend- 
ment on the theory that it was not bringing in a new cause of 
action, as it alleged a cause of action under the same policy of 
insurance notwithstanding it mentioned a different and sub- 
sequent certificate continuing the insurance in force at the time 
of the alleged theft. If the court was in error in allowing the 
amendment on that theory, the way to correct the errors is on 
an appeal from the order allowing the amendment. It cannot 
be corrected by the determination of this demurrer. 

[2] The defendant, however, insists that the insurance kept 
in force by certificate No. 10 runs from August 30 to Septem- 
ber 30, 1913, and therefore, admitting the date of the theft to 
be August 30th, it is not included within the terms of the con- 
tract, because the word “from” would not include August 30th, 
or any part thereof, but would begin the next day; but the 
certificate must be construed in the light of the policy under 
which it was issued, and, reading both together as we must, it 
is clear that the insurance was from noon of the 30th of August 
to noon of the 30th of September. 

[3] The defendant also urges that the amendment brings in 
a cause of action which was barred by the statute of limitations 
under a condition in the contract of insurance which provides 
that no action under the policy could be sustained unless com- 
menced within 12 months next after the happening of the loss 
which time had elapsed before the amendment was allowed, but 
this claim is also based upon the erroneous idea, as I think, that 
the amendment allowed bringing in a new cause of action, in- 
stead. of perfecting the cause of action stated in the original 
complaint, so that also goes back to the question as to whether 
or not the amendment was properly allowed, which question 
cannot be determined at this time. I think therefore that the 
amended complaint which is questioned here states a good cause 
of action. 

[4, 5] The amended answer first admits several allegations of 
the amended complaint, and then contains a general denial of 
every allegation not admitted. Then also follows a specific 
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denial in great detail of every allegation not admitted. Follow- 
ing this come the three alleged defenses which are demurred to: 
First, facts are alleged which are intended to support the con- 
clusion that the automobile in quéstion never left the possession 
of an employee of the plaintiff and that certificate No. 10 did 
not cover it as an insurance contract under the circumstances 
alleged; second, facts under which it is claimed that the plaintiff 
had, in violation of a provision of the policy, attempted to de- 
fraud the defendant, by reason of which the policy was void 
and that the defendant had thereby been put to the expenses 
incurred in the suit amounting to $893, and, third, alleging failure 
“to seasonably serve proofs of loss under the contract of insurance 
evidenced by certificate No. 10 in violation of such contract. 
The plaintiff relies in support of its demurrer to the alleged 
defenses in the amended answer upon several cases decided ‘by 
the late Justice Gaynor, in which he held in substance that a 
“defense” can consist only of new matter, that is, matter which 
cannot be proved under a general denial (Schultz v. Greenwood 
Cemetery, 46 Misc. Rep. 299, and cases cited at page 301, 93 
N. Y. Supp. 180), and that here all these defenses are provable 
under the general denial. Perhaps that theory is in harmony 
with scientific pleading, but, unfortunately for the plaintiff’s 
contention, it has not met the approval of the Court of Appeals. 
In Staten Island M. R.-R. Co. v. Hinchliffe, 170 N. Y. 473, 
481, 63 N. E. 545, 547, it was said by Werner, J., in writing 
the opinion of the court, in reference to. defense of like character: 
“It is probably a defense that could be proved under the gen- 
eral denial, but this does not render the specific allegations demur- 
rable. There are defenses which may be stricken out on motion, 
but cannot be reached by demurrer. Section 500 of the Code 
of Civil Procedure provjdes: ‘The answer of the defendant 
must contain: 1. A general or specific denial of each material 
allegation of the complaint controverted by the defendant, or 
any knowledge or information thereof sufficient to form a belief. 
2. <A statement of any new matter constituting a defense or 
counterclaim in ordinary and concise language without repeti- 
tion.’ It may be conceded that this defense is not new matter 
as it is not in avoidance or confession of the matters set forth 
in the complaint. But it is none the less a defense, because it is 
what it termed in pleading, a denial. Bouvier’s Law Dictionary; 
Anderson’s Law Dictionary; Moak’s Van Stantvoord’s Plead- 
ings, p. 509. If authority for such a plain proposition is needed, 
we have it in the case of Benedict v. Seymour, 6 How. Pr. 289, 
304. That was one of the early decisions explaining the nature 
of pleadings under the Code, and in that case Judge Selden said: 
‘Defenses, then, are divisible into two classes: 1. Those -which — 
deny some material allegation on the part of the plaintiff. 2. 
Those which confess and avoid those allegations.’ It was also 
decided in’ that case that demurrer was not the proper method 
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of getting rid of such defenses, for the ‘plain reason’ that a 
demurrer admitted the truth of the plea; and the facts contained 
in such a plea, if proved or admitted, must necessarily constitute 
a good defense. [46 Misc. Rep. 308, 93 N. Y. Supp. 180.]” 
Taking the facts stated in these three “defenses” as admitted, 
for the purposes of the demurrer, it cannot be said that they are 
insufficient in law upon the face thereof. It may be that some 
parts of these voluminous defenses might properly be stricken 
out on motion, but demurrer runs to the whole defense, and 
not to a part thereof. Kager v. Brenneman, 33 App. Div. 452, 
54 N. Y. Supp. 94. If it is good in part, therefore, the demurrer 
cannot be sustained. 7 
The demurrer to the so-called counterclaim needs but little 
consideration. It is pleaded as a part of a defense. It is not in 
the pleading termed a counterclaim, nor is there any affirmative 
relief claimed against the plaintiff on account thereof. Under 
such circumstances its sufficiency as a “cause of action” need 
not be tested. 
The demurrer should be overruled, with $10 costs to the de- 
fendant to abide the event of the trial of the issue of fact. 
Demurrer overruled. 


UNITED STATES FIDELITY & GUARANTY CO. v. 
WALKER, SuperRINTENDENT OF BANKS OF STATE OF ALABAMA. 
(No. 3147.)* 


(U. S. Circuit Court of Appeals, Fifth Circuit.) 


1, PRINCIPAL AND SURETY—NOTICE TO SURETY. 


Where a bond, conditioned to save a bank harmless from embezzlement 
or larceny of its cashier, declared that, on discovery of any act 
capable of giving rise to any claim, the bank should at the earliest 
practicable moment give notice to the surety, the bank was not re- 
quired to give notice, when it was not so far informed of the 
conduct of its cashier, and of the intent accompanying that conduct, 
as to be aware that he was guilty of what amounted to embezzle- 
ment or larceny; suspicion not being enough. 


(For other cases, see Insurance, Dec. Dig. § 123[1].) 


2. PRINCIPAL AND SURETY—NOTICE TO SURETY—REQUIRE- 
MENT OF BOND. 


Where a bond conditioned to save a bank harmless from embezzlement 
or larceny of its cashier, required the bank, on discovery of any 
act capable of giving rise to a claim, to give notice to the surety at 
the earliest practicable moment, and declared that knowledge of a 
president, vice president, director, or other executive officer should 
be deemed the knowledge of the bank, recovery cannot be denied, 


* Decision rendered, January 24, 1918. 248 Fed. Rep. 42. 
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because no notice was given, where the only representatives of the 

who were apprised of the cashier's larceny or embezzlement 
participated in or connived at his offense, for, notwithstanding the 
terms of the bond, the knowledge of such officials cannot be deemed 
knowledge of bank. 


(For other cases, see Insurance, Dec. Dig. § 123[1].) 


3. PRINCIPAL AND SURETY—LIABILITY OF SURETY—DE- 
FENSES. 


Where the president of a bank incited and encouraged the cashier to 
appropriate the funds of the institution to his own use, the cashier 
cannot be deemed acting under the instructions of a superior, so that 
the surety on his bond, conditioned against loss by larceny or em- 
bezzlement, might escape under the clause excepting liability for 
acts done at the direction of a superior officer. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


4.,.PRINCIPAL AND SURETY—ACTIONS—RECOVERY. 


In an action on a cashier’s bond, conditioned to save a bank harmless, 
evidence held to show that as part of a fraudulent scheme the 
cashier, who was authorized to draw checks in the name of a partner- 
ship induced a third person, who was insolvent, to excute a note, 
that he then credited the sum to the account of the partnership and 
withdrew it for his own use, and that such action was not taken 
on objection by the partnership, that it was not liable on a note 
executed by it and held by the bank, but was a scheme of embezzle- 
ment, rendering the surety liable. 


(For other cases, see Insurance, Dec. Dig. § 161.) 


In Error to the District Court of the United States for the Middle 
District of Alabama; Henry D. Clayton, Judge. 

Action by A. E. Walker, Superintendent of the Banks of the State 
of Alabama, liquidating the Clanton Bank, against the United States 
Fidelity & Guaranty Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Before Walker and Batts, Circuit Judges, and Foster, District Judge. 


Lee H. Weil, Davis F. Stakely, and J. W. Vardaman, all of Mont- 
gomery, Ala., for plaintiff in error. 

B. P. Crum and Leon Weil, both of Montgomery, Ala., for defend- 
ant in error. 


ee 


TRELOAR v. KEIL & HANNON er au. (Civ. 1555.)* 
(District Court of Appeal, Third District. California.) 


1. INSURANCE—LIABILITY—INDEMNITY INSURANCE—IN- 
JURY TO THIRD PERSON—“DEFEND.” 

Under contract of P. insuring K., not against liability that may be in- 
curred by K., byt against loss and expenses arising from claims on 
K. on account of bodily injuries accidentally suffered, or alleged to 


*Decision rendered, Feb. 6, 1918. On rehearing, March 8, 1918. 171 
Pac. Rep. 823. 
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have been suffered by any person, and caused by K.’s horses. or 
vehicles, and providing that no action shall lie against P. for any 
loss or expense except such as has actually been sustained and paid 
by reason of a final judgment, P. is not liable to one so injured, so 
as to authorize action against it and K., and this notwithstanding 
provision of contract that, if action is brought on account of an 
accident K. shall notify P., and will settle or defend the action; 
“defend” not meaning to successfully defend. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Defend. 


2. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—STATUTES. 


Liability of the insurer on a policy, insuring against loss and expenses 
actually sustained and paid by reason of a final judgment by insured 
on account of a claim for injury to another from insured’s horses 
or vehicles, is not intended to be changed by Civ. Code, § 2777, 
providing that one who indemnifies another against an act to be 
done by the latter is liable to every person injured by such act; 
section 2778, subd. 2, providing that, on an indemnity against claims, 
demands, damages, or costs, the person indemnified is not entitled 
to recover without payment thereof. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


On Rehearing. 


4. INSURANCE—POLICY—CONSTRUCTION. 


Policy of insurance will not be construed against insurer, where this 
will require the doing of violence to its plain terms. 


(For other cases, see Insurance Dec. Dig. § 146[3].) 


j Appeal from Superior Court, Sacramento County; Charles O, Busick, 
udge. 

Action by Alfred Treloar against Keil & Hannon, a partnership and 
others. Judgment for plaintiff, and defendants appeal. Reversed in part, 
and affirmed in part. 


Meredith, Landis & Chester and Wachhorst & Wachhorst, all of 
Sacramento, for appellants. 

L. T. Hatfield and Frank A. Prior, both of Sacramento, for res- 
pondent. 


Se ee 


GEORGIA LIFE INS. CO. er at. v. OTTER CREEK COAL 
CO. (No. 9484.)* 


(Appellate Court of Indiana. Division No. 2.) 


3. PRINCIPAL AND AGENT—INSURANCE CONTRACT—NOTICE 
OF ACCIDENT. 

The provision of an employers’ liability insurance policy requring written 
notice of claim made on account of accident is complied with by 
insured’s giving notice and summons to the agent who wrote the 


*Decision rendered, April 3, 1918. 119 N. E. Rep. 151. 
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policy and who gave notice and summons to insurer, where insured 
had no notice of discontinuance of agency. 


(For other cases, see Insurance, Dec. Dig. 151[3].) 


Appeai from Superior Court, Vigo County; Fred W. Beal, Judge. 

Action by the’ Otter Creek Coal Company against the Georgia Life 
Insurance Company and another. Judgment for plaintiff, and defendant 
named appeals. Affirmed. 


Royse, Dix & Cooper, of Terre Haute, for appellant. 
G. S. Payne, of Brazil, for appellee. 


FARMERS’ HANDY WAGON CO. v. CASUALTY CO. OF 
AMERICA. (No. 30097.)* 


(Supreme Court of Iowa.) 


6. INSURANCE—INDEMNITY INSURANCE—WRITTEN NOTICE 
OF CLAIM—ESTOPPEL. 

Where the general agent of defendant indemnity insurance, who was 
notified orally of plaintiff's claim, made no objection to the notice 
and acted upon it, and fairly led ‘plaintiff to believe that the giving 
of written notice, as provided by policy, was unnecessary, defendant 
is estopped to defend on the ground of lack of written notice. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


7. INSURANCE--INDEMNITY INSURANCE—ACTION — CONDI- 
TION PRECEDENT. 

In an employer’s suit on indemnity policy, if insurer made explicit and 
unqualified denial of all liability, it waived its right to insist upon 
provision, requiring insured to contest claims of injured employees 
against him. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


8. INSURANCE—INDEMNITY INSURANCE—DENIAL OF 
LIABILITY—QUESTION FOR JURY. 

Whether there has been a denial by indemnity insurer of all liability is 
ordinarily a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


9. INSURANCE—INDEMNITY INSURANCE—WAIVER— EVI- 
DENCE. 

In suit by an employer against an indemnity insurer, a jury finding that 
there had been a waiver of provision of policy, requiring insured 
to contest claim of employee by suit, held warranted, defendant 
having denied liability. 

(For other cases, see Insurance, Dec. Dig. § 665 [8].) 


11. INSURANCE—WAIVER OF PROVISION—INDEMNITY POL- 
ICY—QUESTION FOR JURY. 

Defendant indemnity insurer’s answer, making explicit denial of liability, 
together with testimony of original repudiation, held to make de-. 


*Decision rendered, April 4, 1918. 167 N. W. Rep. 204. 
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fendant’s waiver of provision requiring insured to contest claim 
against him in court a jury question. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from District Court, Polk County; W. S. Ayers, Judge. 

The defendant issued to plaintiff a policy indemnifying plaintiff 
against any damages it might suffer by reason of bodily injuries due to 
accident by any employee of the plaintiff. This suit is to recover on said 
policy for damages sustained by plaintiffs from compensation made one 
of its injured employees. The plaintiff had a verdict, and defendant ap- 
peals. Affirmed. 


Clark, Byers & Hutchinson, of Des Moines, for appellant. 
Carr, Carr & Evans, of Des Moines, for appellee. 


BOWERS v. GATES err au. (No. 31.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—INDEMNITY INSURANCE—JOINING INSUR- 
ANCE COMPANY IN MALPRACTICE SUIT. 

That an insurance company has insured a physician against malpractice 
suit by an ordinary “physician’s liability policy” does not permit 
one suing the physician for malpractice to join the company as de- 
fendant; plaintiff having no right of action against the company. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 









Certiorari to Circuit Court, Washtenaw County. 
Action by Roy Bowers against Neil A. Gates and another. Motion 
in the nature of demurrer by defendant the Fidelity & Casualty Com- 
pany was denied, and said defendant brings certiorari. Order reversed. 







Argued before Ostrander, C. J., and Stone, Bird, Moore, Steere, 
Brooke, Fellows, and Kuhn, JJ 







Guy W. Moore and Hal. P. Wilson, both of Detroit, for appellant. 
Frank E. Jones, of Ann Arbor, for appellee. 


*Decision rendered, March 28, 1918. 166 N. W. Rep. 880. 


Misc.] Althoff v. Torrison. 


ALTHOFF v, TORRISON er at. (No. 20756.)* 


(Supreme Court of Minnesota.) 


6. INSURANCE—AUTHORITY OF AGENT—EVIDENCE. 


The settlement having been made by an insurance adjuster and it being 
necessary to show his authority to represent the defendant, it was 
permissible to prove such authority by showing that he was acting 
under the provisions of an indemnity policy issued to the defendant 
by his company. 

(For other cases, see Insurance, Dec. Dig. § 100.) 


Appeal from District Court, Hennepin County; John H. Steele, 
Judge. 

_ Action by Marie Althoff against Ole Torrison and others. Action 
dismissed as to defendants other than Ole Torrison, and judgment for 
plaintiff. From an order denying his alternative motion for judgment 
or for a new trial, defendant named appeals. Order affirmed. 


Briggs, Thygeson & Everall and Charles H. Weyl, all of St. Paul, for 
appellant. 

Daniel F. Foley, of Minneapolis, and Thomas C. Daggett, of St. 
Paul, for respondent. 


*Decision rendered, April 5, 1918. * 167 N. W. Rep. 119. Syllabus by 





the Court. 
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MASSACHUSETTS BONDING & INS. CO. v. CHORN, 
STATE INS. SUPERINTENDENT. (No. 20385.)* 


(Supreme Court of Missouri. Division No. 1.) 


1. CONSTITUTIONAL LAW—TAXATION—DUE PROCESS— 
to PROTECTION—FOREIGN CORPORATIONS—“CIT- 
The provision for taxation on premiums received from business done 
in the state by a foreign insurance company under Rev. St. 1909, § 
7099, is not in violation of Const. U. S. Amend. 14, § 1; such cor- 
porations not being “citizens” within the meaning of the amendment. 


(For other cases, see Insurance, Dec. Dig. §§ 206[1], 229[1], 283, 37.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Citizens.) 


2. TAXATION—UNIFORMITY—CLASSES. 

The provisions of Const. art. 10, § 3, that taxes shall be uniform upon 
the same class of subjects, are not violated by Rev. St. 1909, § 7099, 
providing tax on premiums received by foreign insurance companies 
from business done within the state but deducting amount paid for 
reinsurance by fire companies only, making them a separate class. 


(For other cases, see Insurance, Dec. Dig. § 40[5].) 


3. TAXATION—UNIFORMITY—EXCISE TAX—FOREIGN COR- 
PORATIONS 


While Const. art. 10, § 3, stating that taxes shall be uniform upon the 
same class of subjects, prescribes a definite rule for imposing prop- 
erty taxes, it was not intended to apply to excise or occupation 
taxes imposed on a foreign insurance company for doing business 
in state. 


(For other cases, see Insurance, Dec. Dig. § 40[1].) 


4. TAXATION—PROPORTION TO VALUE—“PROPERTY TAX.” 

The provision of Const. art. 10, § 4, that all property shall be taxed in 
proportion to its value applies only to property tax and the tax 
imposed upon premiums from business done within the state by 
foreign insurance companies by Rev. St. 1909, § 7099, is not a 
“property tax.” 

(For other cases, see Insurance, Dec. Dig. § 49.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Property Tax.) 


5. TAXATION—FOREIGN INSURANCE COMPANIES — PREM- 
IUMS--DEDUCTIONS. 


The intention of Rev. St. 1909, § 7099, is to tax premiums of foreign 
companies other than fire insurance companies on the gross amount 
of premiums received from business done in the state without 
deduction of premiums returned on account of cancellation or rein- 
surance. 


(For other cases, see Insurance, Dec. Dig. § 387.) 


* Decision rendered, March 4, 1918. Rehearing denied, March 29, 1918. 
201 S. W. Rep. 1122. 
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Appeal from Circuit Court, Cole County; J. G. Slate, Judge. 

Suit for injunction by the Massachusetts Bonding & Insurance Com- 
pany against Walter K. Chorn, as Superintendent of Insurance for the 
State of Missouri. From an order sustaining a demurrer dismissing the 
amended petition, plaintiff appeals. Affirmed. 


Harding, Deatherage, Murphy & Harris, of Kansas City, for ap- 
pellant. 

Frank W. McAllister, Atty Gen., and John T. Gode, Asst. Atty. Gen. 
for respondent. 
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LISS v. UNITED STATES FIDELITY & GUARANTY CO.* 
(Supreme Court of New York, Appellate Term, First Department.) 


1. INSURANCE—INSURANCE INTEREST—ASSIGNMENT FOR 
BENEFIT OF CREDITORS. 

One assigning his stock of goods for benefit of creditors has an in- 
surable interest against burglary. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


2. INSURANCE—BURGLARY INSURANCE—USE OF PREMISES. 

Subletting part of his loft by a manufacturer of ladies’ waists to a 
manufacturer of embroideries was a violation of a clause in a burglary 
policy that premises should not be occupied for any other purpose 
than that specified. 


(For other cases, see Insurance, Dec. Dig. § 33234.) 


3. INSURANCE—BURGLARY INSURANCE—“CHANGE OF CON- 
DITION OR CIRCUMSTANCES.” 

Subletting part of loft to another person was violation of a clause in a 
burglary policy against “change of condition or circumstances” with- 
out consent of insurer. 


(For other cases, see Insurance, Dec. Dig. § 332%.) 


4. INSURANCE—BURGLARY INSURANCE—CHANGE OF CON- 
DITION OR CIRCUMSTANCES. 

Assignment of stock of goods for benefit or creditors violated a clause 
in burglary policy against changes in condition or circumstances 
without consent of insurer. 


(For other cases, see Insurance, Dec. Dig. § 332%.) 


Appeal from City Court of New York, Trial Term. 

Action by Jacob Liss against, the United States Fidelity & Guaranty 
Company. Judgment for plaintiff. From the judgment, and an order 
denying a motion for a new-trial, defendant appeals. Reversed, with 
directions. 


Argued March term, 1918, before Bijur, Finch, and Mullan, JJ. 


Leonidas Dennis, of New York City (William J. McArthur, of 
New York City, of counsel), for appellant. 

Campbell & Markowitz, of New York City (Arthur C. Mandel, of 
New York City, of counsel), for respondent. 


*Decision rendered, March 27, 1918. 169 N. Y. Supp. 1027. 
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TOPICAL INDEX. 
From January to June, 1918, inclusive. 





I. Control and Regulation in General. 


ql) 
(2) 


(3) 
(4) 


(5) 


(6) 


(7) 


(9) 


(10) 


(26) 


(27) 
(31) 


“Theft” and “Larceny” defined. Downs v. New Jersey Fidelity & Plate 
Glass Ins. Co. of Newark (N. Jidssccccsrccsccssenceccesvencees 
Burglary is breaking and entering into house in nighttime with intent 
te commit felony, including house which owner has left for a 
short season. Downs v. New Jersey Fidelity & Plate Glass Ins. 

Co. CL Mowasls (Ni Fido ccccccsccccccecsccvccccsstevscsccccceces 
Fidelity company guaranteeing honesty of persons is an insurance com- 
Pany and bound by same rules of construction. Western Indem- 

nity Co. v. Free and Accepted Masons of Texas (Tex.)......... 
Master’s contract to protect servant from violence by strikers was not 
void as insurance contract made without requisite formalities. 
Hansen v. Dodweil Dock & Warehouse Co. (Wash.)............ 
Business of insurance is a proper subject for existence of police power. 
Firemen’s Ins. Co. of Newark, N. J., vs. Davis et al. “any... 

As applied to a case in which company did not give a bond, but de- 
posited securities, the two sections are not repugnant, nor is 

eaten 2701 limited to domestic companies or section 2708 to 
foreign companies. Wise v. Carolina Hail Ins. Co. et al. (8S. C.). 
Where husband, wife and daughter perished in common disaster, and 
there was no evidence as to survivorship, law indulged in no pre- 
sumption, and no determination could be made as to whether 
daughter survived or both her parents. In re Hammer, Public 
Adm’r—In re Smith’s Estate (N. V.).sccscvscvescsesesessenece 
Burglary is breaking and entering inte house in nighttime with intent 
to commit felony, including house which owner has left for a 
short season. Downs v. New Jersey Fidelity & Plate Glass Ins. 

Co. of Mowark ON. Fi)occcccccccpecccccccedccenpescctdeseccboce 
Where brokerage business was sold by agreement specifically pro- 
viding that it did not inelude sale of any business not on books, 
business shown on books of insurance company and not shown 

on books of brokerage company was eliminated. Moffat v. 

Archibald M. Ainslie Co. et al. (N. Y.)...-.scecescesees 

om. law of taxation, due process, etc. Massachusetts. Bona- 
& Ins. Co. v. Chorn, State Ins. Superintendent (Mo.)........ 

Aftegatious of complaint in the disjunctive that in violation of agree- 
ment, each defendant, brokerage company and its owner had 
solicited and accepted renewals of business from customers on 
books and records of defendants on certain date, did not show 
violation of agreement with respect to business sold, which was 
merely business shown on books of mangsing company. Moffat 

v. Aréhfbald M. Ainsife Co. et al (N. YV.)...ccccesccccsccsecscees 
Notwithstanding payment of dividends was to great extent volun- 
tary, those amounts should not be added to company’s gross 
ineome for tax under Corporation Excise Tax—as sums paid into 
reserve could not be used by corporation as — they should 

not be considered in computing its income taxation. Pru- 
dential Ins. Co. of America v. Herold. Collector of Internal 
Revenue (U. 8.)....... oboe bees doneesec eee Shneebees bess Remnsep ee 
Action by alien enemy company for conversion will be stayed though 
long delay may greatly impair its remedy, as moneys would be 
placed within potential control of German Empire—alien enemy 
property custodian may intervene and continue company’s prose- 
cution. Nord Deutsche Ins. Co. of Hamburg, Germany, v. John 
Xk, Dadley, dvP.. Ce... C6 Gi Gs Tei cv det vcdcoudébcteccsavcucs 
Holder of policy of unauthorized company may sue agent—holder need 
not comply with provisions of statute as to making and forward- 

ing proofs of loss. Barnett v. Matthews (Ala.)...........+..++ 
cue of the Statute is in favor of person sustaining loss. Barnett 
GV. MEGREROWE - CAIBID 506 codecctecccacectecdeseeccéccdccdseedesene 

Civil Code, Sec. 2756, fixing measure of indemnity in case of burning 
rty not valued in policy at an expense to insured to 
replace the articles, has no tion to pr tion under 
Pen, Code, Sec. 594, for making false affidavit proof of loss— 
evidence of presentation of claim admissible—such may 

be established without proof of actual presentation claim. 
People V8. Duier (CEL). cvvcccccvecccovscceeecaseedséseccccccs 


OU. Insurance Companies. 


(A) 
(32) 


(34) 


STOCK COMPANIES. 


eee company in process of organization, but without license 
no power to assume indebtedness contracted eae its pro- 

abies Reynolds v. Union Station Bank of St. Louis (Mo.).... 
oe stockholder has same right as minority stockholders to nego- 
fate stock for sale and obtain best price Possible therefor, in 
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view of his controlling interest. Royal Trust Co. et al. v. 
Equitable Life Assur. Soc. of the United States (U. S.)........ 
The Civ. Code authorizes corporations to borrow money, etc., does not 
deprive company of power to assign premium notes to be taken in 
ordinary course of business to secure loan and assignment was 
not invalid because notes were not in esse at date of assign- 
ment. Wise v. Carolina Hail Ins. Co. et al. (S. C.)...eeeeeeees 
Net surplus belonged to policy holders and stockholders had no interest 
therein entitling them to injunction restraining company from 
using it for purchase of its stock for retirement. Royal Trust 
Co. et al. v. menos Life Assur. Soc. of the United States 
is. MA Pah s wien ee ond whahowhe Cove eacnccdashseseaesecrcedbecsecece 
Statute not designed to limit powers or rights of superintendent and 
provisions of the order did not have reference to pending litiga- 
tion, since a right of action arises from the existence of a 
primary right and an invasion of that right by some delict 
and judgment against a corporation is not a part of its “prop- 
erty, contracts, and rights of action.” Hartigan et al. vs. 
Casualty Co. of America (N. Y.).....-00-- oo eereveccscccecece 
Where securities deposited with commissioner by company became 
insolvent exceeded amount required to be deposited by statute, 
policy-holders were only entitled as against one to whom 
company had assigned deposited securities to amount required 
by statute. Wise v. Carolina Hail Ins. Co. et al. (S. C.)......,.. 
An assignment by an insurance company, which was then solvent but 
which subsequently became insolvent, of premium notes then on 
hand or thereafter taken in ordinary course of business to 
secure loans made to it, was not unlawful as a preference or 
——* public policy. Wise v. Carolina Hail Ins. Co. et al. 
GB. B.D vii vvecsvcccse ce rendeccdbseceness oovasocee Seeec es veccccene 
MUTUAL COMPANIES. 
Insurance contract was deemed to be upon assessment plan. Rasch v. 
Bankers’ Life Ins. Co. of Des Moines, Iowa (MO.).......eeeeee0% 
Statute does not require any particular number of incorporators. 
Darnell v. Equity Life Ins. Co.’s Receiver. (Ky.)......sseeeeees 
No requirement regulating co-operative life companies that they 
shall be conducted upon principles of matuality of obligation. 
Darnell v. Equity Life Ins. Co.’a Receiver (Ky.).....cceseeseees 


69 Class on life policy signifies those policies issued (a) in same calendar 


year, (b) upon lives of persons of same age and (c) on same 
plan—the business depends on recognition and scientific applica- 
tion of averages, etc.—no policyholder has a right to object to 
classification or method of keeping accounts. Miller et ux. v. 
New York Life Ins. Co. (Ky.)....... Anes 900046 
So long as mutual fire company has outstanding debts or ‘liabilities ‘its 
insolvency gives no right to policyholder to recover premiums 
paid to avoid payment of premium note. Johnson et al. vs. 
DE Dea né0000%0 hanes 4600 naan Ses was Rae aw ede o0 db b08 
Commissioner may when in charge of an “insolvent ‘company sue for 
unpaid stock subscriptions to capital stock of company and may 
join all in one action in county in which suit is commenced. 
McKey v. Wright, Ins. Com’r, et al. (Ga@.)....ccceccseescecees 
Statute prohibiting overdue note to be counted as asset does not 
remove from assets of company premium notes past due on 
Yue} action is brought by receiver. Johnson et al. vs. House 
(Ar eS ecerccvecccececscesecs ceccccgvecs cence 
Member is estopped to ‘deny liability ‘tor ‘irregularities in organization 
of company, or because his policy is ultra vires. Darnell v. 
Equity Life Ins. Co.’s Receiver (Ky.)....... VCecbeesgpececcesdsce 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


Broker who procures policy is agent of company—statute does not 
a ay: American Fire Ins. Co. vs. King Lumber & Mfg. 
0. Mids 4686065404556 a tnane en sae O00 le eS ESOP ES PESD CSP eKaceees 


Life company’s suit on notes covering advances made to agent and 
not earned—agent’s set-off for damages on account of giving 
up fire insurance business properly denied. ‘ Mutual Life Ins. 
Co. of New York et al..vs. Miles (Ky.)....cccccccccccvecccsecs 


If agent who was not even entitled to his commission until stock was 
paid for in cash, and as company was not notified of its agent's 
unauthorized acts, there was no basis for an estoppel precluding 
it from setting up the agent’s want of written authority to 
endorse negotiable paper; one asserting an agency having the 
burden to establish it. Inter-Southern Life Ins. Co. vs. First 


Nat. Bank of Hazard (Ky.)........... Veseocee *beebbes 
Evidence insufficient to sustain plaintiff's theory ‘of the case. United 
Woodmen Benefit Ass’n v. Thompson (Miss.)..........-+s000. 


Duty of,.agent to cancel and if he fails to do so he is liable to 
principal for damage sustained. St. Paul Fire & Marine Ins. 
Go. We. Bigger (HANS). cscs cccccccesvecsive PSEC epbdevenservece 
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31 
506 


114 


Iv. 
(115) 


(116) 
(119) 


Topical Index. 


Advances to life agent—chancellor properly denied him any relief in 
suit on notes on claim that such advances were eer: Mutual 
Life Ins. Co. of New York et al. vs. Miles (Ky.). 

Special agent was entitled to commissions after termination “of contract. 
Bowles v. Sawyer (Me.) 

Where one contracts with state agent to render service for agent, he 
must look to him for compensation. State ex rel., Brewster, 
Atty. Gen., v. Topeka Nat. Live Stock Ins. Co. et al. (Burns, In- 
tervener) (Kan.). 

Plaintiff’s payment of amount of reinsurance to defendant while both 
were ignorart of fraud, constituted mutual mistake and could not 
develop into right in defendant to retain money. Rio Grande 
Fire Ins. Co. v. Concordia Fire Ins. Co (Tex.) 

Evidence insufficient to show breach of contract on part of insurance 
company or any actionable wrong in exercising its option to 
abrogate agent’s contract Bowers v. Missouri State Life Ins. 
Co. (Okl.) 

Where agent of credit company represented himself as special agent, 
person desiring insurance was bound to ascertain nature and 
extent of authority—it did not, however, affect rights of third 
person who without knowledge of limitations dealt with him 
within scope of authority. Cauman et al. v. American Credit 
Indemnity Co. of New York (Mass.) 

Agent cannot vary terms of policy by estimate of results. 
Northwestern Mut. Life Ins. Co. (Neb.) 

Evidence sufficient to authorize finding that insurer’s soliciting agent 
had authority to contract with applicant 24 hours after being 
wired to state agency. National Union Fire Ins. Co. v. Patrick 
(Tex.) 

Where inquiry was replied to by persons who held out as its general 
agent and assistant general agent, they were presumed to have 
authority to act. - Hartford Fire Ins. Co. v. Ollinger & Bruce 
Dry Dock Co. 

Evidence warranted finding, that employee was agent acting within 
scope of authority in undertaking to assent to removal of 
furniture to different location. Damon v. Kaler et al. (Mass.).... 

Where general agent of defendant acted as state agent for plaintiff 
fire company with intent to defraud both, insured fictitious 
dwelling for $4,000 in defendant company and reinsured it in 
plaintiff company and thereafter made proofs of loss and drew 
draft on defendant for $4,000 and on plaintiff for reinsurance 
all of such acts were void, policies created no obligation and 
plaintiff company could recover amount of draft which it paid 
to defendant. Rio Grande Fire Ins Co. v. Concordia Fire 
Ins. Co. 

As the company had no knowledge of agent’s endorsement, its ac- 
ceptance of proceeds of certificate of deposit’ was not a ratifica- 
tion. Inter-Southern Life Ins. Co. vs. First Nat. Bank of Haz- 
ard (Ky.) 

Where fire company ratified acts of agents and “accepted benefits, it 
could not deny their agency. St. Paul Fire & Marine Ins 
v. Clark (Tex.) 

Florida residents may act in dual capacity of brokers and agents. 
American Fire Ins. Co. v. King Lumber & Mfg. Co. (Fla) 
Permissible to prove adjuster’s authority by showing he was act- 
ing under provisions of indemnity policy issued to defendant by 

his company. Althoff v. Torrison et al. (Minn ) 

Contract for valuable consideration to secure valid insurance could be 
performed only by defendant’s activity and servicé in procuring 
policies, breach of promise would occur if defendant could not or 
did not procure insurance and the measure of defendants liability 
would be the amount plaintiff would have paid if valid insurance 
had been effected. Alabama Red Cedar Co. v. Tennessee Valley 
Rank (Ala.) 

Plaintiff could not accept agent’s act in substituting new policies on 
account of instability of original company and retain new policies, 
and at same time recover on original policy. A. Davis & Son, 
Limited, v. Russian Transport & Ins. Co. (N. Y) 


Insurable Interest. 


Any one has an insurable interest who derives a benefit from property’s 
existence and mere equitable title or other qualified property 
in thing insured, though not in fee, may be protected a: insur- 
ance. Rolater vs. Rolater (Tex.)........ og Sees 

Mortgagor being still liable for mortgage debt has. insurable interest. 
Iuumbermen’s Nat. Bank of Menominee, Mich., v. Corrigan et 
al. (Wis) . 

One assigning stock of goods for benefit of creditors has ‘insurable in- 
terest. Liss v. United States Fidelity & Guaranty Co. (N. Y.). 

One has-no insurable interest in life of second cousin who was indebt- 
ed to him. Cotton v. Mutual Aid Union (Ark.). 

Whether hazard was increased by reason of conducting certain business 
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on premises is question of fact for determination as ordinary 
questions of fact and cannot be decided by reason of fact that 
insurer charged higher rates for that character of occupancy. 


Royal Exch. Assur. of London v. Thrower (U. 8.).....+s+e+eee++ 876 


Lack of insurable interest makes it a wagering contract and contrary 

to public policy and. courts will not aid party in enforcement. 

Cotton v. Mutual Aid Union (Ark.) 2... ceccecccccsccececces 

(120) One without insurable interest cannot enforce payment on theory 
that in event of beneficiary’s death before insured policy should 

be paid to guardian, executor or administrator of insured. Cotton 


v. Mutual Aid Union (Ark.).....-csccceeeecees ‘ eveccces 
(124) Policy of “or is personal contract. Mercer ¥. Germania Fire Ins. 
CO. (OER Doc ccsecewrceccccccivccccscccvecesccccccceccesesoeeece 


Vv. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(125) Where pleadings of Florida resident who was acting as broker and 
agent, policies held subject to applicable statutes and rules of 
law of this state. American Fire Ins. Co. v. rien Lumber & 
Se, OR GR Dc cwcccccccccess eepaee ccceseece 

Contract issued in Illinois was an Illinois “contract. Rasch’ v. ‘Bankers’ 
Life Co. of Des Moines, Iowa (MO0.).........00% eovecce 
Contract issued in Missouri was Missouri contract. New York ‘Life Ins. 
Sa. Be COE SOEs Tid onppcmiccctesccgrsovitoctactsacvaceecens oe 
Contract was entered into in state of California “and hence governed 
by laws of that state, under which stipulation of nonliability for 
suicide was valid. Wheeler v. Business Men’s Acc. Ass’n of 
Beeg. TE: Bocce csemsisscencedevecnizes esses deetscesoccee 

(126) Statements of insured made to wife after he had ceased coughing and 
choking subsequent to brushing teeth were admissible as part 
of the res geste. Eby vs. Travelers’ Ins. Co. (Pa.)....seeseesees 

(128) No contract of insurance would arise between owner and any com- 
panies represented by agency until agent had selected com- 
pany in which insurance was to be written. Bridges v. St. Paul 
Fire & Marine Ins. Co. Brown v. Same (NebD.)......seeeeeeeees 

Submission to physical examination by one who made John Doe ap- 
plication sufficient consideration to support agreement to issue 
policy, for where defendant refused to issue same except at 
accelerated rate there was a breach of contract and liability 
a ee — Life Ins. Co, of Denver, Colo. v. Driscoll 
(Tex. COS eerenecnvesesecensescseeresoceecceees ee recccecccccccs 

(129) Solicitor’s representations “were not binding ‘on insurer and insured’s 
rights were based on written pu‘icy. Knobel et al. v. London 
Guarantee & Accident Co., Limited. (N. Y.).....s-ececeeesccees 

General agent though authorized to make contracts and to vary terms 
of policies and bind company though contrary to express terms of 
contract of employment, nevertheless could not, by contemporan- 
eous oral representations, override express agreement for in- 
surance made by plaintiffs and contained in written applica- 
tions signed by one of them. Cauman et al. v. American Credit 
Indemnity Co. of New York’ (Mass.)..... Coe eeearevccccccscenere 

Whatever apparent authority special and general agent of company, 
persons who attempted to secure credit insurance were charged 
with knowledge that no representations of agreements made by 
two agents would bind company if contrary to terms of applica- 
tions and policies. Cauman et al. v. American Credit Indemnity 
Go, GE New TOE (CRAGS.) ocvcccccccvccccccoescsscccccsccevcccece 

(180) Mere application is not a contract and must be accepted by insurer 
before it can become such—where it stated it was to be effective 
from time it was accepted and approved and was accepted by 
insurer’s soliciting agent under agreement that it should be 
effective 24 hours after application was wired to state agency, 
insurer could not accept application and reject this condition, 
but should reject the entire ee National Union Fire 
Ins. Co. v. Patrick (Tex.)........esee00- eoevcesevesesesecvesoses 

Where credit company learned that company whose account was sought 
to be insured had become bankrupt, it had right to refuse to 
issue policy insuring bankrupt company’s account. Cauman 
et al. v. American Credit Indemnity Co. of New York (Mass.).... 

Where contract was consummated, it is unnecesary to decide whether 
agents were authorized. to make it, or were a mere conduit 
through which negotiations were conducted. Hartford Fire 
Ine. Co. v. Ollinger & Bruce Dry Dock Co. (Ala.).......eeeeeeees 

Application for life policy is request for contract, statements of which 
upon acceptance bind applicant, the company may relinquish 
or waive rights including condition that policy should not take 
effect until first premium is paid. re v. Prudential Ins. 
Co. of America (N. Y.)....-++..005 Serocevosecceeccvesees 

(181) Where persons could not agree on policy “to” be issued, no oral con- 
tract of insurance was made. Cauman et al. v. American Credit 
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Indemnity Co. of New York (Mass.).......ccscevcccscccesescees 
The code providing that every policy taken out by mortgagor or 
grantor shall have mortgage clause attached, does not prohibit 
oral agreement to issue mortgage clause. Hartford Fire Ins. 
Co. v. J. R. Buckwalter Lumber Co. (Mi88.).......c-eeeeseesees 
Binder is used in marine insurance as application for insurance made 
on behalf of proposed insured and approved by insurer or his 
agent. Muller v. Globe & Rutgers Fire Ins. Co. of City of New 
York. Muller v. Ins. Co. of State of Pennsylvania (U. S.)...... 
Renewal subsequent to enactment of statute constituted new contract— 
except in less common type was invalid. Hodgson v. Preferred 
Acc. Ins. Co. ef New York (N. Y.)...ccceccccccccsccccccsesevees 
Bank not required to give notice when it was not so far informed of 
conduct of its cashier and of intent accompanying conduct, as 
to be aware that he was guilty of what amounted to embezzle- 
ment or larceny. United States Fidelity & Guaranty Co. v. 
Walker, Superintendent of Banks of State of Alabama (U. 8.)... 
Acceptance of policy equivalent to declaration that sole ownership 
provision was true, although assured never saw policy or signed 
application. Tiffany v. Queen Ins. Co. of America (Mo.)....... 
Where agents are vested not only with apparent but actual authority 
to accept either cash or notes for the first years’ premium, the 
company cannot say that they are agents when accepting cash 
and not when accepting notes. George Washington Life Ins. 
Co,  V... Werereme CHEY.) so ae cccccccsvccncnccccbsavacecuceuscétcces 
Where condition, that policy will not bind insurer until premium is 
paid, acceptance of note by insurer constitutes payment. Amer- 
ican Nat. Ins. Co. V. Brown (KY-).c.cccccccccescccccecsccscces 
Agreement to lend money to one at low rate, void as not being 
mentioned in policy. Morris ‘v. Ft. Worth Life Ins. Co. (Tex.)... 
Where insured makes note covering premium which is accepted by 
insurer, company is bound though there was agreement between 
agent and insured to rebate. American Nat. Ins. Co. v. Brown 


TORRE RR eH eHEE EH E EH EEOEEEE EERE EH EEEH EHS EEE ES 


y- 
On facts stated, contract appointing lawyer local adviser amounted to 


rebate of part of premium or an inducement not specified in 
policy in violation of statute and therefore cannot be enforced. 
Richmond v. Conservative Life Ins. Co. et al. (Wis.).........005 
If applicant for credit insurance did not see fit to read application 
or policy, rights of parties are not to be affected. Cauman et al. 
v. American Credit Indemnity Co. of New York (Mass.)........ 
Where agent leaves out the categorical list of questions answers 
which would work a refusal of the application it and not the 
applicant is held responsible for the situation thus arising. 
Shinn v. National Travelers’ Ben. Ass’n. (Kans.)........... 
Consent of insured is necessary to valid policy taken out by another 
to secure debt. Acme Mfg. Co. v. McCormick (N. C.).........e5. 
Reasonable to require prosecutions against guilty Gaaheoas Mary- 
land Casualty Co. et al. v. Laurel Oil & Fertilizer Co. (Miss.).... 
Application for life policy is request for contract, statements of which 
upon acceptance bind applicant, the company may relinquish 
or waive rights including condition that policy should not take 
effect until first premium is paid. Whipple v. Prudential Ins. 
Co. of America (N. Y.) sons é ; 
Delivery of policy without payment of premium, does not preclude 
insurer showing nonpayment of premium as defense. Christopher- 
son v. Metropolitan Life Ins. Co. (Mich.)...........cseceeeeees 
Oral contract to renew was valid—where general agent stated he 
would make out necessary mortgage clause, defendant is estop- 
ped to claim that policy and mortgage clause therein are void. 
Hartford Fire Ins. Co. v. J. R. Buckwalter Lumber Co. (Miss.)... 
Provision in life policy against waiver cannot effect waiver of condition. 
in application that policy should not take effect until premium 
is paid because until waiver was made, premium being unpaid, 
there was no contract between parties. Whipple v. Prudential 
Tee. CO. OF AMOR. CIR Bebivcccdnkccvecuvecenscececsecadsccas 
Where insurer knew that insured had fallen and knocked out some 
teeth, it was estopped after death of insured a year later to 
defend on ground that insured had an attack of epilepsy which 
was unknown to it. American Nat. Ins. Co. v. Brown (Ky.).... 
Though where application was accepted by soliciting agent with under- 
standing that it would be wired to insurer’s state agency and 
that insurance would be effective 24 hours later, state agent could 
not accept application and postdate contract, but if unwilling 
to accept it was bound to reject it in toto, policy as issued com- 
mencing insurance more than 24 hours after application was 
wired in could not be corrected except for fraud or mutual mis- 
take, since as issued it evidenced that proposition made was not 
assented to and no agreement was ever reached. National Union 
Vee Ins. Co. V.  PABIGE. CPO vcscgcvscpccccovsicccasccovisece 
Where second policy contains same error in ownership as first policy 
mistake is continuing and if equity could have reformed first 
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(144) 


(145) 


(B) 
(146) 


policy it can reform second. Fort et al. v. Globe & Spatpaes | Fire 
Bae. Co. CH. Tide acscdcvtececdsscechbcvesos eoaseseces sees 
Where policy was intended to be made ‘payable. ‘to “mortgagee, but 
clause failed to express such intent, liability of insurers to mort- 
gagee can be adjudicated without entering formal decree re- 
forming policy. Lumbermen’s Nat. Bank of Menominee, Mich., 
v. Corrigan et al. (Wis.). Cae dense babeesicdesecpis tere 
In reformation want of conformity. to agreement of parties must “be 
occasioned by a mistake which is mutual and common to both 
parties; mistake on one side may be ground for rescinding, but 
not reforming; where minds of parties have not met there is 
no contract, hence none to be rectified. Rosenthal v. First Nat. 
Fire Ins. Co. of the United States CHIR.) cocci cv ccdevvcccasaccsce 
By statute person who solicits and procures application is agent of 
company, policy to contrary notwithstanding and mutual mistake 
shown by clear proof will reform policy. Humboldt Fire Ins. 
Co. v. R. K. Le Blond Mach. Tool Co. (Ohio)...........eeee00> 
The bank applied to have policy cover up to 9 P. M. Saturdays, but 
policy was written up to 8:30 P. M., they did not read policy and 
were not entitled to have policy revised. Bank of Aarne v. 
Fidelity & Casualty Co. of New York (Cal.). edad weed due 
Oral contract to renew was valid—where general ‘agent “stated he 
would make out necessary mortgage clause, defendant is estop- 
ped to claim that policy and mortgage clause therein are void. 
Hartford Fire Ins. Co. v. J. R. Buckwalter Lumber Co. (Miss.)... 
Agent ordinarily has no apparent authority and in absence of such is 
not authorized to make contract to bind company from year to 
year. Bridges v. St. bala Fire & Marine Ins. Co.—Brown v. 


Where agent orally agreed “to” renewal of ‘policy, nothing was said 
about any change, terms of new policy will be presumed to be 
same as in old—though there had been change in partners in 
insurance agency, if agent who actually wrote policy continued 
as member of firm, agency was fully advised as to old policy— 
right to demand premium in advance was waived—renewal com- 
plete when authorized agent agreed to renew. Liverpool & Lon- 
don & Globe Ins. Co. v. Hinton (Miss.)............. coccese 

Delivery by insurer of renewal premium receipt without payment by 
insured of premium due on policy about to expire was merely 
an offer on part of insurer to enter into new contract and if 
refused such refusal will be presumed to continue. Brawner 
v. Royal Indemnity Co. (U. 8S.)..........- pccceses es ececvceesosee 


CONSTRUCTION AND OPERATION. 


Doubtful or ambiguous language must be construed most strongly 
against insurer, but court must also seek to ascertain exact 
obligation intended, and language must be given its usual and 
ordinary meaning. Blank vs. National Surety Co. (Iowa).... 

soon! » construed against insurer. Treloar v. Keil & Hannon et al. 

LLP “hoe od Vidco cncey sve eden eet cs bibvpncdeeds odd bees cole seedesne 

Surety company which wrote bond for bank employee was. engaged in 
business of insuring fidelity of persons. First Nat. Bank of East 
Islip v. National Surety Co. (N. Y.).....ccsccecsccccseecsveee 

Centres is perere against insurer. Smith v. National Fire Ins. Co. 
( Gy) ch cbetan 040 cocoa cinnh db Seba 005500040 tenrcscenresees 

Contracts are construed most favorably to “insured. Mumaw v. Western 
& Southern Life Ins. Co. (Ohi0)..... cc cece cece cece cwneecceees 

Conditions must be construed against insurer. Stacy v. New Baltimore 
Met, Ems. AOR (MN. FVudecccccccccsccscccccessccvscccvccepese 

Policy should not be construed strictly and arbitrarily against insured, 
but liberally in his favor. Miglier v. Phoenix Ins. Co. of Hart- 
ZorG Comm. (NWN. Fadeovcccvecccevescsdoccreccscccccvseces ecccese 

If policy is obscure that construction. ‘which is more favorable to in- 
sured must prevail. Evans v. Woodman Acc. Ass’n (Kan.). . 

Exemption should not be extended beyond its terms and any doubt re- 
solved against insurer. Walker v. Fire Ass’n of Phila. (Mo.).... 

iano of fire policy construed against maker. Royal Exch. Assur. 

London v. Thrower (U. 8.)...... eovesceesiscncccccces eeesedee 

Meaning of clause in a burglary policy requiring direct and affirmative 
evidence of loss is to be determined by intention of parties as 
expressed in the policy. Garner v. New Jersey Fidelity & Plate 
Glass Ins. Co. (MO0.).....seceeences co eccacrcesccecces’s ° 

Issuance of policy with implied knowledge amounted to waiver ot 
warranty to extent indicated. Cherokee Brick Co. v. Ocean 
Accident & Guaranty Corp., Ltd. (Ga.)........ceeeseeees 

Test is the intent of the parties as disclosed by ‘terms ‘of the policy. 
Bird v. St. Paul Fire & Marine Ins. Co. (N. Y.)......eeeeeeees 

Fidelity bonds is an insurance contract to which loss ‘rules of con- 
struction of latter are applicable; the most favorable construc- 
tion to insured will be given in ambiguous contracts. National 


surety Co. et al. vs. Williams (Fia.)............. ce ecesenocoes 
When uncertain or ambiguous contract is to be construed in favor of 
insured. Monahan v. Metropolitan Life Ins. Co. (Ill.)...... ‘ 


Contract should be construed as a whole in order to ascertain intention 
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(147) 


(148) 


(150) 
(161) 


(162) 


(155) 


(162) 


(1638) 


(166) 


of parties—forfeiture is not favored by law. Mutual Life Ins. 
Co. of New York v. Lovejoy (Ala.).......sceeeeeees Ce enecceese 
.When meaning is doubtful, policy should be construed against insurer. 
Massachusetts Bonding & Ins. Co. v. Gramling (Fla.)..,.......++ 
Nonwaiver stipulation and nonwaiver agreement executed after loss 
and before or during investigation by adjuster will be construed 
strictly against the insurer. Beauchamp v. Retail Merchants’ 
Ase’n Mut. Fire Ins. Co. (N. D.)........eeeees Cee ecviedeeveveses 
Forfeiture stipulations’ will be construed if possible 80 as to avoid for- 
feiture and afford indemnity. Beauchamp v. Retail Merchants’ 
Asn Mut. Wire Ine. Co. (Ne: Didssc icv viveticvcecevbctercess 
Policies upon goods owned by citizen of Mississippi made in Mississippi 
are governed by laws of that state and not of Kentucky, wherein 
suit was brought. Springfield Fire & Marine Ins. Co. of Spring- 
fleld, Mass., v. Shapoff et al. (Ky.).........+0+. SOeech tees ee 


“Contract providing for loan, imposed no obligation on insurer to make 


such loans, if Missouri statute applied and prohibited hypothe- 
—. ‘oh reserve as security. New York Life Ins. Co. v. Dodge 
CHB) oc cvcsivresdiccict vecsbceeusdece cdeonedecsesesedepeacevece 

Policy to be construed in state where first premium is ‘paid “ana policy 
delivered. Equitable. Life Assur. Soc. of the United States of 
America V. McRee (FIG.) ....cccccsccnsccccccccee 

Fire policy issued on Georgia property is subject to Georgia “statutes. 
Royal Exch. Assur. of London v. Thrower (U. S.)..........-- 

Insured may recover premium collected in advance, as the receipt 
merely gave the insurance company an option of 20 days in which 
to decline to accept the policy, the company not having declined 
the risk within the prescribed time and having approved it for 
other reasons, policy was bea ansat ey er v. ee Life & 
Cammakty: 00: CES TD). ccs cee cb tidtdonaerecdu Cectebbineredetewge 


by estimate. Kaley v. Northwestern Mut. Life: Ins. Co. (Neb.). 
Where medical examiner’s report was not mentioned in policy it was 
mot part of contract and statement in application even if false 
did not annul policy, especially where policies provided that 
policy and application constituted entire contract. American 
Mat. Ine, Co. We. BIORD (TOM,)< owcsccccpevcccccscacece waccseces 
Provision of employers’ liability policy requiring writteh notice of claim 
made on account of accident is complied with by insured’s giving 
notice and summons to agent who wrote the policy and who gave 
notice and summons to insurer, where insured Had no notice of 
discontinuance of agency. Georgia Life Ins. Co. et al. v. Otter 
Crpels Gent Oe. CIB cckics dc tecvesadedtesesnbdvestewvex Parte 
By-laws of association which fixed sums “which insured was. to pay 
cannot be considered as part of contract, though application 
pore that insured should pay sums required by by-laws and 
manner provided, where such by-laws were not made part of 

certificate. Masonic Life Ass’n vs. Easley (Ky.)........+-+- 
Application, certificate and by-laws should, if possible, be so con- 
strued as to harmonize with each other—death produced by 
accidental means being an “accidental death,” although an ac- 
cidental death may or may not be produced by accidental means 
—members presumed to have read by-laws referred to in policy. 
Pledger vs. Business Men’s Acc, Ass’n of Texas (Tex.)........ 
“Manufacturing, handling and shipping’ the stock being of doubtful 
application, it was proper to resort to extrinsic evidence to 
ascertain true meaning. Mountain Timber Co. v. Lumber Ins, Co. 
of New York (Wash.).......... H0'0e veoesce nese seen ees 
Actual cash value of petroleum oils is market value of such oils. “Globe 
é naps * oie Co. of City of New York v. Prairie Oil & Gas 

eo ¢ weseoccece ceeceee weccce 

Tornado policy covered injury to “metal smokestack, about “25 feet ‘trom 
building. Walker v. Fire Ass’n of Philadelphia oh re 


Policy on materials used in “manufacturing,” etc., of lumber manu- 
facturer, covered spare materials not in use but kept in stock. 
Mountain Timber Co. v. Lumber Ins. Co. of New York (Wash.). 

Policy did not cover property in one-story wooden structure in rear of 
lot 40 feet from insured brick building. Acione v. Commercial 
Union ‘Assur. Co., Témited ON. .¥.). aszesrcccceacteccetsecsescs 

Rider covering machines and machinery of every description, etc., 
covered patterns used in making certain parts of machines. Ber- 
tine v. North River Ins. Co. of City of New York (N. Y.)...... 

Where policy described destroyed premises as being in a particular 
town and premises concededly were without the limits of such 
town, insured cannot, after loss, recover, there being no appeal 
to equity for reformation of contract, or claim of mutual mis- 
take, or mistake on one. side and fraud on the other. Rosalind 
Realty Co. vs. Western Ins. Co. of Pittsburgh (N. Y.).........- 


Policy covering warehouseman except on goods otherwise insured, held 
to cover goods insured within district covered by policy. Bush 
lak ce & 3 ~v. Globe & Rutgers Fire Ins. Co. of City of New 

or’ biddnadagadceiwas sSedteliabcchscathevcbtatedccesesans 

Under policy seipunastels it aia’ not “cover in premises where assured’s 
property is being manufactured,” insurer was not Hable where 
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patterns were sent to foundry to have parts made, Bertine v. 
North River Ins. Co. of City of New York (N. Y.).........++- 
Each of insured’s four buildings or places did not constitute a differ- 
ent location, but where they were all on its mill site constituted 
one location within meaning of policy. Mountain Timber Co. v. 
Lumber Ins. Co. of New York (WaBD.).......ccceceseeccvevees 
Insured was consignee as well as consignor and owned grain in car 
within distance specified in policy and was therefore covered. 
Dodge Elevator Co. v. Hartford Fire Ins. Co. (Minn.).......... 
(173) Clause providing against hazardous occupation applied to occupation 
rather than cagual or incidental acts. Evans v. Woodman Acc. 
ABOR (HAR.) ccvccccsccccccsvcscccsccccesescevescseessevcsesces 
(176) Construction depends upon extrinsic disputed facts, jury question is 
presented. Downs v. New Jersey Fidelity & Plate Glass Ins. Co. 
Of Newark (N. J.)..ccescrcesevionee 
(177) Where policy based on open policy was delivered without “description 
of property, amount of premium, or duration, except that it was 
from neon on certain day to noon on later date, construed with 
certificate keeping it in force from August 30 to September 30, 
1913, insurance was from noon of August 30th to noon of Sept- 
tember 30th. Troy Automobile Exch. v. Home Ins. Co. (N. Y.). 
Where bank’s policy against robbery specified that standard time 
should control, parties contracted with reference to standard time 
as teo.hours between which the custodian of property must be 
accompanied by guard. Bank of Fruitvale v. Fidelity & Cas- 
ualty Co. of New York (Cal.).......cecceeseceees PeaNERAVeOges's 
“At noon” meant noon by standard time under. statute. ‘Goodman v. 
Caledonian Ins. Co. of Scotland—Same v. Insurance Co. of State 
of Pennsylvania (N. Y.) .....seeees Ce dvoceccedecceesceocveceee 
(179%) Provisions authorized insured or assignee to borrow money, “owner 
of policy” having reference to insured and assignee and not bene- 
ficiaries. Caplin v. Penn Mut. Life Ins. Co. et al. (N. Y.)...... 


VI. Premiums, Dues, and Assessments. 


(181) No defense that insured failed to comply with inventory, iron-safe 
clause in action for premium, for no one can be held to plead 
his > wrong. Security Loan & Investment Co. v. Etheredge 
CB BD 005 b 60 865 00 obs Fee bR bah oe we sche U beers chews Jeet bcccess os 

(186) That company without request or knowledge ‘ot insured received from 
agent renewal premium did not constitute payment, where it 
was to be returned to agent if insured failed to pay. Amos v. 
United States Casualty Co. (MG.)...... cece cece ccecccceecccecs 

(188) Evidence insufficient to sustain finding of oral contract of insurer to 
oo oat premium. Massachusetts —, & Ins. Co. v. Thom- 

Tt. Bid cicvce Ce ee de ceerecccesseseceseeessceseunse Seecevcece 

Evidence insufficient to show that application was made merely as 
favor to plaintiff and that plaintiff agreed there should be no 

Mability on defendant’s part. Campbell v. Toole (N. Y.)...... 

(192) oot t giving right to call for “special donation” will not be held to 
impose lability for special assessments. Darnell v. Equity Life 

Ins. Co.’s Receiver (Ky.).......cccseeseceeccenes soeces 

(195) If insured in fact paid one assessment with which ‘company ‘aia “not 
eredit him, company thereafter failed to send him notice of as- 
sessments, he was relieved from paying assessments. Rasch v. 
Bankers’ Life Co. of Des Moines, Iowa (MO.)........e.seee0085 

(198) When insurer has elected to treat policy of insurance as void for breach, 
assured has no claim upon company for unearned premium. 
Meyers v. German Fire Ins. Co. et al. (Neb.).......0.0005- e'eee 


VII. Assignment or Other Transfer of Policy. 


(201) Assignment of policy as additional collateral for note and morions: b 
is not assignment making policy void. Avitna Ins. Co. v. th 

PORMO Gh WOU GEER Doc ccccccccccccencrectepisesecesteosees 

(207) Company’s rules regarding assignment do not effect force or validity, 
as against insured, of any contract between him and third 

person. Tm re Balk (U. B.)..ccccccccccscccccscccscccvsccccsccs 

Clause prohibiting assignment of policy without written consent of 
insurer applied only to assignments during life of policy and not 

to effect validity of assignment of action accrued under policy. 

aa; -Greason Lumber Co. v. Home Life & Accident Co. 

(208) Policy may be validly pledged “by delivery, either with or without 
written transfer. In re Baird (U. 8.).....cccecccseccscccsecs 

(211) Though receipt recited that sister and wife were beneficiaries and 
though assignments were invalid as against insurer, nevertheless, 

between insured and his wife and sistes there was a valid 

pledge. Im. FO BairG (VU. Bidecccccoscccccrsecsvccesstecccceces 

(212) If an agreement by which deceased assigned its life policies to secure 
payment of salary of corporation officer was against public policy 
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as a breach of trust deceased’s executors could not recover from 
the officer. Fabre et al. v. O’Donohue (N. Y¥.)...ceeseeeeeseeees 
(213) Assignee could recover only when amount as remained due and owing 
to her at death of insured. Becker vs. Clark (N. ¥.)...+.++++. 
(222) Where employer borrowed money from surety on supersedeas bond 
to pay judgment, giving note therefor secured by assignment of 
right of action under policy, surety succeeded to rights of em- 
ployer. ay oan nner y gc Lumber Co. v. Home Life & Accident 
Co. (Ark. ePrcesesncgvcene on ve vvewed giddiness docs Rebocee 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Poliey. 


(280) Fire policy could not be cancelled without tender of premiums. St. 
Paul Fire & Marine Ins. Co. v. Clark (TeX.).....eeesecereeeeees 
(233) Where insured discovered that double intended amount had been 
secured and sought cancellation, but did not sign receipt, policy 
remained in full force and effect. Barbour et ux. v. St. Paul Fire 
& Marine Ins. Co. (Wash.) 
(287) In an action on an accident insurance policy, where _ court. limited 
the decedent’s physician to statements made by t 
’ to his symptoms and sensations, his coochinnaae beyond pa 
ruling, that deceased had told him that his illness was caused 
by the lodgment of toothbrush bristles in his throat which re- 
mained in the case by reason of defendant’s failure to object 
or to move to strike it out, was not reversible error. Eby vs. 
Travelers’ Ins. Co., Hartford, Conn. (Pa.).......sscecesesseeees 
Evidence established contract for insurance, though agents through 
whom contract was made wired insurer for binder and where 
insurer renounces contract, insured may accept breach, terminate 
contract and sue for damages. Hartford Fire Ins. Co. v? 
Ollinger & Bruce Dry Dock Co. (Al@.)....cccceceseeescceveccens 
(244) Where policy was secured by fraud, assured cannot after it has been 
discovered and policy avoided maintain action for return of 
premiums. Hellman v. National Council of Knights and Ladies 
of Security (Mo.).. 


eee ee ee ee ee eee ee eee ee 
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870 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 


(A) GROUNDS IN GENERAL. 
(254) Policy void if representations materially vary from truth so as to 
change nature, extent or character of risk. Travelers’ Protective 
Ass’n of America v. Belote (Ga.)........... vine 600 es 
If answers be representations only, they need be oniy substantially true 
so far as material to risk. Mercants’ Reserve Life Ins. Co. v. 
Richardson (Ind.) Ho cweccesesicces 
Where agent writes in answers not made part of policy, insured is not 
bound thereby. American Life & Accident Ins. Co. et al. v. 
Wares CARE.) - occ cccocecuccepecs 
Good faith in making statements was sufficient, ‘though they may have 
been incorrect in fact. Sharrer v. Capital Life Ins. Co. of Colo- 
rado (Kan.) PS aot é 
Not error to admit evidence of application ‘plank’ containing “signed an- 
swers of insured and medical examiners’ report, though not 
made part of policy—if answers are false it will bar recovery, 
so. cases — Brunjes v. Metropolitan Life Ins. Co. 
Plaintif€é was injured in railway” collision—fact that he “continued 
journey and two days later made another journey did not establish 
as a matter of law his disability to follow his vocation was not 
total at time of accident. McKay v. Minnesota Commercial Men’s 
~ Ase’n. (Minn.)........ eedecccccccccccecs 
Where court found that statement in ‘application ‘that insured was 
mentally and physically sound was true, it was oe 
whether or not it was a warranty. Church v. Fidelity & De- 
POM Co. GS MAMAN - COR oc ccc ccscviee ens icatbvevsctesece 
Whether provision constitutes condition precedent or warranty of fact 
is question of intent and will be ascertained by considering lan- 
guage of the whole contract. Mumaw v. Western & Southern 
Efe. Tine. Go. CORIO) 6 c0:0.05 cavcnecdnés op wit ewe cin ene 6660 ccebdens 
Where application is not attached answers become only representations. 
American Life & Accident Ins, Co. et al. v. Walton (Ark.)...... 
Mere incorporation of application into life policy does not convert into 
warranties mere representations. Merchants’ Reserve Life Ins. 
Co. v. Richardgon -(10d.)..cccecccccastrconccceecs 
Material condition is “promissory warranty,” breach of which vitiates 
policy. Ellzey v. Massachusetts Bonding & Ins. Co. (La.)...... 
Breach of warranty in life policy is Barred of recovery ate the 
cases cited. Brunjes v. Metropolitan Life Ins. Co. (N. J.)...... 
“Condition precedent” is one to be performed before agreement becomes 
effective. Mumaw v. Western & Southern Life Ins. Co. (Ohio)... 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
Materiality of any fact not disclosed is as much a question of fact as 
that of nondisclosure or disclosure. Muller v. Globe & Rutgers 
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Fire Ins. Co. of City of New York—Muller v. Ins. Co. of State 

Of Pamayivenin CU. 8) os Kisescstetvecdscccccnd bnvees coves 

(282) Property being worth $2,000, although vendor had lien tor $900, pur- 
chaser had an insurable interest where he made no written 
application or voluntary representations as to the ownership, 

except to inform agent, who made no further Inquiries, cannot 

be held to have acted in bad faith. Germania Fire Ins. 7 vs. 

Wistzel) et GAs CRs) oc ccc ccvav ccs gevecie eevee 

Sole and unconditional ownership clause ‘is reasonable. and ‘valida. Giobe 

& Rutgers Fire Ins. Co. v. Creekmore et al. (Okla.)........ee08 

(288) Statement as to other insurance will not avoid insurance unless state- 
ment be materia!. Employers’ Liability Assur. Corp., Limited, 

of London, Eng., v. Industrial Accident Commission (Cal.)..... 


(C) MATTERS RELATING TO PERSON INSURED. 

(291) Report on applicant made by medical examiner was such as is contem- 
plated by Code and insurer was estopped from setting up that 
assured was not in condition of health required by policy. Boult- 
ing v. New York Life Ins. Co. (lowa). eee Cr dsicevossecies 

Evidence does not conclusively show that representation that insured 
had not had fits or hernia was false. Olsson v. Midland [ns. 
Ce. CRRIM.) ohn Sed vivc cdwe veers ctwecpecedeve vee ceccase see stveces 

(292) Representations that insured did not have fits or “hernia or ‘medical 
attention within five years are material. Olsson v. Midland Ins. 
OO. CREURRS) os See cic cede c Teens hevevanswestecdenssvcds BS eeoeseseoe 

Where insured withheld information which would have caused refusal 
of application he was guilty of fraud invalidating policy. Whit- 
ney v. West Coast Life Ins. Co. (Cal.)....cccsscccscccevsccesecs 

(301) So far as materia! to risk, representation that he had other insurance 
substantially true though it had a few days before lapsed for 
nonpayment of dues. Merchants’ Reserve Life Ins. Co. v. Rich- 
SPSGOR § (UOG.) occ ccccccsdccsesecesce Seercavecevoveaseeve Ceceses 
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40 
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146 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


(309) True meaning of forfeiture clause is not that instrument is upon breach 
thenceforth a nullity and has legal existence, but only that upon 
violation of covenants insurer shall cease to be bound by his 
covenants. Beauchamp v. Retail Merchants’ Ass’n Mut. Fire Ins. 
Oar GH. BD) oes ccotaccivsatavcbsescvccegeeqcacsvescconcesece oe 

(310) Notice was insufficient in not stating clearly that "policy would be tor- 
feited if not paid on certain date. McDonald v.Atna Life Ins. 
WA Cs “EOD” de cen ate a bei ome 6b de eodhe who's pbs cht aameaek ae 

Provision declaring policy void if prohibited article be kept or ‘used ‘on 
premises means that it shall only be voidable at election of in- 
surer. New Brunswick Fire Ins. Co. v. Indiana Reduction Co. 
CED . nw pdsinsis'xo.n0.0 000.0 bs badd be Ot2 a0.) omabeebinens 0b.00seanheekeas 

(311) Where policy contained no provision authorizing change of beneficiary, 
proof of anything said or done by insured after interest of bene- 
ficilary has vested is not paeeEee Pape et al v. Pape et 
ME, CEE.) 1.0.05 0 006s 0.400 seen coves vende etens 60000066645 00907002 es 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSUURED. 


(317) Condition as to continuous clear space even if construed to exclude 
proximity of sawmill, reasonably meant an establishment work- 
ing wood at time of injury complained of. Smith v. National 
Pere tM OO. CSC bic ceive roa vcectoedh ogeectasddceCedbocccces 

(319) Breach of occupancy provision in policy, notwithstanding absence of 
casual connection between increased hazard = origin of fire. 
Royal Exch. Assur. of London v. Thrower (U. 8.).........+.:. 

(322) Subsequent occupancy of building by lessee was not change that in- 
creased contemplated hazard. Royal Exch. Assur. of London v. 
DROW OR  (T.. Bid... c cc ncdevcccsvaev cde snedbeectesietdersectveceancs . 

Policy will not be avoided by increased hazard resulting from change 
in occupancy, unless it is within control or knowledge of insured. 
Royal Exch. Assur. of London v. Thrower (U. S8.). beeces 

(828) Vacancy provision is breached where tenants move from ‘bullding | ex- 
pecting to return each week, but were prevented by weather. 
Liverpool & London & Globe Ins. Co. vs. Baker (Tex.).......++- 

(827) Where insured moved goods to another residence there was no con- 
tractual relation between him and insurer in absence - waiver. 
Camden Fire Ins. Ass’n v. Bond (Tex.).......scceeceeeveeecs 

Fire policy covering stock of intoxicating liquors described “as mer- 
chandise is void as bei in furtherance of and directly con- 
nected with an act prohibited by law. Wood v. First Nat. Fire 
RMR. CO. (GR) nccvccccascccvdcncesnsevisscvececeecse 

(328) Where property was taken by city but title had “not passed it “aid “not 
affect validity of policy. Fort et al. v. Globe & Rutgers Fire 
BOE, WG. CBs Wie) 00:0 6 Fans Renn 0 hed 6 ons e-cG ete Sepdgad c OwRaeN dees 

There was no change in interest of title or in possession as avoids 
policy under “alienation” clause. Dodge Blevator Co. v. Hart- 
SOUS Fale TOR OO, GEIB): co vec ccc usec ees renoedecreccceesésctsses 
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(329) There was no change in interest of title or in possession as avoids 
policy under “alienation” clause. Dodge Elevator Co. v. Hart- 
ford Fire Ins. Co. (Minn.) ............ Coc cec een mevecsrecceoeees 

(332%) Issuance of policy with implied knowledge amounted to waiver of 
warranty to extent indicated. Cherokee Brick Co. v. Ocean 
Accident & Guaranty Corp., Ltd. (Ga.)..........ee005- 

(332%) Subletting of loft was violation ‘ot clause in burglary policy—assign- 
ment of stock of goods for benefit of creditors violated clause in 
burglary policy against changes in condition or circumstances. 
Liss v. United States Fidelity & Guaranty Co. (N. Y.)......+see0. 

(333) Where mill owner was advised of difference in rates between water 
power and gasoline power and remitted premium chargeable if 
water power only was used and thereafter the storage of fuel 

- gasoline enlarged the risk insurer was entitled to directed ver- 
dict. Corbin et al. v. Millers’ Mut. Fire Ins. Co. of Harris- 
BS. COGS eae cc Pian ints t pikekecReeeks enbi paeeees eesaweoeoves 

(336) There was substantial compliance with inventory “clause when insured 
began business in November, 1913, having a complete inventory 
the policy was dated December 2, 1914, and insured kept neces- 
sary records, testified that not over $25 worth of goods were sold 
before January 1, 1914, and had begun to take a new inventory 

a few days before December 25, 1914, which was not completed 

wien the fire occurred in January 1915. Westcnester Fire Ins. 

Co. et al. ve. MoBMinn (TeZ.)..ccccccccccccvcccssenccccesscseses 

On facts stated form of stock taking was sufficient to comply with 
policy. Springfield Fire & Marine Ins. Co. of Springfield, Mass., 

VW, DRONE OE Wk CIGD vc cee cdVe ceases pesc tcitueesasbenen Cacedue 
Where fire occurred less than 30 days after issuance of policy insured 
could recover though inventory had not been made. Spring- 

ore ee 1 Marine Ins. Co. of Springfield, Mass., v. Shapoff 
ORL: CPi o cs cceuvicsccccvcarscupspached pe ieebise covccsncesess 

Iron safe clause did not exact any specific system or form of book- 
keeping, but would be satisfied if books and records would fairly 

show to man of ordinary intelligence all purchases and sales 

both cash and credit—not substantially complied with where 
there is a hiatus for an appreciable period in record precluding 
recovery on policy. Fidelity-Phenix Ins. Co. v. Williams (Ala.).. 
Minor errors and discrepancies shown to exist in books were not suffi- 
cient to justify forfeiture. T. J. Bruner Co. v. Fidelity & 
Casualty Co. of New York (NebD.)......cccsccseccccccccescccces 
Where books were insufficient to show value of merchandise at time of 
fire policy was forfeited—ledger containing only record of pur- 
chases by “bill,” was not, Without more, substantial compliance. 
Insurance Co of North America v. Williams (Ala.).........+0+. 

(336) Where son gave father policy for Christmas present on father’s dwell- 
ing, not knowing father had taken out another policy, father 
retained them both, and after.burning of the dwelling, made ad- 


justment with insurer on donated policy, he could not recover 


on policy taken out by him. Gnat v. Westchester Fire Ins. Co. 
of New York (Wi8.)........eeese00s Cod ceccccecescecces 
Mere fact that insured had additional policy canceled and. took policy 
in different company did not work forfeiture. Avtna Ins. Co. v. 
Smith, McKinnon & Son (Miss.)..... ‘ eeideccecscetceeees 
Both policies expanded to cover merger of interest of husband and 
wife and property became doubly insured. Stacy v. New Balti- 
more Mut. Ins. Ass’n (N. Y.) ....-eeeeees eedses 
Violation of additional insurance provision renders ‘policy Void ‘ana is 
not obviated by fact that original insurance is on a class of 
property rather than on any particular property. - Meyers v. 
German Fire Ins. Co. et al. (Neb.) ........ oe eb cccwercesoaccetes 
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464 


730 
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677 


234 
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Overinsurance clause should receive reasonable interpretation and - 


where $10,000 limit, $10,500 without authority forfeited policy. 

Insurance Co. of North America v. Williams (Ala.).......+:0++6. 

(349) Failure to pay premium when due worked a forfeiture. Benes v. 
Bankers ‘Lite: tam. Ce. Wi daik sc cccpnnns Uetabrosbhaweccdccwsne 

Provision in policy that acceptance by assured of delinquent premiums 
should reinstate policy, but only cover accidental injuries sus- 

tained thereafter is valid and excludes injuries incurred while 

under suspension by reason of default. Ward v. Merchants’ Life 

& Casualty Co. (Minn.)........... oC ercacbaas eth advesvas 

Payment of premiums was a “condition precedent” “and insured is 
bound thereby. Kilgore v. Loyal Protective Ass’n (N. H.)....... 

(354) Demand upon insured’s father for payment of premiums not sufficient, 
it not being alleged that he was not in any sense agent for that 

purpose. Southern Indemnity Ass’n v. Hoffman (Ala.)........ 

(362) Conceding that settlement in February making payment for disability 
and unearned premium and canceling policy was void because of 

insanity of insured, its only effect was to leave the policy in 

force until March ist, and did not relieve insured from duty to 

pay premium after such date, where agent knew of insured’s 

insanity and understood the terms of policy. Kilgore v. Loyal 


438 
160 


316 


Protective Ass’n (N. H.)....ccceceseeeeeees eecaccesceverscccesselG® 


(364) Where application for reinstatement ‘was in ignorance of insured’s 
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(365) 


XI. 


(371) 


(372) 


(378) 


(375) 


(376) 


(378) 


(379) 


(380) 


(388) 


rights and in compliance with company’s directions and in belief 
induced by company that policy had lapsed, it did not estop in- 
sured from showing policy had not lapsed. George Washington 
Life Ins. Co. v. Norcross (Ky.)........s..6.. Seocacece 
Reinstatement—condition avoiding liability if insured “died “by his own 
hand within one year invalid, unless expressed in or made part 
of policy as revived. Mutual Life Ins. Co. of New York v. Love- 
SO “CD as 0556s CoA eA haowpavaenas ob as Coseesonvecssscons owesece 


91 


623 


Estoppel, Waiver, or Agreements Affecting Right to Avoid or For- 


feit Policy. 


Where insurer has manifested an intent to waive forfeiture, it cannot 
subsequently withdraw waiver, unless induced by fraud. Beau- 
champ v. Retail Merchants’ Ass’n Mut. Fire Ins. Co (N. D.)..... 

Where insurer did not. cause insured to believe or change his position 
it is not estopped from insisting upon forfeiture for nonpayment. 
Kilgore v. Loyal Protective Ass’n (N. H.). oc vccete Sbe0 

Notwithstanding statute insurer may estop itself “to rely on defense 
reserved to it in standard policy. Mercer v. Germania Fire Ins. 
OO.. COPAY ccccgrccrcrvcecsecvseccrercecesssvessecscersetesobeovse 

Agents may, under statute, waive warranty clause ‘warranting that in- 
surance at same rate, terms and conditions is maintained in other 
company and such waiver will be binding. American tte Ins. 
Co. v. King Lumber & Mfg. Co. (Fia.)........seeeee0e ks 

Insurer may waive forfeiture except when insured, by the ‘Act, ‘loses 
his insurable interest Beauchamp v. Retail Merchants’ Ass’n 
Mut, Pied Ins. CO; Csi Di) 0 cedceccihsvevccesteksavevavas mos 

Conditions for insurer’s benefit may be waived. Mutual Life Ins. “Co. 
of New York v. Lovejoy (AlO@.)...ccrcccsccscvccccscsccce eeceves 

Action on open policy is within rule that undisclosed principal may or- 
dinarily sue on contract made by his agent. Mercer v. Germania 
Wire TMB. CO. (OO) occ vo ccccccsvcccecnecccevesosssogvecess 

Where agent advised divorced wife to get an assignment of policy, “put 
said that policy was all right, when in fact it was void, insurer 
was estopped to defend on grounds of no interest. Mercer v. 
Germania Fire Ins. Co. (Ore ).....-ceeeeeseneeee eeeccccedevcee 

One who had ceased to be company’s agent had no power to "consent 
to additional insurance. Haverly v. Westchester Fire Ins. Co. 


CROMER.) cle cc cate cdscvccvscoccnsspepesedeteccccecebesesse 
Agent may waive forfeiture. Insurance Co. of North’ ‘America v. 
WETTER CATO) (seas vc scdvccccccwosovcesveveccbectessgeened 


Status quo of parties maintained by nonwaiver agreement precluded 
either party from pleading or introducing evidence of a parol 
waiver. Insurance Company of North America v. Williams (Ala.) 

Agent’s statement that policy would not be forfeited without notice to 
assured insufficient to continue policy after meen. of pre- 
mium. Curtin v. John Hancock Mut. Life Ins. Co. (N. Y.)..... 

Where agent knew that assured was mortgagee, company is estopped 
to deny it waived unconditional awnership provision of policy. 
National Fire Ins. Co. of Hartford, Conn., v. Carter et al. (Tex.). 

Knowledge of general agent of insurance company of facts material 
to risk is knowledge of company—broker acting within scope of 
authority is agent of company. New Brunswick Fire Ins. Co. v. 
Indiana Reduction Co. (I1md.)......ccceceeeeeeceneeeees weseevees 

If insured was deceived or fraudulently misled by agent. as to contents 
of application and was ignorant of false answer company will not 
be allowed to avoid policy—it must appear that that perversion 
of facts was work of one acting as agent of insurer. ne 
Protective Ass’n of America v. Belote (Ga&.)......eseeeeees 

Where agent fills out application incorrectly, error is chargeable “to 
insurer. Zimmerman v. Bankers’ Casualty Co. (Minn.)......... 

Where agent leaves out the categorical list of questions ‘answers 
which would work a refusal of the application it and not the 
applicant is held responsible for the situation thus arising. 
Shinn v. National Travelers’ Ben. Ass’n. (Kans.)..........++> 

Any declaration which leads insured to believe he may avoid forfeiture 
will estop insurer from insisting thereon. Interstate Business 
Men’s Acc. Ass’n v. Greene (Ark.)........ceeeeeee sveevoueges 

Any action of company recognizing as existing contract with it the 
policy sued upon, after knowledge of forfeiture is a waiver. 
Springfield Fire & Marine Ins. Co. v. E. B. Cockrell Holding 
CO. CMM FON s es Nevin aes der socncnswonss Va ipe 6s seb eaeu bed nts ees 

If insurer made unqualified denial of liability, it waived its right to 
insist upon insured contesting claims of injured employees against 
him. Farmers’ Handy Wagon Co. v. Casualty Co. of America 
CTOWA) ci vaccencederwapetewebecncvaghesceudeopeeesdcsusesesseee 

Where agent issuing policy subsequently issued another policy covering 
same property, as agent of another company, first policy was 
thereby avoided in absence of agreement by him to indorse on 
first policy consent to additional insurance. Haverly v. West- 
chester Fire Ins. Co. (Temm.)........ceeeeeeee ev eeecesvccsoece oe 
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Forfeiture is waived when insurer with knowledge of act of insured 
induces him to incur trouble or expense under belief that his 
loss will be os. Beauchamp v. Retail Merchants’ Ass’n Mut. 
Fire Ins. Co. (N. D.) Seeccccces 

Insurer was warranted in inferring from application ana from payment 
of lower premium rate that water power alone was used and that 
the use of auxiliary gasoline engine which was in operation when 
insgurer’s secretary had visited the mill for inspection had been 
abandoned and was not estopped from setting up breach of 
warranty. Corbin et al. v. Miller’s Mut. Fire Ins. Co. of Har- 
risburg (Pa.) 

Failure to pay was not excused by neglect of agent—fact that pre- 
miums were accepted in payments more than four weeks apart 
but not more than four weeks after they were due did not 
constitute a waiver. Curtin v. John Hancock Mut. Life Ins. 
Ca. RN. -¥.) 

Insurer waived right to avoid policy for removal of goods ‘in view of 
receipt reciting reduction in rate at new location. Camden Fire 
Ins. Ass’n v. Bond (Tex ) 

Waiver implies an intention to forego a right in express terms for 
conduct justifying a relinquishment of a right and does not 
arise in the absence of evidence of such intention or conduct. 
Kilgore v. Loyal Protective Ass’n (N. H.) 

Company cannot defeat recovery of policy on ground that premium was 
not paid, it having waived compliance by its conduct. Spencer 
v. National Life Ins. Co. of United States (Mo.). ° 

Where insured represented that party accompanying son was duly 
licensed chauffeur, insurer was not estopped from asserting 
contrary because by diligent investigation it might have as- 
certained such person was not as represented, nor did fact that 
insurer undertook defense of accident case, with full knowledge 
that it was not liable, estop it from claiming exemption from 
liability, as plaintiff could not predicate an estoppel on falsity 
of his own representation—where on last day of trial it was dis- 
closed that son was under 18 years immediately after verdict 
on following day, insurer moved to set aside verdict for new 
trial the submission of briefs and continuation of defense after 
such disclosure was not a waiver of insurer’s —_ to disclaim 
liability. Morrision v Royal Indemnity Co. (N. Y.). tneeeeas 

By accepting risk without making inquiry insurer is deemed, in ab- 
sence of fraud, to have waived condition that policy should be 
void if building insured is not located on ground owned by in- 
sured in fee simple. Gregerson v. Phenix Fire Ins. Co. (Wash.). 

Provision voiding policy for keeping prohibited article on premises is 
waived. when known by insurer. New Brunswick Fire Ins. Co. 
v. Indiana Reduction Co. (Ind.) eocccccece 

Policy giving thirty days’ grace and providing for extended insurance 
after two or more payments, does not require, after one payment 
and default of more than thirty days, affirmative action of com- 
—, to — policy. Bondurat vs. Missouri State Life Ins. Co. 

°. 

Where insurer was "notified of existence of additional insurance and 
continued to accept premiums, it is estopped from enforcing for- 
feiture. De Bolt vs. German-American Ins. Co. (Iowa)........ 

After accident insurer, with knowledge of false representation, can- 
celed policy under forfeiture provision returning premium un- 
earned at that time it is held that facts stated evidence as a mat- 
ter of law a waiver of forfeiture on ground of misrepresentation 
in application. Madden v. Interstate Business Men’s Accident 
Ass’n (Minn.) eecccccvccee 

On facts stated forfeiture is, as a matter of law, ‘waived. Western 
Indemnity Co. v. Free and Accepted Masons of Texas (Tex.).... 

Association did not waive its rights by accepting premium where in- 
sured was not then engaged in prohibited occupation. Inter- 
‘state Business Men’s Acc. Ass’n v. Greene (Ark.)..... ° 

Insurer by its conduct and its retention of unearned premiums waived 
provisions of forfeiture agaimst additional insurance. Yusko v. 
Middlewest Fire Ins. Co. of Valley City, N. D. (N. D.) ees 

Insurance Company by retaining control and exercising ownership over 
premium paid to local agent is estopped to deny liability not- 
withstanding local agent had no authority to make oral con- 
tract. Williams v. Home Ins. Co. (Kan.) 


Agent knowing of change in possession and taking no steps toward 
forfeiture condition was waived. Terminal Ice & Power Co. v. 
Security Ins. Co. (Mo.) cecesecee 


Where insurer by receiviig without objection premiums past due lead 
insured to believe that he was entitled to reasonable time for 
payment after maturity, it could not claim forfeiture for failure 
to pay on date fixed in policy. Southern Indemnity Ass’n vs. 
Hoffman (Ala.) 


(393) Sole ownership provision waived where authorized agent advised as- 
sured to transfer insurance to new owner and agreed to collect 
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XII. 
(A) 
(402) 


(4138) 


(B) 
(421) 


(422) 
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(427) 


(Cc) 
(430. 


unearned premium. Springfield Fire & Marine Ins. Co. v. E. B. 
SON. See GO, “CORD i vitinie v cdiiews peccvunencedotubsuess 
Insurer denying liability for nonpayment is estopped from defending 
cn ground that written notice of injury or death had not been 
furnished as stipulated. Southern Indemnity Ass’n v. Hoffman 
CGD TAK OW e Spl icec stuns 2605p sbercdt whsdenss Khe dpeben tee dwes 
Where association sent blank forms to insured without knowledge that 
he had changed to prohibited occupation it did not waive breach. 
Interstate Buginess Men’s Acc. Ass’n v. Greene (Ark. ) erenesorces 
Where company later furnished blanks for proof, after once denying 
liability, the action cannot be defeated on ground that proofs 
were not furnished within time stipulated. by policy. Spencer v. 
National Life Ins. Co. of United States (MOo.)..........eeeeeeeee 
On fact stated defense of falsity of statements was waived. Western 
Indemnity Co. v. Free and Accepted Masons of Texas (Tex.)..... 
Nonwaiver agreement will not be extended by implication beyond ex- 
act terms and does not prevent company from being bound by 
statements made and acts performed after it had fully investi- 
gated the cause of loss. Beauchamp v. Retail Merchants’ Agss’n 
weet, Five Ene. Co. (0. Di dscscascctaceveccesdddescetvctcocce 
Failure to give notice or proof of loss as required by contract were not 
waived by company’s payment of loss to mortgagee, for whose 
benefit insurance was taken. Clark v. Casselman et al. (Cal.).. 
“Incontestable’’ means indisputable. Stean v. Occidental Life Ins. Co. 
GUE n.d eetsaied £0 cubcaagsve se bed bid cS et Sricntenaseneh sheen 
Two year incontestability provision precluded company from defending 
on ground of suicide, where policy had been in force more than 
two years, though committed within one year after reinstatement. 
Mutual Life Ins. Co. of New York v. Lovejoy (Ala.)........5.065 
Insurer could not set up breach of warranty not amounting to fraud 
after two years expired, although insured died before such time. 
Monahan v. Metropolitan Life Ins. Co. (TIL) ......ccceeeeeeeeees 


Risks and Causes of Loss. 
MARINE INSURANCE. 


Mere increase of sea peril by removal for belligerent purposes of aids 
to navigation does not afford ground for recovery under policy 
of maritime insurance protecting against war risk only. Muller 
v. Globe & Rutgers Fire Ins. Co of City of New York. Muller 
v. Ins. Co. of State of Pennsylvania (U. S.)........scescccscccees 

That cause is proximate which sets other causes in motion and an in- 
tervening act is not a “proximate cause’’—as vessel would not 
have been boarded, or directed to proceed during night, but for 
the war, loss was proximate result of acts authorized in prose- 
eution of hostilities and hence covered. by policy. Muller v. 
Globe & Rutgers Fire Ins. Co. of City of New York.—Muller v. 
Ins. Co. of State of Pennsylvania (U. S.)......eeeeneceeees eos 


INSURANCE OF PROPERTY AND TITLES. 


If explosion was. incident to fire insured against insurer is liable for all 
loss, both that caused by fire and explosion—proximate cause as 
applied to insurance is the same as in other branches of law— 
Where fire on distant premises caused slight explosion which 
caused another fire, which caused a terrific explosion of dyna- 
mite damaging plainitff’s canal boat the “proximate cause” was 
by fire. Bird v St Paul Fire & Marine Ins. Co. (N. Y.).......- 

Exemption from explosion provision does not exempt from liability 
where fire preceded and proximately caused explosion. Western 
Ins. Co. of Pittsburgh, Pa., v. Skass et al. (COolO.)......e++eeee8 

Tornado policy covered injury to metal smokestack, provisions to the 
contrary notwithstanding. Walker v. Fire Ass’n of Philadel- 

WORE AERO ovcne he cts cberdenceee eden sodoes coostvcsactoesesens ee 

Busstery policy for loss by “persons who shall have made entry into 
such safe or safes by use of tools, or explosives directly there- 
upon” does not cover burglary where buildiag is broken into, 
safe opened by working combination and inner wooden drawers 
“a money, broken open. Blank vs. National Surety Co. 
CTOWA) . ccccrcccccveces doce n de Morcvccccvsccccvcerecesesesos ° 

Damage was not directly but only indirectly and consequentially due to 
burglary, theft or larceny and there could be no recovery. Downs 
v. New Jersey Fidelity & Plate Glass Ins. Co. of Newark (N. J.) 

Entry into safe was made by use of explosives and it was material that 
outer doors had not been opened with tools T. J. Brunner Co. 
v. Fidelity & Casualty Co. of New York (Neb.)........-eeeeseees 

Fact that cattle died in stockyards during very cold weather did not 
affect liability of transportation insurer, where cattle died as 
result of injuries received in transit. Estes v. Hartford Fire Ins. 
CO. QIBR). cos etd cow bs 000.06 0 ce priescee sees. be eWese UDR Crepe 

“Direct loss by fire” means merely “immediate” or “‘proximate” as dis- 
tinguished from “remote.” Western Assur. Co v. Hann (Ala.). 


GUARANTY AND INDEMNITY INSURANCE. 


Surety bond construed to indemnify bank from loss occasioned by offi- 
cial’s fraud or dishonesty and plaintiff may recover without tech- 
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nical proof such as required in criminal prosecutions. Delaware 
State Bank v. Cotton et al. (Kan.) 

Banking association entitled to recover for losses sustained in hon- 
oring checks drawn on account of bookkeeper, who obtained the 
honoring of his checks by representing that check which he de- 
posited to his account, drawn on another bank, was good, when 
in fact it was worthless. Maryland Casualty Co. v. First Nat. 
Bank of Montgomery, Ala. (U. 8.) 

Misappropriation of funds does not necessarily mean actual cash, be- 
cause “funds” is a much more comprehensive term—where 
cashier deposits his note of no value and issues certificates,of 
deposit thereon it-is the same as if he had misappropriated cash. 
National Surety Co. et al. v. Williams (Fla.) 

Indemnity insurer may fix time limit for its liability for secret- breaches 
of trust First Nat. Bank of East Islip v. National Surety 
Co. (N. Y.) 

On facts stated there was new defalcation for which surety was lia- 

Bank not required to give notice when it was not so far informed of 
conduct of its cashier and of intent accompanying conduct, as 
to be aware that he was guilty of what amounted to embezzie- 
ment or larceny. United States Fidelity & Guaranty Co. v. 
Walker, Superintendent of Banks of State of Alabama (U. S8.)... 

Policy agreeing without exception to indemnify insured against loss 
from use of his automobile does not furnish security for loss in- 
curred by insured, where automobile was operated with his con- 
sent by a minor under eighteen e violation of law. Messersmith 
vs. American Fidelity Co. (N. Y.) 

Insured had right to insert as many exemption “clauses as it thought 
was proper. Fidelity & Casualty Co. of New York v. Palmer 
SOS ME | CUD oo nb be b-a6 nc accel nes 4eweheke 

Where employer borrowed money to pay judgment, ‘transaction involved 
a “‘loss’’ to employer within meaning of clause of policy. Garet- 
son-Greason Lumber Co. v. Home Life & Accident Co. (Ark.)... 

On facts stated assignment was invalid and imposed no liability upon 
casualty company. Young v. Wilson et al. (Wash.)....... 

Removal of wall was not demolition or wrecking of any structure 
within the meaning of employer’s liability policy. Pilgrim v. 
#£tna Life Ins. Co. (N. J) 

Insurer was not liable to indemnity for damages paid to elevator pas- 
senger injured while elevator was being operated by employee 
under age, although accident was due to structural defect. Fi- 
delity & Casualty Co. of New York v. Palmer Hotel Co. (Ky.)... 

Insurer was not liable for judgment recovered against insured arising 
out of an accident to insured’s automobile driven by son under 
18, unaccompanied by duly licensed chauffeur. payee Vv. 
Royal Indemnity Co. (N. Y.) . 

LIFE INSURANCE. 


Public policy does not prohibit recovery on policy procured and 
issued in good faith, where death resulted from criminal opera- 
tion, policy not expressly providing against liability for death 
from such cause. Mutual Life Ins. Co. of New York v. Gul- 
ler «(Ind.) 

Attempt to escape from officer had no connection with insured’s call- 
ing. American Mut. Benefit Ass’n v. Joshua (Tex.)............ 

Clause contemplates suicide only and does not include death from 
septicemia caused by miscarriage. Mutual Life Ins. Co. of New 
York v. Guller (Ind.) 

Life suicide statute is applicable to corporation organized under ‘laws 
pertaining to life and accident insurance. Wheeler v. Business 
Men’s Acc. Ass’n of America (U. 8.) 


ACCIDENT AND HEALTH INSURANCE. 


The word “accident” should receive its ordinary and popular defini- 
tion as an unusual and unexpected occurrence, or one that takes 
place without foresight or venmerena of the person affected. 
Clay vs. State Ins, Co. (N. C.)..cccsecesccccveevcvesccscsssceses 

Words “accident” and “accidental” are to be corstrued and considered 
according to common speech and common usage of people gen- 
erally—accident defined. Lickleider v. Iowa State Traveling 
Men’s Ass’n (Iowa) evccce 

That insured may have been negligent and that such negligence may 
have contributed to his injuries was no defense. Lickleider v. 
Iowa State Traveling Men’s Ass’n (Iowa) esebocececs 

Alleged exertion must not only be extraordinary and something beyond 
what the normal capacity and strength of insured would justify 
but insured must himself have been conscious that he was ex- 
ceeding such limit upon his bodily power. Lickleider v. Iowa 
State Traveling Men’s Ass’n (Iowa). 

Where policy provided for liability if insured. is killed by collapse ‘of a 
building, Nability arises when insured is killed by collapse of 
any substantial portion of building and the word “building” in- 
cludes the structure. Great Eastern Casualty Co. v. Blackwelder 
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(453) Risk in voluntarily crossing in rowboat flooded river to attempt to de- 
stroy by dynamite an ice gorge was not incident to office or 
occupation. Rommel v. National Travelers’ Benefit Ass’n (Iowa) 

(454) Contract did not apply to natural illness following breaking of leg, 
sickness being disabilities which are the natural results of disease 
arising from a pathological condition. Beaudoin vs. La Societe 
St. Jean Baptiste de Bienfaisance de Biddeford et al. (Me.).... 

(455) Accident contract was intended to apply to all cases of disability which 
are natural and ordinary results of external injury due to ac- 
eident. Beaudoin vs. La Societe St. Jean Baptiste de Bien- 
faisance de Biddeford et al. (M@.).......cccesccccccevccsscseces 

@t is not enough that death itself is accidental, in the sense of being 
unintended, unexpected, or unforeseen—word “accidental’’ means 
happening or coming by chance or without design, casual or 
fortuitous, and is opposed to design, so that a means is not acci- 
dental when employed intentionally, though it produces result 
not expected or intended—death from erysipelas caused by rub- 
hing boil with soiled hands was not accidental. Maryland Casu- 
Sey TO. GTR CE EBD | on b weno 0 dapinn 0:0 0mn 666s bandos n okdeuece 

Where holder of accident policy died by drowning, the Lusitania hav- 
ing been sunk by submarine, beneficiary could recover thereon, 
though policy exempted liability for loss by injuries from fire 
arms or explosives. Woods v. Standard Acc. Ins. Co. of De- 
SEER, REO RUUD Cad encn> Prcuphesnbb cece eheenes bn n00e5n 06008 

Sunstroke of traffic policeman while performing duties in usual way, 
held within policy insuring against injuries sustained through 
accidental means Higgins v. Midland Casualty Co. (Ill )...... 

(456) Under clause in accident policy insurer should be limited where there 
were no external marks on body, sprained wrist and swollen ab- 
domen were sufficient external marks. American Life & Acci- 
Gomt Tas. Co. Ot Ol.. Vi, WRG CAPE) oc ccccesevccvccccennivsece 

(461) Obvious risk is one which would be plain and apparent to reasonably 
prudent and cautious person. Rommel v. National Travelers’ 
SED SOIR  REOUD » 05.6. 5.0d.d.0'U 54.0 CARE EROED Doble 00h bd RAs OAKOS 

(463) Intentional killing of insured by third person does not of itself with- 
draw the claim for protection of policy, and test of liability is 
whether insured, being in the wrong, was aggressor—homicide 
was not accidental, within policy insuring against death by ex- 
eee, a or accidental means. Clay vs. State Ins. Co. 
(N, eh, eceneneshercesesseenece ner remccecsorseseccariseccegets 

‘464) Death by murder is covered by an accident policy insuring against 
scheduled injuries, including death, notwithstanding clause pro- 
viding. the insurance shall not extend to any loss due to the act 
of any person done to “injure” insured, or to disability or death 
resulting from an injury produced by discharge of a firearm, 
unless the accidental discharge be established by a disinterested 
eyewitness; “injure,” in view of what follows, not being used 
contrary to its ordinary popular meaning so as to include kill. 
Interstate Business Men’s Accident Ass’n vs. Dunn (Ky.)...... 

Complaint alleging that plaintiff while asleep, by some means unknown 
to him, suffered complete loss of testicles showed accidental in- 
jury within meaning of policy. Harrison v. Interstate Business 
Men’s Accident Ass’n of Des Moines, Iowa (Ark.).......++++ coce 

(465) Under policy silent as to effect of suicide insurer is liable though in- 
sured committed suicide if at time he was insane. Olsson v. Mid- 
lamd Ine Co. (MIimM.) oo. ccccscccvccccececvccevecscecsecstvcseces 

(466) If insured’s arteries were sclerotic, but the sclerosis was only such as 
would accompany increases of years, fact that bodily injury sus- 
tained by him would more likely be fatal than if such condition 
did not exist, would not prevent recovery. Lickleider v. Iowa 
State Traveling Men’s Ass’n (TOWA@).........cceeeeeneecceeecees 

Provision that insurance does not cover loss from injuries resulting 
from hernia not applicable where insured received injury by fall- 
ing, from which hernia resulted. Schwindermann wv. Great 
Bastern Casualty Co. (N. D.) ...ccccccccccescccccsccccvcccccecs 

Loss of sight in eye from embolus or floating clot due to plaintiff's 
general condition but possibly aggravated by intentionally lifting 
goods, is not covered by policy insuring against injuries sus- 


2 tained through accidental means and resulting, exclusively of 
other causes, in disability. Salinger v. Fidelity & Casualty Co. 
OP SR TR CH oo he cise dicest cow diseeces cew SECs vb cteccened 


XIU. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

(493). Total loss occurs when goods are rendered valueless, though consider- 
able bulk remains intact. Springfield Fire & Marine Ins. Co. of 
Springfield, Mass., v. Shapoff et al (Ky.)......ccccccccccesceses 

(495) Amount of loss recoverable is difference between value of building be- 
fore fire and value of part remaining after fire. Second Society 
of Universalists in Town of Boston v. Royal Ins. Co., Ltd., et 
GE CREME bc cSee ccc eWonsecccdeescccivecsesscscesederescreccecese 

(502) Measure of recovery in action on fire policy covering household 
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furniture, etc., is not the difference or depreciation in reasonable 
market value, as they have no market price, as that expression 
is commonly used. Haden vs. Imperial Assur. Co. (Mo.)...... 

(504) In view of statute one whose barn was insured in several companies 
could recover on valued policy full amount regardless of other 
— Horine et al. v. Royal Ins. Co., Limited, of Liverpool 

0. 

“Pro rata clause’ applies only in case defendant’s policy is valid and 
does not constitute waiver of provision for forfeiture in case of 
additional insurance being taken without consent. Meyers v. 
German Fire Ins. Co. et al. (Neb.) 

(508%) As bond and rider bore different dates and it was obvious that rider 
was intended to protect plaintiff on account of defalcations not 
discovered within period prescribed by old bond after it changed 
surety companies, defendant was liable. Maryland Casualty Co. 
v. First Nat. Bank of Montgomery, Ala. (U. S.) 


GUARANTY AND INDEMNITY INSURANCE. 


Provision in rider referred only to shipments made prior to execution 
of policy, so that where insured sued for losses under policy alone, 
1 per cent on sales prior to date thereof could not be subtracted 
in determining insurer’s liability. ee et al. v. London Guar- 
tee & Accident Co., Limited (N. Y. 

Having once assumed defense insurer gaan: relieve itself of measure 
of liability by an unwarranted withdrawal from case. Standard 
Printing Co. vs. Fidelity & Deposit Co. of Maryland (Minn.).. 

Provision in policy that no claim shall be valid for more than one of 
losses specified does not limit insurance under different sections 
of policy. Schwindermann v. Great Eastern Casualty Co. (N. D.). 

Money expended in defense not to be included in limit of liability 
previously fixed, insurer was liable for taxable costs in addition 
to principal sum. Casey-Hedges Co. v. Southwestern Surety Co. 
(Tenn.) 

Where insurer assumes exclusive control of defense and becomes liable 
for payment of judgment obtained by employee and an action 
may be maintained by employer to recover from insurer amount 
of judgment for benefit of employee without payment of judg- 
ment and may recover expenses incurred in defense of employee’s 
action after insurer withdrew. Standard Printing Co. vs. Fidelity 
& Deposit Co. of Maryland (MINMN.).......:cececeeeeecseseennee 

“Defend” does not mean to successfully defend. Treloar v. Keil & Han- 
non et al, (Cal.) 

Promissory note and discharge of judgment against insured Is “pay- 
ment” of debt when made in good faith, but where provision 
is that no action will lie except for loss actually sustained and 
paid in money note does not satisfy terms of policy. Hebojoff v. 
Globe Indemnity Co... ck New Terk (OR) 0... cnccnceeanctucadscdeces 

In absence of evidence of bad faith company is liable where judgments 
were recovered against insured and borrowed money with which 
it paid judgment, giving its note to lender, and afterwards took 
up note by assigning its cause of action against insurer. 
Ses v. London & Lancashire Indemnity Co. of America 
(N. Y. 

Where insured became bankrupt after affirmance of judgment on claim 
covered by policy and surety on its appeal bond paid off judg- 
ment, took assignment thereof and an assignment of policy, it 
was entitled tm recover against insurer as situation was same 
as though insured had borrowed money and paid judgment. 
rn Life & Accident Co. v. General Bonding & Casualty Co. 
(Tex.) , 


LIFE INSURANCE. 


Incontestable clause does not preclude defense of suicide, where suicide 
clause is part of policy providing how much shall be due and 
payable in event of self-destruction. Stean v. O-cidental Life 
Ins. Co. (N. ) 


The offer of compromise not having been made by duly authorized 
representatives of deceased employee, insurer was powerless to 
accept it, and consequently was not liable to tnsured in the 
increased amount. Georgia Life Ins. Co. vs. Mississippi Cent. 
BR.. COs: CREB) . ove si sive . 


ACCIDENT AND HEALTH INSURANCE. 


Assured hurled against and under a passing train of cars sustained 
injuries resulting in loss of left arm and fingers of right hand, 
held to be one accident and one loss, within the meaning of the 
policy, for which he was entitled to full monthly indemnity for 
48 months. Kangas v. Standard Acc. Ins. Co. (Minn.) 

Insured could not recover for illness which practically incapacitated 
him, but during which he visited his office for a few minutes each 
day. Pirscher v. Casualty Co. of America (Md.).. 

On facts stated insured .was entitled to indemnity for four and one- 
half months of nonconfining illness. aguas tere Bonding & 
Ins. Co. v. Gramling (Fla.). 
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(527) An injury to hand whereby insured lost use of hand was not within 
‘ provision of policy, as severance means the removal of anything, 
ete. Metropolitan Casualty Ins. Co. v. Shelby (Miss.)............ 
(530) Under policy providing that loss resulting from septicemia should be 
regarded as resulting from sickness and required payment of 
sick benefit only, beneficiary could recover for death of insured 
from septicemia following upon a sprained ankle, only sick bene- 
fit for period between time of injury and date of death. 
Anderson v. Great Hastern Casualty Co. (Utah)............+05. 
(532%) Debenture certificate providing for extended insurance on repayment 
of 560 per cent of gross premiums provided that if any loss should 
be paid to insured during any period covered by insurance there 
should be no return premium in cash, entitled the insured to re- 
cover one-half gross premium, although during first year of 
pelley a lose had been paid. Wolf v. United States Casualty Co. 
(N. Y.) 


XIV. Netice and Proof of Loss. 


(635) Provision that no action should lie against company until notice of 
loss had been given could not be relied on to defeat recovery 
altogether. Germania Fire Ins. Co. vs. Nickell et al. (Ky.)... 

Fact that partnership has a redsonable and bone fide doubt as to ex- 
istence of any injury or liability to one scalded by jet of steam 
cannot be used to deprive insurer of its contractual right to have 
immediate notice. McCarthy v. Rendle et al. (Mass.).......... 

(5638) Proof of loss mailed to agents wae insufficient, since agents were 
plaintiff's agents. A. Davis & Son, Limited, v. Russian Transport 
ee, GO GR. MP o ba.Socs SDS GL ec 6 ack bg 0654 0s oO Mba s nse CCR COeS 

Re-insurance—attorneys for plaintiff particularly retained for each case 
had no authority to receive such summons on plaintiff's behalf. 
General Acc., Fire & Life Assur. Corp., Limited, v. Pacific Coast 
Sener TO. Ce Bd nck cace cececcacnressscctsntetssenvacaacapess 

(539) Stipulation as to immediate notice is reasonable requirement that must 
be reasonably construed in connection with attendant circum- 
stances. Midland Glass & Paint Co., Limited v. Ocean Accident 
& Guarantee Corp., Limited (Neb.). we baesececachasnaheoncecesece 

Mailing proofs to insurer at Petrograd, 46 days after fire” did not 
establish due service of proof of loss within 60 days. A. Davis 
« Son, Limited v. Russian Transport & Ins. Co. (N. Y.)........+. 

Statute does not mean that notice given after ninety days may not be 
permissible when circumstances disclose that delay was not un- 
reasonable and where evidence did not show that company was 
injured by delay. Fidelity & Casualty Ins. Co. of New York 
, Se.” CeMeD |. a noo:0-5 8 tasws bos oo base Va eeartareetcacevetas 

Question of what constitutes reasonable time depends upon circum, 
stances and opportunity for giving notice. Metropolitan Casualty 
Ene. Co. of New Work ¥: JORMMOM (UO. GB)... ccrcccsccccnccaccocccs 

Failure to submit proof of loss within time specified is not fatal to 
action on policy. Southern Idaho Conference Ass’n of Seventh 
Day Adventists v. Hartford Fire Ins. Co. (Idaho)...............+5 

Where loss of eye did not result within 20 days after accident, to give 
notite of injury after such time was sufficient. Sheafor v. 
ho, on ee. EN SR eo eee 

Condition requiring immediate notice was void under statute. Western 
Indemnity Co. v. Free and Accepted Masgns of Texas (Tex.). 

(540) Language of bond is to be taken most strongly against insurer and 
would have to be most explicit to warrant conclusion that asso- 
ciation’s statement of losses should be more particular than 
proof necessary to recovery. Maryland Casualty Co. v. First 
pens.. ae OE Deeeneeey,..B90. “C0. F.) svc cndeccpcnsasdcanésnic 

Where insured immediately after ascertaining loss of sight notified 
company it was sufficient within policy requiring notice within 
20 days after accident. Sheafor v. Standard Acc. Ins. Co. (Wis.). 

(542) Proofs cannot be deemed insufficient because insured in computing 
transportation charges had enhanced value of oil. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.). 

Substantial compliance is sufficient, though failure to comply will de- 
feat recovery—proofs were sufficient. Globe & Rutgers Ins. 
Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.)...... 

(543) Not appearing that proof of death was submitted or that company 
waived it, verdict for plaintiff was authorized. National Life 
Ins. Co, of the United States of America v. Jordan (Ga.)...... 

Liability is not conditioned upon affirmative showing made in proof of 
loss, rather than upon facts as they really exist upon trial of 
eause. Business Men’s Acc. Ass’n of America v. Cowden (Ark.). 

(548) Failure to sign statements made under oath before notary public, did 
not show noncompliance with clause requiring submission to ex- 
aminations under oath. Barbour et ux. v. St. Paul Fire & 
We SOROS BR, Ll, CUMS 0506 oe ccc ccewc ko caWvcecdescosseccece 

Examination of insured under oath before state fire marshal did not 
satisfy provision of policy requiring her. to submit to examination 
under oath by person named by company—that sworn proof of 
loss and inventory to which company made no objection was 
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furnished did not excuse insured’s failure to submit to examina- 
tion. National Fire Ins. Co. of Hartford, Conn. v. Humphrey 
Where blanks which attorney made out for insured, through error 
omitted statement of lien, insured was not guilty of false swear- 
img where insurer had knowledge of iien it could not take 
advantage of provision of avoidance for misrepresent .ion or 
eoncealment. Germania Fire Ins. Co. vs. Nickell et al. (Ky.).. 
Honest avervaluation does not defeat recovery, but intentional and 
fraudulent overvaluation is fatal. Archibald v. Granite State 
Pave Baws Ge. CMG) ova ccisccsdvcccccvcuseccupcevesctVeetss recta 
Palse statements under oath must be intentionally made ‘in order to 
avoid policy. Springfield Fire & Marine Ins. Co. of Springfield, 
Mawk:; V. Camels et GR CHIEF i iia es eS s Sandee wees Hiectecédevas 
On the facts stated the admission of such liability and of such facts 
amount to a waiver of the conditions of policies, requiring 
proof of loss to be filed with the companies within sixty days 
from and after the fire. Milwaukee Mechanics’ Ins. Co. et al. 
vs. Sewell et al. (Okla.)...........+- Coe ccesepeescccsecepesecsee 
As defendant’s agent expressly stated he was not intending to waive 
any rights of defendant, fact that matter was discussed did not 
preclude defendant from relying on insured’s failure to give 
prompt notice and proof of injury within tfme required. Sweeney 
v. Travelers’ ‘Ins. Co. of Hartford, Conn. (Mich.)...... eves 
Where general agent notified of claim led plaintiff to believe that 
giving of written notice was unnecessary, defendant is estopped 
te defend on that ground. Farmers’ Handy Wagon Co. v. 
Casualty Ca. of AmeriCR (EOWG) . oc ci ccwcctccdecesocicucesdciace 
Defects in proofs were waived. Globe & Rutgers Ins. Co. of City of 
New York v. Prairie Oil & Gas Co. (U. Si)... cc cececnevecs 
On facts stated conditions in bond were waived. Western Indemnity 
Co. v. Free and Accepted Masons of Texas (Tex.)......... ee 
“Immediate notice’’ was waived by conduct of company in placing its 
denial of liability upon other distinct grounds. Delaware State 
Bank v. Cattam Ot oi.- CHEAIR)' vc 00.0 Steen s Uneckblods cevcudees tens pe 
Mere fact that payment of premium tendered before death was refused 
by agent on ground that policy had lapsed does not show 
waiver. National Life Ins. Co. of the United States of America 
We POR, (GR) Wb ces de ces des ctccecscetecutcs psaeevbeeeteseucnes 
Specification of particular defect in proofs of loss is a waiver of others. 
Globe & Rutgers. Ins. Co. of City of New York v. Prairie Oil & 
Gad Ge. (CU. Bd vo cdcccvdcigetuestnccesennssevcdedus svt dendeses 
Proof of loss is waived, by accepting without objection as to form, 
proofs offered by claimant. Business Men’s Acc. Ass’n of America 
We. COMGSR CASE De wesiscicccccccececsebevedtsncedccbawetevscees 
Where company pleaded compromise settlement and payment of loss, 
it waived conditions precedent in policy. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. School Dist. No. 60 of Washington 
a ER Pr s ere eee ee ee eet tiea peurevesceene 


Adjustment of Loss. 


Provision for appraisal in case of disagreement and making this a 
condition precedent to action contravenes the act, prohibiting 
any condition of an insurance policy depriving insured of right to 
jury trial on any question of fact arising under the policy. 
Firemen’s Ins. Co. of Newark, N. J., vs. Davis et al. ¢Ark.).... 

Clause providing for arbitration in event of disagreement as to amount 
of loss is void. Insurance Co. of North America v. Kempner et 
OD, -. GD ne 6 ob ne 8 oon a5e cde eens keebiednneesheeinnse dene bane oe 

Where parties entered into agreement for arbitration, it is a common- 
law submission to arbitration and may be revoked by either 
party at any time before award—where attorney requested re- 
formation of appointment of insurer’s arbitrator it must be deemed 
to have been revoked. Insurance Co. of North ae v. 
Wempter et al. CAPE.) ccc ccccscvccccccvcevccccsincepeesiogedeesces 

Action subsequent to appraisal is one not on ‘award ‘put ‘on. policy to 
recover appraisment. Pierce’s Loan Co. v. Netherlands Fire 
& Life Ins Co. of Hague, Holland (M6O.)... .cccccccccvccececcces 

Award of referees not made in good faith was invalid. Second Society 
of Universalists in Town of Boston v. Royal Ins. Co., Ltd, et 
Bh. (CBWERRB.) oo oon ccccccccccscceccccncusnicere cneccscoesneseee ce 

If adjusters denied all liability, it was unnecessary for insured “to 
attempt to carry out appraisal agreement. Springfield Fire & 
Marine Ins. Co. of Springfield, Mass., v. Shapoff et al (Ky.)...... 

After fire adjuster told insured that he was firebug and to stay away 
from goods, companies could not complain that insured did not 
carry out agreement to separate goods. Springfield Fire & 
Marine Ins. Co. of Springfield, Mass. v. Shapoff et al. (Ky.)..... 

Recefpt by insured of $14. in payment of claim for total disability in- 
cluding doctor’s bills, the. amount paid being only amount of 
doctor’s bills, did not constitute settlement in full for injuries 
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sustained. Fidelity & Casualty Ins. Co. of New’ York v. Mount- 
castle (Tex.) 


XVI. Right to Proceeds. 


(580) Where seller of property effects insurance under contract to sell, such 
as collateral security for debt, and seller must give credit 
to buyer for any amount collected thereon and when exceeding 
debt pay residue to buyer. Camp & Meehl v. Christo Mfg. Co. 
FO..~ CVAa) onc cvidacececcciccedcvecesesesveeonaccséescvctbwadeseece 

(581) Application made to company to substitute purchaser as assured in 
policy—company imposed certain reasonable conditions, which 
were not complied with until after loss when company canceled 
policy and return unearned premium to mortgagor and mortgagee 
cannot recover. Longfellow v. National Fire Ins. Co. (Kans.).... 

(583) Statute does not effect rights of insurer under contract neither law nor 
public policy of this state forbids payment of proceeds of in- 
surance policies to administrator of person who dies in this 
state. Equitable Life Assur. Soc. of the United States of 
Peart, FT. DEBTS: CHRD 60.0 0:6i0 600.0 8 See eect cccactrivcwecameeede 

On facts stated surviving widow was entitled to proceeds to exclusion 
of insured’s sister. In re Ensign’s Estate (Iowa)............005 

(685) Beneficiary’s interest being mere expectancy before death of insured, 
she had no right to gross face of policy, but only net amount 
after indebtedness was paid. Walker v. Penick’s Ex’r (Va.).... 

Receipt of brothers who paid for nurse, undertaker, etc., was under 
facility of payment clause in policy, good defense in suit by wife 
for proceeds where she neglected him. Walser v. Gate City 
Life & Mealth Ine. Co. (N. Ci) scsccccccscscccecvccssecevsssvece 

Where a second wife predeceased insured, children of both marriages 
were entitled to proportionate share Pape et al. v. Pape et 
Ob, SURE D4. bbs dias 0:0-0064568.60 curate tbss chbS 0 bgs deakevadss wed ds 

Where wife took out and paid for policy on husband’s life, and sued 
for divorce, judgment was rendered but not filed, she had right to 
collect amount on his death. Bradley v. Bradley’s Adm’r et 
OF CIGD «0.0 0's. .dio-ae v0 v50.0'5-0 0 nisind 00 eh 06 8e oC Une NW 66w) bSee Se eek eb BOE Se 

(586) Where policy was payable to insured’s second wife, for her sole use if 
jiving, or if not to their children, insured’s son by first wife took 
a contingent interest. Pape et al. v. Pape et al. (Ind.)......... 

Provision that insured reserved no right to change beneficiary vests in 
beneficiary interest of which it could not be deprived. Coleman 
> v. Northwestern Mut. Life Ins. Co. (MO.)........0+0.. ee eeeeees 
Interest of designated beneficiary vests upon execution and delivery of 
policy and unless it authorizes change of beneficiary without 
consent, insured cannot make such change. Condon et al. v. 
New York Life Ins. Co. of New York et al. (Iowa)..........-.6:5 

(587) Fraternal Act limiting class who may be beneficiaries is constitu- 
tional and applies to a designation after it became effective, of 
a successor to deceased beneficiary under certificate issued be- 
fore énactment. Machado v. Ellison et al. (Cal.)........eeeees 

If right to object to nonperformance of ministerial act by officers of 
life insurer in relation to change of beneficiary remains in in- 
surer, insurer alone can insist upon it and can waive it, as by 
making no attempt to recall indorsement of change of beneficiary, 
made after insured’s death, upon learning thereof and bringing 
new beneficiary into court by its bill of interpleader—change of 
beneficiary made shortly before death and received by insurer 
and properly indorsed on policy accomplished change. State Mut. 
nase Aaper, Co. V.. BAMOe OF Gl. CR. Zidecsccessscocvecvescseves 

(689) Wife who predeceased insured had no vested right or interest in death 
benefit. In re Hammer, Public Administrator.—In re Fox’s 
ee CH: Wade cvs vecdccucsscvbonsecentsteepebdboassencectssans< 

Where policy was payable to second wife if living, if not to their chil- 
dren upon her death, children who survived, including son by 
first wife, took vested interests and upon son’s subsequent death 
his heirs succeeded. Pape et al. -v. Pape et al. (Ind.).......... 

Insured unless authorized by policy cannot change beneficiary and in- 
surance goes to estate of beneficiary who predeceased insured. 
Condon et al v. New York Life Ins. Co. of New York et al. (Ia.) 

(591) Where life policy was payable to insured’s creditor as interest might 
appear, there was no allegation that such creditor had interest 
in policy, deceased’s personal representative was proper party to 
sue. Benes v. Bankers’ Life Ins. Co. (Ill.).......ccceeeecceacece 

(5983) Where written consent was not obtained by assignee from insured he 
could not demand a paid-up policy. Emery v. Manhattan Life 
SR Gs MGRIe). odes ated eis ee Sect d sn sa tben abs vodunenencssetesne 

(594) Where purchaser of mortgaged premises took out insurance and as- 
signed policy to mortgagor to be applied to payment of debt, 
and latter interpleaded insurer in foreclosure action he could 
recover whether such assignment was in trust or otherwise. 
Lumbermen’s Nat. Bank of Menominee, Mich., v. Corrigan et 
OE CUE. asks cde cnc sccnhadedades toons UK eeabeseessanacdedevs es 

Clause relating to transfer of interest is not to apply to assignment 
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after loss. West Florida Grocery Co. et al. v. Teutonia Fire Ins. 
Co. (Fla.) : scccs SUS 


XVII. Payment or Discharge, Contribution, and Subrogation. 
XVIII. Actions on Policies. 


(595) Ingurer cannot defeat on ground its offer of replacement was rejected, 

where it did not offer to replace oil with similar oil. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U. 8S.) 639 

Where option is exercised to replace contract from that time becomes - 
converted into new and independent undertaking. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U.8.) 639 

On the facts stated the effect of the order was to continue the re- 
straining order as to the administrator of insured and the court 
did not err in so continuing it. Chance vs. Metropolitan Life 
Ins. Co. (Ga.).... ecepee 29 

Article 4955, being void because its purpose was not. expressed. in” title’ 
and having gained nothing by re-enactment is void as in conftict 
with Const. art. 3, Sec. 35, so that judgment awarding 12 per 
cent penalty for failure to pay loss on indemnity vond was im- 
proper. Western Indemnity Co. v. Free and Accepted Masons of 
Texas (Tex.) coccces 186 

Statute not intended to penalize accident company for policies * written 
and which matured in another state. Business Men’s Acc. 
Ass’n of America v. Céwden (Ark.) «e+ 155 

Allowance by trial court of $100 attorney’s fees was excessive by sum 
of $50 in a $165 action. American Nat. Ins. Co. v. Blalock (Tex.) 373 

Failure of insured to’furnish supersedeas bond did not release com- 
pany from liability—making conditional agreement did not re- 
lease company as its rights were not affected thereby. Powers 
v. Wilson (Georgia Casualty Co., Garnishee) (Minn.)........... 467 

Suit for negligent burning of building, an allegation in the declara- 
tion that it had in force policy of insurance, sufficiently alleges 
that it was under legal duty to pay such indemnity. Phenix 
Fire Ins. Co. vs. Virginia-Western Power Co. (W. Va.)........ 60 

A stipulation and order, as between owners and city, that, if owners 
collected from insurer loss accruing prior to passing of title to 
city, the latter should be relieved from its award by such amount, 
without prejudice to renewing claim on failure to so collect, is 
equitable, and does not preclude recovery from insurance com- 
pany, as impairing insurer’s right of subrogation, where the loss 
is unpaid, and was not caused by city. Fort et al. v. Globe & 
Rutgers Fire Ins. Co. (N. Y.) < ecaeke 

It is a general -rule applicable to insurance and indemnity contracts 
of all kinds, that insurer, paying to assured amount of loss, is 
subrogated in corresponding amount to assured’s right of action 
against any other person and this applied where clerk in post 
office stole registered packages of bank notes and the United 
State paid $50 on account of theft of each pe gs United 
States v. United States Fidelity & Guaranty Co. (U. Sooccoccse BS 

Where insured submitted to examination under oath and talica to sign 
original copy she complied with policy requiring her to sub- 
mit to examination. Barbour et ux. v. &*. caul Fire & Marine 
Ins. Co. (Wash.) 

Provisions requiring notice within fixed ‘or reasonable time are valid. 
Metropoltan Casualty Ins. Co. of New York v. Johnston (U. S.)...418 

No impropriety in agrsement by employer to prosecute suit for benefit 
of employee nor in counsel commenting on that fact. Standard 
printing Co. vs. Fidelity & Deposit Co. of Maryland (Minn.).... 89 

Delivery of check for amount of premium received and retained until 

, after death of insured was not sufficient tender to free com- 
pany of liability. Spencer v. National Life Ins. Co. of United 
States (Mo.) 

Company after it had ceased to do business in state, may, by process 
served upon commissioner, be sued in county other than that 
in which commissioner has his office. Southern Paving Const. 
Co. et al. vs. City of Knoxville, Tenn. (U. rs csaehe ee ta racshat 

Not necessary to bring action to county where fire occurred. Young v. 
Queen Ins. Co of America (Mo.)........ 

Action against foreign company may be brought in any county where 
it may be found. Snelling v. National Travelers’ Benefit Ass’n 


(Kan.) 

Provision ts liability policy that no action should He unless brought 
within 90 days after final judgment against insured had been 
paid and satisfied did not prevent bringing of action after more 
than 90 days after payment of judgment where statute allowed 
two years. Home Life &. Accident Co. v. General Bonding & 
Casualty Co. (Tex.) ovovecgeece 187 
actions not barred because not commenced within "period of 12 
* months after date upon which employer gave notice of being 
aware of default, but where commenced within 12 months after 
filing itemized claim Nat’! Surety Co. et al. v. Williams (Fla.). 330 


(29) 
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(624) 


(627) 


(629) 


(632) 


(634) 


(636) 


(639) 


(640) 


One cannot join the company as defendant in suit for malpractice. 
Bowers v. Gates et al. (Mich.)........ceceeeseeees eccccvccoces 
Where to avoid liquidation of bank, stockholder paid amount of de- 
fault without taking assignment, but with understanding that 
moneys recovered would be repaid to him court might have de- 
cided as matter of law that bank itself could sue on bond as 
real party in interest. First Nat. Bank of East Islip v. Na- 
themal Surety Cao. (0. FF.) ccscccccccvccescccoseseccsegsesoccoes 
Where assigtiment was not an absolute sale, but made as collateral se- 
curity, assignor retained such interest as was not necessary to 
satisfy claim and both assignor and assignees were proper 
parties in action on policy. Mountain Timber Co. v. Lumber Ins. 
Cor GE Naw Teste CAMs ois cece vecic ccc vecseccscedeoccecen’ 
Insured sold and conveyed subject of.insurance to another, but prior 
to assignment property was destroyed by fire—contract of sale 
provided that policy was to be held by insured and loss, if any, 
payable to it as its interests might appear—purchaser was not 
owner of policy with right of action thereon. Springfield Fire 
& Marine Ins. Co. v. BE. B. Cockrell Holding Co. fOkla.)......... 
Service upon duly licensed general agent sufficient to give court juris- 
diction of defendant. pampercond v. National Travelers’ Benefit 
BADR (HOB) ccccccccccsccsevcsccncveccssscsctweccevessececcces 
Summons may require company to appear ‘and ‘defend within twenty 
days, on penalty of default, proceedings only being stayed for 
twenty days more. State ex rel. National Surety Co. v. Su- 
perior Court of King County et al. (Wash.)...........eseeeeees 
Complaint was demurrable as it showed that clause of policy which 
postponed the time that suit had commenced to 90 days, had 
been put in operation. Northern Ins Co. of New York v. Na- 
tional Union Fire Ims. Co. (Cal.)......cceeeesseccce eeccccese 
Petition which fails to state that at time of fire “insured’s property was 
located in building fails to state cause of action. American 
Cent Ins. Co. v. Boyle (OKI1A.)........ cece eccceeeees eccccee 
Averment that goods were burnt “while policy was in force” was suffi- 
cient to show that goods were in building where insured. Young 
v. Queen Ins. Co. of America (Mo.)........... eee vceceracccccece 
Where complaint alleged insurer’s refusal to accept premiums unless 
insured consented to lawful lien. unnecessary to allege or prove 
offer on insured’s part to perform contract. Federal Life Ins. 
Co: Vi Weeem (BMG.) 2 ic cccccsccccccscccccesncccosvesaseccces eee 
Complaint sufficiently shows without specifically ‘alleging “that action 
was commenced within 12 months. Miglier v. Phoenix Ins. Co. 
of Martfere, Comm. EN. ¥.) .ccccccccccvcccscces eee recrececcococs 
Complaint av — that all terms were complied with except “iron- 
safe cla not demurrable as not sufficiently informing de- 
ae wan portions were referred to. Cohen v. Home Ins. 
Cs TGP ccccccvivetectcscnvdosecccsentcccces sevsegecneeeseeses 
Allegation that company disclaimed Nability will be taken as allegation 
that it was in writing as required by policy in ‘view of rule that 
pleadings are to be construed most strongly against pleader. 
Northern Ins. Co. of New York v. National Union Fire Ins. Co. 
GEER. bcos hve nu 0b0a. bes. copebcu be vccehis 6h00 0000) coneacbareeotcece 
Pacts sufficiently alleged defendant’s waiver of principal’s signature. 
Oklahoma Sash & Door Co. v. American Bonding Co. (Okla.). 
@omplaint sufficiently alleged “payment in money” within the “loss” 
and “money” clause of policy. Garetson-Greason Lumber Co. 
v. Home Life & Accident Co. (Ark.) .......e.eeeeeee ° 
In an action on a policy on live stock for the death of 260 head “ot 
horses, the policy, though purporting in general terms to insure 
against loss by death from disease or accident, specifying cer- 
tain exceptions, plaintiff need not negative the exceptions, nor 
plead the performance of conditions precedent otherwise than 
im general terms. ere Trading Co. vs. Western Live 
Stock Ins. Co. (Towa).......seseee- ° eecees eeacces 
That injury resulted from cause. excepted by * provisions “ot: accident 
policy need net be negatived in complaint. Harrison v. Interstate 
Business Men’s Accident Ass’n of Des Moines, Iowa (Ark.)..... 
Answer showing fraud or breach of warranties other than conditions 
precedent would ordinarily be new matter constituting defense by 
way of avoidance and ordinarily should be pleaded. Goldberg 
et al. v. Great Hastern Casualty Co. (N. Y.)......cceeeceeeeeeee 
Allegations were sufficient and rendered unnecessary the further one 
that premium became due in lifetime of insured. Benes v. 
Bankers Eide Bam. Ce. CT.) eccccccccccsscescsecvtvccsctscccese 
Abandonment of policy by insured is affirmative defense, which is 
waived by failure to plead it. Rasch v. Bankers’ Life Co. of 
Bee Mebane, Tw CBO.) occ cc ccccccccnccvcccccccvcecccccgccees 
Demurrer to plea that damage was caused by falling of wall of another 
building properly sustained, where pleas failed to aver that wall 
did not fall as result of fire. Western Assur. Co. v. Hann. 
GD * ab 6 ok's ose koe b.dbh es Valls wwe ney Chas MO G0 ta paeetb been cee ve o% 
Pleas were bad for not alleging that policy made giving ‘ot proot 
required by it condition precedent to right of recovery, ae 
Indemnity Ass’n v. Hoffman (Ala.)....... Oe ee Seecoeeesesocos . 
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Pleas setting up insured’s misrepresentations do not avoid policy and 
are demurrable under Code unless made with intent. National 
Life Ins. Co. of America v. Hedgecoth (Ala.)........... ceees 
Estoppel of beneficiary of life policy to deny its consent to change of 
beneficiaries must be pleaded by insurer. Coleman v. North- 
wesverm Gret. Este Tee. Co CO yin cs oscccunvaccesesesss cuens 
A replication making claim but not setting out any clause in policy 
providing that defendant would not be liable in case assured 
was killed on tracks of employer, seeks to raise immaterial issue 
and demurrer thereto is properly sustained. ‘Southern -isgeanenanared 
Aare Y,, - TR TAT.) 5 0 6 06% occ hece cess stanccenehaunenee 
Where rider agreement was not made part of complaint or plea, it 
could not be considered. Insurance Co. of North ae v. 
Wee GRIME Fa sons cs ss ce pecccts cacaneng> seusntakase eves 
Where policy provided for a certain sum and twice such ‘amount ‘it 
injury occured on public conveyance, petition seeking damages in 
larger sum authorizes recovery for smaller amount. Lamport et 
Gk WR Been Edte Fee. Car: Caen cecccncquseseusctapinesens eeee 
Whether corporate beneficiary of life policy ratified action of its 
officers in consenting to change of beneficiaries may be shown 
under general allegation that officers acted for their corporate 
principal. Coleman v. Northwestern Mut. Life Ins. Co. ,Mo.)... 
Question is as to whether insured did anything to defraud company 
when placing insurance was properly excluded, there being no 
claim of fraud in issuance of policy. Archibald v. Granite State 
eee TR CS CER a ca scccugedntrac ecgcecunes AL nbAOns eR Aaaed 
Complatnt sufficient to enable plaintiff to claim waiver of time of 
presentation of proofs if he could — it. Miglier v. Phenix 
Ins. Co. of Hartford, Conn. (N. Y.)..... ceeceresccessceces 
Where insurer denied payment of premium note, insured assuming 
burden of proving payment, had right to prave it under implied 
general denial. St. Paul Fire & Marine Ins. Co. v. Clark (Tex.).. 
Defense of forfeiture for reason of failure to pay subsequent premiums, 
etc., must be alleged by special plea. Benes v. ae Life 
ie 5 RR yas veces 
Whether notice actually given was within a reasonable ‘time was 
immaterial. Western Indemnity Co. v. Free and Accepted 
ee GE SONI CWE 6 6 06.0.4 nn 00n6508 ncnmehenadasbeasedabecheos 
=a eres | amount due was upon assignee. * Becker vs. Clark 
Burden of proving intent to deceive, ‘or that risk of loss was increased, 
a = the insurer. McDonough vs. Metropolitan Life Ins. Co. 
Mass.) ......-. San teunekeneetunied Peeconceaneseeee 
Plaintiff suing on policy, on ‘live stock must ‘prove ‘compliance’ with ‘any 
conditions precedent of the policy as condition of recovery. 
me Trading Co. vs. Western Live Stock Ins. Co. 
PO ccc c veces cachaane VeARSCES Ce cps chs bmedans Cuedameins kann 
Burden on insured to establish suicide. Reynolds v. Maryland Casualty 
Cae’ CHE Os iveiccsved c.Avaneoxaammetn ad aa es ned tee eee ane 
On facts stated no presumption arifes that wounding occurred under 
circumstances in petition, and in order to make a prima facie 
case proof must show that it did so occur. Newsome v. 
Pravaters Tus. Co, GF Barter. (GA). oso vccccnescvessemseccheces 
Burden of proving ownership was not sole and unconditional is on 
insurer. Globe & Rutgers Fire Ins. Co. v. Creekmore (Okla.).... 
Burden on insurer to show that injury resulted from cause within 
exceptions of policy. Harrison v. Interstate Business Men’s 
Accident Ass’n of Des Moines, Iowa (Ark.)........+eee0e% 
Burden on insurer to show that statements were wilfully made. Amer- 
fean Bankers’ Ins. Co. v. Hopkins (Okla.)........ccccceeseees 
Burden of showing whether installments were unpaid at time of 
death was on insurer. Rasch v. Bankers’ Life Co. of Des 
WE, BE CII Dine ccc cenccccces chnceds sansequnasennsescss 
That one legal liability policy contained “errors and omissions” clause, 
creates no inference that later policy, different in scope and area, 
did not also insure against errors and omissions, creating legal 
Nability against insured warehouseman. Bush Terminal Co. v. 
Globe & Rutgers Fire Ins. Co. of City of New York (N. Y.)...... 
Insured has burden of proving that proofs were received within 60 
days by insurer. A. Davis & Son, Limited, v. Russian Transport 
@ TR. OO CH. Zadeve cscrtscuvacscpegmet ben cutucedenqcveneséses 
Insured will be presumed to have read and understood terms of policy, 
in absence of fraud or circumstances legally showing contrary— 
burden of proving breach is upon defendant. Mumaw v. Western 
& Southern Life Ing. Co. (Oh10.)...... 2c cece een ceeeeeeserecccces 
Admission of fact that insured was dead, having been found with wound 
on head and face that penetrated the brain made a prima facie 
case and cast on defendant burden to show that death occurred 
from one of the causes exempted—presumption is against suicide. 
Business Men’s Acc. Ass’n of America v. Cowden (Ark.)........ 
Plaintiff has burden throughout case of establishing accidental charac- 
ter of injury. Lamport et al. v. Avtna Life Ins. Co. (Mo.)...... 
Where plaintiff avers killing of insured by another which would 
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establish killing within meaning of policy, no presumption of 
truth of averments arises, but in order to make prima facie 
case there must be proof that injury causing death was unforeseen 
by insured and not result of misconduct. Travelers’ Ins. Co. of 
Hartford v. Newsome (Ga@.).......ceeeeeeeees oeesocpecs es 637 
Presumption of intent to deceive is raised * only when statements are 
made with knowledge of falsity. Whitney v. West Coast Life 
Pe CR. CORE Be 0 vos 5 n.00 be reegst cpsbecundénenseseeshe 360 
Insured or beneficiary has burden of proving compliance with notice 
provision or showing excuse for failure. Metropolitan eee 
Ins. Co. of New York v. Johnston (U. S.)......cecececceeees 418 
Where insurer admitted issuance of policy, etc. plaintift need * only 
introduce policy in evidence to make prima facie case, Rasch v. 
Bankers’ Life Co of Des Moines, Iowa (Mo.)....... epeesocceces 629 
Burden on plaintiff to prove that death resulted from injuries of nature 
or kind insured against, but claim that he died from overexertion 
was an affirmative defense on which defendant had the burden 
of proof. Lickleider v. Iowa State Traveling Men’s Ass’n 
CIGMR) scccccccvccvescvsoverectesoenqecesececese copcoscecce 686 
(648) Testimony of assured’s wife and attorney as to material statements 
made by insurer’s agents which had ratified acts was admissible. 
St. Paul Fire & Marine Ins. Co. v. Clark (Tex.)........ . 890 
(650) Not error to admit evidence of application blank containing signed ‘an- 
swers of insured and medical examiners’ report, though not 
made part of policy—if answers are false it will bar recovery, 
neo. cases cited. Brunjes v. Metropolitan Life Ins. Co. 
LGA DA. Anak bo 6°06 b's CES Aine Kee 8 has SALE EES s hb oN abe e 189 
654% Plaintit® could state what cashier of regularly appointed despository 
bank had told her as to whether assessment had been paid up 
to date of deceased’s death. Rasch v. Bankers’ Life Co. of Des 
Moines, TOwWa (BO.). .cccsicvccusrcccncccsesvcesvecene 629 
(655) Evidence that defendant agent filled out application is ‘admissible. 
National Life Ins. Co. of America v. Hedgecoth (Ala.).......... 315 
(658) Evidence that hair was found to have been rubbed off cattle admissible, 
where plaintiff's counsel stated they offered testimony to show 
condition of cattle, not because they were suing for value of 
the hair. Estes v. Hartford Fire Ins. Co. (M0.).....eeeeseeee0+ 571 
(669) Evidence that pistol that inflicted fatal wound could be discharged by 
fall was admissible. Reynolds v. Maryland Casualty Co. (Mo.)... 697 
Evidence that insured contemplated suicide admissible; fact that his 
financial condition remained the same rendering previous state- 
ments germane. Brawner v. Royal Indemnity Co. (U. 5S.).... 413 
Court improperly excluded certain testimony offered by employee stating 
that he had not embezzeled or stolen any of his employer’s 
property. Maryland Casualty Co. et al. v. Laurel Oil & Fertilizer 
CO, CRIM) ccc creer ccccccc swe crvsccndnvervesvevcaceceessseccece 182 
(660) Despite the absence of general market for pop corn, plaintiff, to prove 
its cash market value, was entitled to introduce the best evidence 
of which such a case is capable. Weaver vs. Nationabk Fire Ins. 
Co. of Hartford, Conn. (l@wa) .......seeeeeeee essvscecse 6T 
(661) Evidence as to amount for which insured had settled judgment against 
railroad on account of injury too weak and remote to be admis- 
sible. Fidelity & Casualty Ins Co. of New York v. Mountcastle 
SRE eo oh re kbs 6 cbe ns WH 00:00 5648000 8o 2 eebe naedan eesebhe naan 440 
Where building covered by tornado policy was seriously damaged 
evidence of its condition seven months after tornado was not 
too remote and admissible to show extent of loss. National 
Union Fire Ins. Co. of Pittsburgh, Pa. v. School Dist. No. 60 of 
Weetaeten Commty CAGE.) « vccccvccccccsccesccctucveccesacdes eee 879 
(662) Testimony tending to prove that premium note was deducted from 
amount agreed in adjustment of prior loss is admissible. St. 


Paul Fire & Marine Ins. Co. v. Clark (Tex ).......... coocce SOO 
Manner in which insured makes up proof of loss admissible on question 
of good faith. Archibald v. Granite State Fire Ins. Co. (Me.).... 659 


Testimony of insured that he gave insurer’s local agents notice of 
accident admissible, though not compliance with policy, as bear- 
ing on question whether subsequent written notice was given 
within reasonable time. Fidelity & Casualty Ins. Co. of New 
York v. Mountcastlo (Tex.)....cccccccccnccnvccccccsccsssevccse 440 

Receiving proofs of claim in evidence “for all purposes for which they 
are properly admissible’ was not error. McKay v. Minnesota 
Commercial Men’s Ass’n (MINM.).......ccesescvvccssceseee coccee 396 

(664) Evidence as to use of gasoline on premises admissible to show assured 
had constructive knowledge New Brunswick Fire Ins. Co. v. 


Indiana Reduction Co. (Ind.).....csccccccessescccsccsccevvoes woe S98 
(665) Evidence sustained verdict as to amount of loss. Firemen’s Ins. Co. 
of Newark, N. J., vs. Davis et al. (ArK.)......ceeseeeeees 65 


Finding was broader than evidence warranted, where insured stated 
that policy was to secure financial obligation to be tmcurred for 
like amount,” as it might be inferred from such finding that 
assignment was given to secure all advances made at any time 
during lifetime of insured. Becker vs. Clark (N. Y.)..... Secee 

Jury would have been justified in finding that call was made by direc- 
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tors though it did not appear that they went over the figures 
of the officers, who made it up and voted specifically. Hartford 
Life Ins. Co. vs. Barber (U. S.)......eseeeseee eocee 

In an action for destroyed pop corn, evidence. sufficient ‘to ‘justify jury 
finding for plaintiff's crib contained 78,400 pounds = corn. 
Weaver vs. National Fire Ins. Co. of Hartford (Iowa). 

Evidence did not sustain defense of breach of warranty that insured 
was physically sound, materially affecting the risk, when at time 
of his application he had chronic heart trouble. Metropolitan 
Casualty Ins. Co. va. Lightsey <Migs.)....cccccccccccccccccccese 

Surety bond construed to indemnify bank from loss occasioned by offi- 
cial’s fraud or dishonesty and plaintiff may recover without tech- 
nical proof such as required in criminal prosecution. Delaware 
State Bank v. Cotton et al. (Ham.) 2... .cccviccvcccccccedecccecs 
bility. Western Indemnity Co. v. Free and Accepted Masons 
GE Temee. (TOK) ccvvecsscciecccvccvcsstsscccctschorepesccessees 

Evidence supported finding insured was totally disabled, though he 
worked some days after accident. American Life & Accident 
Tua. Co. et al. Vv. Waltom “(CARRs) 2 cc. ccccctsiccsssdstisesces Sesee 

Finding that there had been a waiver requiring insured to contest 
claim of employee was warranted. Farmers’ Handy Wagon Co. 
v. Casualty Co. of America (TOW) ...6.cteccccccscsccccccocce 

Unreasonableness of theory of suicide must receive due consideration. 
Reynolds v. Maryland Casualty Co. (Mo.).......... 

Evidence insufficient to show acquiescence of insured in wrongful sus- 
pension Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.).. 

Where defendant claimed that plaintiff had fraudulently overvalued 
property, evidence sustained verdict for defendant. Archibald v. 
Granite State Fire Ims. Co. (MO.).....ccccsccccccccveencccccecs 

Proofs of issuance, payment, loss in excess of value, proofs not returned 
or objected to, will entitle assured to recovery. New Brunswick 
Fire Ins. Co. v. Indiana Reduction Co. (Ind.).......e++eeeee 

Evidence showed that underwriter knew that applicant did not want 
insurance with warranties as to neutrality because he could not 
give them and hence such applicant was not bound to disclose 
that his nationality was that of one of the belligerents. Muller 
v. Globe & Rutgers Fire Ins. Co. of City of New York. Muller 
v Ins. Co. of State of Pennsylvania (U. S.).....6..ceeeeeees 

Not necessary for employer to introduce evidence as would be necessary 
to convict employee of crime of larceny or embezzlement as 
defined Sy laws of this state in order to insure under fidelity bond. 
National Surety Co. et al. v. Williams (Fla.)...... veosveceses 

Bvidence insufficient to show that clothing, a stole, and some opera 
glasses, which insured was unable to find after removal, were 
lost through burglary, theft or larceny. Marks v. New "Jersey 
Fidelity & Plate Glass Ins. Co. of Newark, N. J. (N. Y.)...... 

Evidence warranted conclusion that indorsement of notes was influenced 
by son’s conduct, so that son was estopped from claiming interest 
in proceeds. Pape et al. v. Pape et al (Ind)... ...ceeecveseccees 

Evidence supported finding that insured did not die from use of 
intoxicating liquors. Boeck et al. v. Modern Woodmen of 
AMOSISR CIOWE) SE oc cri ccnee ces cicccecrecoseutvestosteetes 

Evidence sufficient to support finding that company waived benefit. of 
provision in policy exempting it from liability while on duty at 
roundhouse and repair shop. Schwindermann v. Great Eastern 
Casualty Co. (26, Didseccvceccnvdescovccvedesctcucvcedes 

Evidence showed mutual mistake in issuing policy in favor of husbana. 
Horine et al. v. Royal Ins. Co., Limited, of Liverpool (Mo). 

Fact that local agent issued all policies of fire insurance on building 
is of considerable probative force that building was worth more 
than it was insured for, where other competent evidence is lack- 
ing—evidence shows damages to extent of policies, though build- 
ing had been sold for less. Fite et al. v. North River Ins. Co. et 
GE. GRBs 6c oisiiwotccescdoncesvddestsvetcsspecteesebetbeveds 

Evidence insufficient to justify finding of insured’s death by suicide. 
Business Men’s Acc. Ass’n of America v. Cowden (Ark.). 

Breaking of door and forcing of drawer is evidence of burglary, theft 
or felonious abstraction. Sloane v Massachusetts Bonding & 
Tam, CO. CHL Gabi ccccvcceveucsdsssadvvessetevesvensasenrescvess 

Liens of insurer sustained finding that it thereby refused. ‘to accept 
premiums unless insured consented to liens excusing rae aN 
Federal Life Ins. Co. v. Weedon (Ind.)............ 

Evidence supported verdict and there was no error in giving or. re- 
fusing instructions. Sharrer v. Capital Life Ins. Co. of Colorado 
CHRO) 6 cave csoncd SesietcccccdecetceevevetOccueeieeopeene ovccces 

Evidence showed that death by drowing was occasioned by exposure. to 
—— risk. Rommel v. National Travelers’ Benefit Ass’n 
(ROWED o's wv acs cescccwcsgcesocccses ttevetessenes ecegecccccece ees 


Answer to interrogatory as to consulting physician in five years, 
substantially true, where written down by examining doctor, after 
insured had told him that he had shortly before gotten some 
medicine for dyspepsia from doctor. Merchants’ Reserve Life 
Tas. Coa. v. Richardsom (TmG.)..cccccescrecccsse 
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Evidence does not conclusively show that representation that insured 
did not receive medical or surgical attention within five years 
was false or that statement as to fits and hernia were knowingly 
made. Olsson v. Midland Ins. Co. (Minn.) 

Evidence showed insured made false affidavit in his proofs of loss so 
as to avoid policy is fraud or false swearing. Dossett v. First 
Nat, Fire Ins Co (Tenn.) 

Evidence warranted finding that insurance was solicited and obtained 
on authority given soliciting agent by insurer’s state agent to 
wire in applications, liability to commence 24 hours thereafter. 
National Union Fire Ins. Co. v. Patrick (TeXx.)..........eeeeeee8 

Evidence warranted finding that Grand Master of lodge had no knowl- 
edge of previous defaults. Western Indemnity Co. v. Free and 
Accepted Masons of Texas (Tex.) 

Evidence sufficient to sustain finding that no employee or servant of 
plaintiff was criminally implicated. T. J. Bruner Co. v. Fidelity 
& Casualty Co. of New York (Neb.)............. 

On facts stated person suing showed a prima facie right of recovery. 
Benes v. Bankers’ Life Ins. Co. (IIll.) 

Provision requiring production of direct and affirmative evidence that 
articles were lost by burglary, theft or larceny does not preclude 
recovery, though evidence of loss is circumstantial. Garner v. 
New Jersey Fidelity & Plate Glass Ins. Co. (Mo.) 

Finding that mortgagors had not prior to fire conveyed right, title and 
interest in property without consent of insured, held contrary to 
evidence. Clark v. Casselman et al. (Cal.) 

Evidence sufficient to warrant finding that company’s agent knew that 
insured had only dower interest. Tiffany v. Queen Ins. Co. of 
America : 

Statement that deceased died by own hand makes prima face case of 
suicide. Zimmerman v. Fraternal Reserve Ass’n. (Wis.) 

TInsured’s replication that adjuster assured insured the policy would 
oe paid not supported by evidence. Fidelity-Phcenix Ins. Co. 
v. Williams (Ala.) 

Evidence sustained finding that insured suffered injury while traveling 
on train, rendering him incapable of performing duties pertaining 
to occupation. Fidelity & Casualty Ins. Co. of New York v. 
Mountecastle (Tex.) 

There is no presumtion that bodily injuries are self-inflicted. Lickleider 
v. Iowa State Traveling Men’s Ass’n (Iowa ) 

Defendant need not prove that plaintiff intentionally maimed himself 
beyond reasonable doubt, although such maiming constituted a 
criminal act. Lamport et al. v. Aitna Life Ins. Co. (Mo.) 

Mere disappearance is not sufficient evidence of larceny, but when 
other circumstances are in evidence it is a jury question. Reed 
v. American Bonding Co. (Neb.) 

Where demand and refusal to pay were admitted, but date of demand 
did not appear, plaintiff could not recover interest from date of 
death. Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.).. 

Supersedeas bond is not a policy of indemnity under statute. Grover et 
al. v tna Accident & Liability Co. (Mo.) 

Question for jury as to whether attack of renal colic, suffered prior to 
application, was a serious illness or disease and directed verdict 
was properly denied. American Nat. Ins. Co. vs. Hicks (Tex.). 

Whether breach of vacancy provision was waived by submitting proofs 
of loss, etc., pursuant to a request of insurer’s adjuster, was a 
jury question. Liverpool & London & — Ins. Co. vs. Baker 
(Tex. eoees 

Whether misrepresentations were “made with. intent ‘to deceive ‘ana 
whether husband actually had cancer when policy was issued was 
for jury. McDonough vs. Metropolitan Life Ins. Co. (Mass.). 

Insured’s failure to comply with requirement that insurer should be 
furnished each fifteen days with report from attending physician 
did not warrant a dismissal of complaint, where all evidence to 
prove that it was not reasonably possible was excluded and the 
exclusion duly excepted to. Rosenbaum vs. National Acc. Soc. 
CN. Y.) 

Burden on insurer to show that statements were wilfully made. 
ican Bankers’ Ins. Co. v. Hopkins (Okla.) 

Mere disappearance is not sufficient evidence of larceny, but when 
other circumstances are in evidence it is a jury question. Reed 
v. American Bonding Co. (Neb.) 

Materiality of any fact not disclosed is as much a question of fact as 
that of nondisclosure or disclosure. Muller v. Globe & Rutgers 
Fire Ins. Co. of City of New York—Muller v. Ins. Co. of State 
of Pensylvania (U. 8.) 

Whether hazard was increased by reason of conducting certain business 
von premises is question of fact for determination as ordinary 
questions of fact and cannot be decided by reason of fact that 
insurer charged higher rates for that character of occupancy. 
Royal Exch Assur. of London v. Thrower (U. 8.) 


Whether insured had syphilis and made false statements was for jury. 
Fraternal Aid Union v. High (Ark.) 
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Whether there has been a denial by indemnity insurer of all liability 
is question for jury. Farmers’ Handy Wagon Co. v. Sanenny Co. 
GPR MONTINS CORED oo 5 ook on skin de 3 55.6+cb cle We cin chime kowebalanacie 
It cannot be theld as matter of law that agent designated as "Manager 
Western Division had no authority to waive conditions—waiver, 
not express, is essentially a matter of intention, being a question 
of fact where reasonable minds may differ as to inferences to be 
drawn—sufficient to take to jury question whether life company 
waived condition that policy should not take effect until premium 
is paid. Whipple v. Prudential Ins. Ce of America (N. Y.)...... 
Waiver is ordinarily a question for jury, where facts and circumstances 
relating to subject are admitted, or clearly established it becomes 
a question of law. Beauchamp v. Retail Merchants’ Ass’n. Mut. 
wee BOG Ce Ge, Bids cascnccneydoweesasnasaten chu vewins sbscens 
That copy of application is attached to policy does not as a matter 
of law charge him with knowledge of representations written 
therein or estep beneficiary from showing that they were not in 
fact made. Olsson v. Midland Co. (Minn.).......ccccceccseececs 
Where insured failed to maintain burden cast by plaintiff’s prima facie 
case by evidence as to purpose of insured’s assailant, there 
being no evidence of suicide, court properly directed verdict for 
ea pa Business Men’s Acc. Ass’n of America v. Cowden 
CAPR) icc ccc rewbevertcb ceo vv ets meuwis cen eticecs cess verte seeee ea 
Whether appraisers followed terms of agreement was for jury. Pierce’ 8 
—_ Co v. Netherlands Fire & Life Ins. Co. of Hague, Holland 
CRO ade Phe e wc psiecn ns caebde Seaweeds Cleese’ a6 oeree es Cees on 
Proximate cause of loss is question for jury. Muller wv. Globe & 
Rutgers Fire Ins. Co. of City of New York. Muller v. Ins. 
Co. of Miate of Ponndyivemia. (Gq) Bid... sects kc cccbciveveccstacss 


Jury question whether insurer waived prohibited occupation. Inter-— 


state Business Men’s Acc. Ass’n v. Greene (Ark.)........+s005 
Defendant’s demurrer properly overruled Reynolds v. Maryland 
CamOaKNy Ce. (MO). civcesccovevessvcuvese cet evescseeeescsece 
Court properly refused to sustain demurrer to evidence which would 
give plaintiff nothing, where insurer tendered certain amount in 
court as being sufficient to cover insured’s interest in property. 
Tiffany v. Queen Ins. Co. of America (MO.).......-ccceeeeesees 
Words “at noon” were not ambiguous, and construction of policies was 
for court. Goodman v. Caledonian Ins, Co. of Scotland. Same v. 
Insurance Co. of State of Pennsylvania (N. Y.).....+.e+eseeeees 
Evidence presented question for jury whether deceased died rt suicide. 
Hodgson v. Preferred Acc. Ins. Co. of New York (N. Y.)........- 
Evidence that president and secretary of corporate beneficiary executed 
instrument changing beneficiary and directors and stockholders 
individually consented to such action does not establish, as 
matter of law, corporation’s consent to change. Coleman v. 
Northwestern Mut. Life Ins. Co. (MO0.).......esceeeeeeeecveneee 
Whether insured has waived terms is jury question. Miglier v. 
Pheenix Ins. Co. of Hartford, Conn (N. Y.)....eeeeeeeeeeees 
Where defendant claimed that sufficient notice of loss had not been 
made it was question for jury. Brown v. Vermont Mut. Fire Ins. 
CO.” CVE Peis vcinccrtedcvcesreceusrschas Carsnb nt usaekehebuEs . 
Where agent had knowledge of keeping prohibited article on premises, 
direction of verdict for assured was proper, though it might 
possibly be said that agency of broker was controverted. New 
Brunswick Fire Ins. Co. v. Indiana Reduction Co. (Ind.)..... e 
Refusal to give peremptory instruction for defendant on ground of 
insured’s failure to give written notice within time prescribed by 
policy was proper. Fidelity & Casualty Ins. Co. of New York 
V. Mountocastle .(Tex.).....ccccccccccccnccscccccecccecs 
Question whether it was reasonably possible for insured, whose "mind 
was deranged, or beneficiary, or another member of family to 
sooner give notice was for jury. Metropolitan Casualty Ins. Co. 
of New York v. Johnston (U. 8.)......--ceeceeecceeceecensescees 
Whether loss was sustained by burglary, theft or larceny was jury 
question. Garner v. New Jersey Fidelity & Plate Glass Ins. Co. 
CHD 0 bb 0 as ce necrec chines SRCRRS CRESwENCOe Nt OF REDO SH ad Ov AEE DD 6 08 
Where wall stood four months after fire and was blown over onto 
insured’s building by wind, it was for jury whether injury was 
from direct loss by fire Western Assur. Co. v. Hann. (Ala.). 
Evidence as to payment of installments wag for jury. Rasch v. 
Bankers’ Life Co. of Des Moines, Iowa (MO.)........+++++e++ 
Charges were properly ascertained in that manner and hence there was 
no yuestion for jury as to actual cost. Globe & a Ins. 
Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.)........ 


Whether insured was guilty of negligence was for jury. Western 
Ageur. Co. V. Hann (Al). ....cccccccccccccccccscccsceecscces 
Question whether death was accidental was necessarily one for jury. 
Lickielder v. Iowa State Traveling Men’s Ass’n (Iowa).......... 
Whether insured met his death as result of accident was a jury. 
Spencer v. National Life Ins. Co. of United States (Mo.). 
Question whether one insured under policy which required — notice 
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within twenty-one days, complied with provision is for court. 
Metropolitan Casualty Ins. Co. of New York v. Johnston (U. 8.).. 418 
It was a question for jury whether death was result of disease or 
natural causes. Lickleider v. Iowa State ee Men’s Ass’n. 
oof | Sen eNEy et Pore cere re Pree dccccccccccce SOB 
Question for jury whether involutary and undesigned movement so 
unexpectedly produced, he sustained strain or injury to some of 
his vital organs which proved fatal Lickleider v. Iowa State 
Traveling Men’s Ass’n (lowa)..........++. seccovese 486 
Plaintiff was injured -in railway collision—fact _that ‘he continued 
journey and two days later made another journey did not establish 
as a matter of law his disability to follow his vocation was not 
total at time of accident. McKay v. Minnesota Commercial Men’s 
ML. VERS » 05 '0 ball Ved ackab hess bind 4640556 L6CbES eRERU Eee KOKO 296 
It was a jury question whether absentee was dead and plaintift made 
out a prima facie case placing burden on defendant to show 
otherwise. Seidenkranz v. — ars aeee and Ladies 
OF TORRES ABER Deicide ccaccecuOaddesiss CWSeReceeeS¥ededsccvereece SST 
Where employee gave testimony showing, “it true, “that shortage of 
accounts did not come about by any act of larceny or embezzle- 
ment of his, the court improperly granted a peremptory instruc- 
tion for the employer. Maryland Casualty Co. et al. v. Laurel 
Cll @& Wortitiner Co. (OMB). cs sccccctccvcvedevcsteegadvesveses 182 
Question of age of employee was for jury. ‘John H. Wiemers, Inc. 
v. American Fidelity Co. (N. ¥.).cccccrsccccvccsvvcvnes isvves O83 
Question of fact whether sole unconditional ownership was “material 
where insured was only mortgagee. National Fire Ins. Co. of 
Hartford, Conn.,; ¥. Carter ot al. (TOK)... svccgesvvesswoes 270 
Mere incorrect statement of age cannot be said, as an matter of law, “to 
be wilfully false, where testimony did not show that member was 
engaged in prohibited occupation refusal for directed verdict for 
defendant properly denied. Hope v. The Maccabees (N. J.)..... 2380 
Whether written notice of sunstroke was given to defendant as soon as 
possible was a jury question when given a year later but within 
ten days after plaintiff's wife was appointed conservator—testi- 
mony that plaintiff was absolutely helpless for some time and that 
he had to be directed by another policeman associated with him, 
ete, made plaintiff’s ability to perform his duties a jury ques- 
tion. Higgins v. Midland Casualty Co. (Tll.).......eeeeeeeeees 289 
The definition was slightly, if at all imperfect, and amply sufficient to 
guide jury in determining whether insured had any serious ill- 
ness. American Nat. Ins, Co. vs. Hicks (Tex.).....e..seeeee8+ 3” 
Charge as to sufficiency of proof and that jury might consider cost of 
rebuilding was correct statement of law. Brown v. Vermont 
PEs “Dreme Tem. CO. CVD se cic awe scene ccncaveses 530 
Where insurer set up failure to pay call consisting ‘of ‘three items, in- 
structions using word “assessment” were not necessarily erro- 
neous. Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.)... 629 
Genera! instruction limiting recovery to cost of repairs was sufficient. 
Horine et al. v. Royal Ins. Co., Limited, of Liverpool (Mo.)..... 680 
There need not be an absolute extinction of all parts of building in order 
to be “wholly destroyed.” MHorine et al. v. Royal Ins. Co., Lim- 
Ired, of Liverpool (MO.) ....ceccsccccvceveces fost ae bees 680 
Instruction that plaintiff could only recover premiums paid if he “made 
misrepresentations increasing risk not erroneous. National Life 
Ins. Co of America v. Hedgecoth (Al@.)......cccceceeeeeceecees 315 
Placing higher value on furniture in proofs than founa by jury, would 
not show fraud. Royal Ins. Co. of Liverpool, =naee, v. Hum- 
DEOP OCG). CTO + ovn6c ogee acess se sens sese antes eee 
Answer to interrogatories even if showing breach “will ‘not. overcome 
general verdict for plaintiff in absence of further answers show- 
ing election by insurer to rescind. Merchants’ Reserve Life Ins. 
Co. V. Richardgon (Imd.)....ccccsrccccsscccesccesccs esccere 364 
Finding was in effect that worn-out car “was insured “much beyond ‘its 
worth amounting to affirmative fraud. Hoffman v. Prussian Nat. 
Ins. Co. of Stetin, Germany (N. Y.).....0.ee-ceeceeeece wecece 470 
Where insurer admitted receipt of proof before suit was filed, suit was 
not premature, where costs were adjudged against plaintiffs. 
Royal Ins. Co. of Liverpool, England, v. Humphrey et al. (Tex.). 529 
Former decisions that attorney’s fee be allowed as costs adhered to. 
Reed v. American Bonding Co. (Neb.). See Apehcacce GEO 
When plaintiff recovers judgment of insurance “he may have ‘taxed, by 
trial court, reasonable attorney fee as part of costs, but amount 
allowed must be for services in trial court only and not for 
services on appeal. Kaneft v. Mutual Benefit Health & Accident 
Ass’n of Gmaha (NeD.).......cccscsvscccees eceuvecvuneeee vos BS6 







Reinsurance contract is invalid in so far as it attempts to destroy as- 
sured’s existing rights. Federal Life Ins. Co. v. Weedon (Ind.).. 500 
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stand on his contract as evidenced by his original policy. Federal 
Kalbe Epe.. Co. Ve, SRE 6S -Gh. - CAMA Ds bc nandcvseecssebanweace 
In construing an agreement to reinsure a guaranty company’s lability 
on a bond, subject-matter of agreement and knowledge of it 
which the parties possessed, the object which they sought to 
accomplish, and the inducements which they had for dealing 
with each other as they did must be considered. American Bond- 
ing Co. of Baltimore v. U. S Fidelity & Guaranty Co. (Md.)...... 
Reinsuring company had no legal right to charge liens against policy 
or to increase holder’s annual premium and holder had right to 
stand on his contract as evidenced by his original policy. Federal 
Life Ins. Co. vs. Maxam et al. (Ind.).,....ccccecceeveeees ences 
Where reinsuring company refused to carry out policy or continue it 
in force unless the holder ratified illegal liens enlarged against 
policy and paid increased premium wrongfully demanded, and it 
was a breach of reinsurance contract and repudiation of policy, 
giving the holder right to elect the remedy invoked by him of 
treating contract as breached and suing for damages. Federal 
Life Ins. Co. vs. Maxam et al. (1md.).cccccscccccccavgescccoces 
The quoted clause of the reinsurance contract was limitation, ‘and not 
a condition of the reinsuring company’s liability. American 
Bonding Co. of Baltimore v. United States Fidelty & Guaranty 
Ce... CHR) oo nt nb ace donna cc cw inmainieese bates ears trban a chen etnbened 
Evidence insufficient to establish that attorney who actually received 
summons was authorized to receive same on behalf of plaintiff. 
General Acc., Fire & Life Assur. Corp., Limited, v. Pacific Coast 


CUaMAIEY Cis; Cie Te ic ware na 0 40 Cesenksanerkeie cote obaeckecebes 5 


Complaint not defective because not alleging reinsurance contract was 
written. Federal Life Ins. Co. v. Weedon (Ind.).........sessee08 

Reinsurance—defendant’s liability was in first instance absolute and 
plaintiff was not in first instance bound to show that it trans- 
mitted summons to defendant, but defendant was bound to show 
that plaintiff received same and failed to transmit it. General 
Acc, Fire & Life Assur. Corp., Limited, v. Pacific Coast Casualty 
Cee CBB incivacisicce ih. bos eis aber un keh vane hes ke en aes 

Evidence as to plaintiff's alleged misrepresentation of capital stock of 
bank and its surplus insufficient to show that plaintiff so misrep- 
resented, thus calling for directed verdict for defendant. Ameri- 
can Bonding Co. of Baltimore v. United States Fidelity & Guar- 
SOY CO... (MA) cocccccecvcsceetioctsentevescdwtssetdes sbvbs sacke 


Mutual Benefit Insurance. 


CORPORATIONS AND ASSOCIATIONS. 


Association was beneficial association and not an insurance company. 

Lafferty v. Supreme Council Catholic Mut. Ben. Ass’n (Pa.)..... 
Character of business transacted, not mere formal workings, will fix 
s organization’s true status. Modern Order of Pretorians v. Bloom 


Fraternal benefit association organized under article 18 is a corporation. 
Superior Lodge, Degree of Honor, v. Van Camp, Insurance Com- 
snigetemer (6. Du). occ ccccavecceccvescccdeveviaccccossstobewese eoce 

Fact that insurer without knowledge of facts continued to recognize and 
treat assured as regular member would not operate as waiver or 
estoppel. Travelers’ Protective Ass’n of America v. Belote (Ga.). 

There was sufficient basis to authorize adoption of by-laws for transac- 
tion of mutual benefit insurance. Superior Lodge, Degree of 


Honor, v. Van Camp, Insurance Commissioner (S. D.).........++. 5 


Constitution and by-laws of relief association are to be reasonably and 
fairly construed to effectuate benevolent purposes and intention 
of parties. McClarence v. Providence Permanent Firemen’s Re- 
ek BAR CTY oink. 0 ewes a cites ols cece Ceee ne eees Hoes 0068 eE be RE 

Section of constitution that subordinate lodges shall not act as agents 
cannot overcome finding of circuit and appellate courts that sub- 
ordinate lodge was in fact agent for service of process. Miller 





164 


6365 


(Olea) occ cccccccscvccccvcsccscccsseeeeesessecccesceseceees occee 684 


508 


427 


- 550 


v Grand Lodge Brotherhood of Railroad Trainmen (Ill )........ 547 


In receiving payments of dues and assessments local financier was in 
fact and in law agent of defendant. Allen v. National Council 
of Knights and Ladies of Security (Kam.) ......,..ceecseeeveves 

As state creating it has right to provide for regulation and dissolu- 
tion of corporation, such provisions of law became part of con- 
tract, hence nonresident suing in Federal court could not be 
granted relief. Cummings et al. v. Supreme Council of Royal Ar- 


Guan Ot Gh COs BY. cickae cin cis Oi cteretscdetucetisernecereewes +» 592 

THE CONTRACT IN GENERAL, 

Nature of insurance presented by contract is not to be settled by na- 
ture and organization of association, but rather by terms and 
character of contract itself. Bondurant v. Brotherhood of Ameri- 
GOD. TOG COD occ cd vince ct saviobsttckcsastwedesatWesetevases + 228 

Certificate to be performed in Iowa is Iowa contract. Booz et al. v. 
WO OE GE: CHONODS 6 oc ol eihing cb Cbs0b c0.bs Peel whns Tbe be ce chbtatence » 636 
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Contract of foreign order of subordinate lodge in North Carolina is 
North Carolina contract Wilson v. Supreme Conclave, Improved 
Order of BMeptesephs (NN. Cu) ac ccccscccavccsunedns sthee 

Statute requiring copy of application to be delivered with ‘policy and 
providing in default thereof insurer shall-be estopped to deny that 
statements are true did not create a rule of evidence, but a rule 
of substantive law, which became part of contract. Sovereign 
Camp, Woodmen of the World, v. Farmer (Miss.)...... ¢secase 

Where person voluntarily becomes member of fraternal association he 
thereby assents to and is bound by by-laws under which his 
eee is acquired. Pope et al. vs. Royal Highlanders et 
al, (Ne Canececea cece Pecencceseshereeseeresscesetoe bon Fee R Ree 

Code prohibiting contract ‘other than expressed in policy does not apply 
to fraternal order. Locomotive Engineers’ Mut. Life & Accident 
Ins. Ase’n V. Hughes (AlO.)....crcasccccvescccvvcccces cee eeevene 

Insured was bound by by-law subsequently adopted, * yequiring X-ray 
photograph to be furnished as part of proof in case of broken 
arm—tfailure to file copy of by-law did not prevent insurer from 
setting up defense that such photograph was not furnished. 
Eminent Household of Columbian Woodmen vs. Wicker (Miss.) 

Vested rights are not taken away by increasing amount of assessments 
agreed upon at time of issuing certificates—amendment was ef- 
fectual to increase rate of assessment on policy made in New 
York with subordinate lodge, when made by Dominion Parlia- 
ment. McClement v. Supreme Court, I. O. F. (N. Y.).....6.- eee 

Right of reinstatement unaffected by subsequent constitutional amend- 
ment fixing maximum limit less than plaintiff's age Stephens v. 
Neschane Ot Ol. (Gi). ccriscccccvtscccrcncivtssebecsposes 

Changes in rights and benefits decreasing dues and assessments valid ‘if 
reasonable—amendment defining what was meant by broken leg 
was reasonable. Butler v. Eminent Household of Columbian Wood- 
WOO CREED. co ccicd ccc rechoccccveetessccerecscwueege 06a nWe 6.89 9 eeee 

Society cannot impair by change contract rights of member—consent 
applies only to reasonable regulation and cannot impair vested 
rights. Wilson v. Supreme Conclave, Improved Order of Hepta- 
SI EON. TAD 6 one 0 og ne nbnes 60Gp.s £0 0n00s Se 0 04a bie step te ovesee 

Provision that sum equal to 12 assessments per year at rate last paid 
for unexpired period of life expectancy should be deducted is 
void under statute. Bondurant v. Brotherhood of Aemrican Yeo- 
8 eR ree Peer et es Pere eye ee 

Local council with authority to issue and deliver certificates and “collect 
assessments has authority to create waiver—where it receives 
dues with knowledge of habits of insured with reference to use 
of liquors it waives warranties in reference thereto. National 
Council of Knights and Ladies of Security vs. Fowler (Okla.).. 

Fact that insurer without knowledge of facts continued to recognize and 
treat assured as regular member would not operate as waiver or 
estoppel. Travelers’ Protective Ass’n of America v. Belote (Ga.). 

Application, certificate, by-laws and statute constitute contract be- 
tween insured and society and must be construed together. sh 
et al.. vs. Royal Highlanders et al. (Neb.)...... 

Where contract is ambiguous it will be construed to accomplish *pur- 
pose intended whenever same may be done without violence to 
expressed term of contract. Routt vs. Brotherhood of Railroad 
Trainmen (Ned) .nccccsccectccvcceseccerececsesenes asd ee6 

Whether decedent was in good standing would depend upon. construc- 
tion of by-laws. Pagliuca v. Italian Barbers’ Benev. Soc. of New 
BOO. CH. DW) oo cdc whee be-bk SEs shoe eFr Hb ode arti weesnnecsr ee eais 

Defendant’s refusal to receive assessments or recognize policy’s valid- 
ity because of alleged misrepresentations does not abrogate policy 
where it is not proved that misrepresentations were actually 
made. Murphy v. Brotherhood of Railroad Trainmen (Mo.)... 


DUES AND ASSESSMENTS. 


Policy being void by reason of materially false statement there could 
be no walid recovery. Travelers’ Protective Ass’n of America v. 
MORRO CGE.) nic cccccvcveccccdeseecdenevesrvincebsvtsoeres occcece 

That insured paid increased assessments. for four years did not 
constitute ratification of amendment of laws estopping beneficiary 
from claiming assessmments were excessive. Supreme Council, 
Catholic Knights of America v. Wathen et al. (Ky.).......... 

After accepting dues and assessments and retaining them until after 
death it was too late for defendant to question authority of bene- 
ficiary to make payments. Allen v. National Council of Knights 
am LaeGies Gf Gecurity CHBR:). .ciccccccccnsosscvecsvvvrsseese ae 

Beneficiary who paid premiums had right to be recompensed from in- 
surance money, though insured had right to change beneficiary 
which he exercised. Sovereign Camp, Woodmen of the World, v. 
Downing et al.—Downing v. Downing et al (MO)........+s0005 

Plea of ignorance of by-laws will be of no avail, where member at- 
tempts to recover premiums paid while engaged in a prohibited 
occupation and collected by society without knowledge that mem- 
ber was so engaged and where there is provision that premium 
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shall be forfeited to fraternity, member may not recover them 

back. Pope et al. vs. Royal Highlanders et al. (Neb.)......... 
Held, insured knew of his ineligibility to membership. Hellman v. Na- 

tional Council of Knights and Ladies of Security (Mo.).......... 


(D) FORFEITURE OR SUSPENSION. 

(747) If insured had actual knowledge of suspension and acquiesced, benefici- 
ary would be bound, though suspension was not strictly in con- 
formity with rules. Kennedy v. Supreme Tent of Knights of 
Maccabees of the World CWORR.).... cccccveccvecvinepoteccesssts 

(750) Member is only liable for assessments regularly and lawfully rade. 
Supreme Council Catholic Knights of America, v. Wathen et al. 
CED cen ch hed ots tcnve’) que Wshs whe iW amines BAe eheeeE beuh ec ke bees 

Premium due August Ist not tendered unti. 6th, policy lapsed, and mem- 
ber was suspended. Conkling v. Knights and Ladies of Secur- 
i At) Pere Perr ee eric Tre ree Terr ery CP rere 4 ee 
Association was liable, since insurer “becoming beneficial’ after the 
30 days restorea him to all previously acquired rights. Brande 
V;: Paso CN. EY ck istics eet cteccvanctebebeansncaweetiosacucts 
Could not preclude recovery where death occurred before member could 
have been suspended Adams v. Sovereign Camp, Woodmen of 
UG | WEGOE. CA ig cc Ve cc k Vie Cis we meliccbqee deeinebevecs Uentene 

(713) Record keeper of local lodge was not agent of insured in paying his 
dues to Supreme Tent. Kennedy v. Supreme Tent of Knights of 
Maccabees of the World (Wash.) ..... cc ceccnccccsccucerccesests 

Immaterial who paid member’s dues so long as they were paid in time. 
Knights of Maccabees of the World v. Patton (Ky.)..........+-+. 
If excess of illegal assessments over legal assessments was sufficient 
to pay all assessments legally assessed against certificate and to 
continue it in force unti} death beneficiaries could recover. Su- 
ne Council, Catholic” Knights of America v. Wathen et al. 
CUED cecatusc inert be ned nseshhd bansmensadensdadtuvennseebestsce ss 

(754) Where stene of the members of local lodge voluntarily form a club 
for purpose of protecting one another against suspension for non- 
payment of dues, reliance on action of the club will not excuse 
defendant. Anderson vs. Knights and Ladies of Security (Kan.). 

(755) In receiving payments of dues and assessments local financier was in 
fact and in law agent of defendant. Allen v. National Council 
of Knights and Ladies of Security (Kan.) .......c.ceeceeeeceeees 

Prompt payment may be waived by local officers. Kennedy v. Su- 
preme Tent of Knights of Maccabees of the World (Wash.)...... 
By-laws may be waived by custom. Kennedy v. Supreme Tent of 
Knights of Maccabees of the World (Wash ).........20eeeeeenee 
On facts stated company did not waive its rights by accepting pre- 
miums. Pavlick v. Supreme Lodge Knights of Pythias (Mo.).... 
Society’s conduct was waiver of its right to thereafter insist on for- 
feiture for failure to make payments within month in accordance 
with contract. Conkling v. Knights and Ladies of Security (Ia.) 
Where. back dues were remitted to society which kept it 30 days with- 
out cbjection, society was bound. Hopper v. Brotherhood of 
American Yeomen (MO.) 0... cccicncevnscesenesecctecccssesseasone 

(761) Beneficiary of member who had been suspended and whose fatal illness 
demonstrated itself after he applied for reinstatement, but before 
he was finally enrolled, could not recover. Honea v. Ainerican 
Council, Na. $7, J. O: U. A: BM. ot Gh. (FORM Ye ccs cccsitences e 

(764) Beneficiary could not recover against local council whose by- laws 
postponed right to benefits. Honea v. American Council, No. 27, 
F. Qo GD, A. BE, CC BL CHM). os cic ccc cccvcctVecswevevatvavece 

Where member defaulted was reinstated on payment of back dues there 
was no abandonment of policy. Hopper v. Brotherhood of 
Amorican Yeomom (MO.) 2... ccccccccnnccccicvcccce ds cnccceadcs 

(765) An injunction order to maintain the status quo, with a bond to secure 
defendant from all loss, in an action by a member against a mu- 
tual benefit insurance society to determine whether he was sub- 
ject to its increased assessments, prevents his suspension with 
forfeiture of his rights, though he had not paid or tendered the 
increased assessment, to which it is subsequently determined he 
is subject, and though he dies pending the action. Evans v. Su- 
preme Council of Royal Arcanum et al. (N. Y.)......-+eeeeeees 

All insured could recover were amounts paid pending consideration ot 
reinstatement. Pavlick v. Supreme Lodge, Knights of Pythias 
CE) Seas ccc eceacienevnwapes agbicoudsssedvavdan Veese ones Ktecoet ‘ 


(E) BENEFICIARIES AND BENEFITS. 
(770) Illegitimate son is an “heir” under statute. Booz et al v. Booz et 
GE: CERO cance even a catge ded sarees oe. ctaeaeeeeet oo kee ee uu hen 
(783) Beneficiary only acquires vested right of member’s death. Grand Lodge 
K. P. of Oklahoma vs. Moore et al. (Okla.).......... wsetececes 
Unless assured had right to change beneficiary, beneficiary acquired 
vested interest. Sovereign Camp, Woodmen of the World, v. 
Downing et al—Downing v. Downing et al. (MO.) ....--+seeeee. 
(784) Rights of party named in written notice as substitute beneficiary can- 
not be defeated by failure of officers of local lodge to call writichn 
notice to attention of lodge until after death of member. Grand 
Lodge K. P. of Oklahoma vs. Moore et al. (Okla.)............ os 
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Method assured took to change beneficiary was sufficient. Sovereign 
Camp, Woodmen of the World, v. Downing et al.—Downing v. 
Se WE WEE. ROD wn chro s 6 0058 and 604005. 00 VR 0s 00d pesesengcense 

Malady known as color blindness so imparied sight that member was 
disabled and unable to continue in train service, constttutes com- 
plete and permanent loss of sight of both eyes within the mean- 
ing of the contract.* Routt vs. Brotherhood of Railhoad Train- 
BRER. (NORD.) ccccecceccccvcecicdcceceesrevecdcvevessncesocee 

Recovery could be had for death of one who was aggressor in a pistol 
fight, but had retired from the conflict at time of shot from 
a bystander causing his death. Eminent ee of Columbian 
Woodmen vs. Howle (Ark.)........+0++ ooccescccvesecseces 

That assured does prohibited thing, does not. absolve insurer, unless 
some causative connection between acts and death be shown. 
Fellers v. Modern Woodmen of America (IOW@).......seeeeeeeee8 

“Disability” means state of being disabled, absence of competent physi- 
cal, intellectual or moral powers, means fitness or the like. Mc- 
Clarence v. Providence Permanent Firemen’s Relief Ass’n (R. L.). 

Wound intentionally made by barber in removing ingrowing hair from 
plaintiff's face was not made by “accidental means.”’ Kendall 
v. Travelers’ Protective Ass’n of America (Ore.).......s+eeeees 

The statute makes domestic as well as foreign companies subject to 
section 6945 which abrogates defense of suicide. Anderson v. 
BMiawourt BemeRt ASW (Os). oss vcccescrevevvecstceecseucsecors 

That members of insured’s family were so ill during time his arm was 
broken that he could not leave long enough to have X-ray 
taken did not relieve him from his obligation to comply with 
Eee Eminent Household of Columbian Woodmen vs. Wicker 
ERED cvccendcaecovgrserveess cicbdodeveseprecoscescsebdessecerees 

Society waived defense as. reservation 4n general ‘terms does not neces- 
sarily negative an intent as to one of many provisions of the 
constitution to which it may possibly apply and the reservation 
being general was controlled by specific acts of insurer. Boaz v. 
Order of Commercial Travelers of America, (ColO.) ......+-+ee00. 

Beneficiaries were not concluded by admisison of assured’s suicide in 
proofs of death where notary filled in answer of his own knowl- 
edge of coroner’s verdict. Vormehr et al. v. Knights of the Mac- 
cabeos of the World (BO) .ncccccoscnccnvccccscccoescnsecascee 

Beneficiary not estopped from denying that member came to death by 
suicide or conclusively bound by admissions in proof of death, 
but was entitled to prove or deny them and show they were made 
as result of error. Zinke v. Knights of Maccabees of the World 
CRAG.) cocicdecccrescccrcscccdecccensvencccsccencerecceeseneseses 

Policy requiring notice within 80 days unless insured wa3 unconscious 
or disabled not breached by insured’s failure to give notice dur- 
ing some 7 days following accident before he became disabled. 
Kendal! v. Travelers’ Protective Ass’n of America (Ore.)....... 

Time within which certificate holder must give notice of accident does 
not begin to run until such time as he has reason to believe that 
injury received will constitute claim. Kaneft v. Mutual Benefit 
Health & Accident Ass’n of Omaha (Ne€D.)......cceeeeeeceeeeves 

Death being due to suicide, beneficiary could recover only one-fifth of 
face value. Eminent Household of Columbian Woodmen v. Free- 
PM “COED 6 ona 05.06.04 6s ONS. 45 HEE OAs 0 oT Oc ea ehotecbeenenee® 

Under provision of by-laws when certificate holder dies within 26 
weeks from receipt of injury from which blood poisoning de- 
velops and causes death, beneficiary is entitled to recover full 
amount specified under section 9 (a) of by-laws. Kaneft v. 
Mutual Benefit Health & Accident Ass’n of Omaha (Neb.). 

Beneficiary though entitled to face value had no interest in benefits 
which accrued prior to assured’s death and they should pass to 
his estate. Knights of -Maccabees of the World v. Patton (Ky.).. 


ACTIONS FOR BENEFITS. 


By-laws contemplated payment to next of kin; the term “legal heirs’ 
not including children only. Pagliuca v. Italian Barbers’ Benev. 
Goce. Of New York (N. ¥.)..cccscccsccccccccesicccvesceseses 
Administrator had the right to maintain action for death benefit. 
Pagliuca v. Italian Barbers’ Benev. Soc. of New York (N. Y.). 
Order may valjdly stipulate that remedies must be exhausted by ap- 
peal to higher tribunal of order, though it may not deprive 
member of right to invoke aid of courts. Honea v. American 
Counci}, No, 37, J. O. U. A. M., et al. (Temn.)....cccccccccees 
Beneficiary in action to recover face value of certificate need not 
tender return of amount received. Zinke v. Knights of Mac- 
CHbOes CC the Wert CREO.) ccc nisicccvdcvvveeciecdeneccevossovecss 
Fact that insured, many years before date of policy, changed his name 
not a defense available to company. Modern Brotherhood of 
America vs. White et al. (Okl]a.). 1... 06cm eecc cece evceeeees woes 
Custom as to paying death benefits would be no defense to subsequent 
claim made against order by another admitted beneficiary. Wil- 
ae M4 a Benevolent State Grand Lodge of South Caro- 
na (8. A PPP eT TET ET LET ERT TEPER TEC LT RT ee 
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(814) 


(815) 
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Under statute insured’s alleged misrepresentations are not available 
as defense unless insurer deposited premiums paid in court. 
Murphy vs. Brotherhood of Railroad Trainmen (Mo.).......... 

Fact that insured, many years before date of policy, changed his name 
not a defense available to company. Modern Brotherhood of 
America vs. White et al. (Okl]@.)......+eeeeeeeeeeees Ueevbevesee 

Suit could be brought in county where subordinate "lodge is in existence. 
Supreme Circle of Benevolence v. Smith (Ga@.).....s.eeeeeeess 

Where constitution required claim to be presented after total recovery 
and authorized benefits for 2 years’ disability, suit fer 32 months’ 
disability, commenced 7 months after refusal of claim brought 
in time, although constitution required suit to be brought within 
6 months. Kendall v. Travelers’ Protective Ass’n of America 
CQRG). ccaeGan ete us ccbeccsn6ebees the saeuebehec tense hekahwes 

Where service was had on treasurer of subordinate lodge who promptly 
reported same and transmitted copy of summons to Grand Lodge, 
service was sufficient. Miller v. Grand Lodge, Brotherhood of 
Railroad: Traimmen (TM1.) .....0ccscccsvcccsecccccesevcscesceceses 

Allegations would have sufficed if there had been proper allegations 
and proof to set up lost policy and prove that husband was 
illegally and wrongfully dropped from lodge and that he tendered 
fees regularly—wife’s complaint which failed to allege that she 
was beneficiary in lost policy did not state cause of action, wife 
not bringing it as administratrix, Phillips v. National Ccuncil 
of Junior United American Mechanics (N. C.)......eseeeeeeeees 

Insured’s alleged abandonment of policy is not available unless pleaded. 
Murphy v. Brotherhood of Railroad Trainmen (Mo.)............ 

Where defendant did not plead and prove that certificate was fraternal 
it fell within laws governing ordinary life policies. Murphy 
v. Brotherhood of Railroad Trainmen (MO0.).........00-eeeeeee8 

If insurer desires benefit of defense of suicide or other defense cx- 
empt, it must plead facts relating to its organization, method, 
and purpose of doing business with copy of license issued by 
Superintendent of Insurance does not relieve necessity of putting 
fraternal character of defendant in issue. Bondurant v. Brother- 
hood of American Yeoman (MO.) ..cccccccicccccccvcctiesessccece 

Fraternal certificate does not purport to insure for term and should 
not follow code applicable to policies for term. Locomotive En- 
gineers’ Mut. Life & Accident Ins. Ass’n v. Hughes (Ala.).... 

Complaint was sufficient where it alleged facts from which reliance on 
custom could be inferred. Kennedy v. Supreme Tent of Knights 
of Maccabees of the World (Wash.).........c.cceceecveees web oe 

Plaintiff's allegation that he had complied with all terms of policy 
sufficient under direct provisions of statute—failure to give notice 
was excused by physical disability. Kendall v. Travelers’ Pro- 
testive Agi G6 AMOTtOR (COR) 6 nccccenedcscnccsdnriogacoccocs 

Where defendant admits deceased was member in good standing, but 
alleges a forfeiture, burden of proof is on defendant. Eminent 
Household of Columbian Woodmen vs. Howle CAFR.) oc cdccccccecs 

Where defense is suicide, burden is on insurer—where beneficiary 
forwards an ex parte statement of acting coroner that death was 
caused by suicide, same was not sufficient to cast upon beneficiary 
burden of proving that insured did not commit suicide. Modern 
Brotherhood of America vs. White et al. (Okla.).......s.eeeeee8 

Burden of showing excess of illegal assessments over legal assess- 
,ments sufficient to pay all that could have been legally assessed 
against insured in lifetime and continued certificate in force was 
on plaintiffs. Supreme Council. Catholic Knights of America v. 
Warmen. 6: Ml. CR is ied oc dobecvctntkesncene bibs maces adeskieee’s 

Burden of affirmative defense of suicide is on insurer. ‘Vormehr et al. 
v. Knights of the Maccabees of the World (Mo.)...........s.0+. 

Defendant has burden of establishing affirmative defenses that policy 
was canceled for ee Murphy v. Brotherhood of 
Makirond Pramges: CHG) 2 icncccvvvtepvpessesvasesreansecese 

It must be shown that association possesses essential qualifications” of 
fraternal benefit society and is licensed to do business in state 
and burden is on one asserting that fact. Sovereign Camp, Wood- 
men of the World, v. Downing et al.—Downing v. Downing et 
al (Mo.) 

Burden of showing death was due to excepted cause was on “{neurer. 
Fellers v. Modern Woodmen of America (Iowa)............se005- 


Statute providing that where policy refers to constitution and by-laws 
it is part of contract and shall not be admissible in evidence, 
unless copy be attached, applies to insurance companies and not 
to beneficial associations. Lafferty v. Supreme Council Catholic 
REO: TOR. RAPD: CHS i clinches wus bo cenceschbcsbsqshaete bedankt 

Not erorr to admit evidence of custom of local officers. ‘Alen v. Na- 
tional Council of Knights and Ladies of Security (Kan.)........ 

Testimony of order’s custom as to payment of death benefits properly 
excluded as irrelevant. Williams v. Working Benevolent State 
Grand Lodge of South Carolina (S. C.)........ccceececeeces 

Testimony regarding plaintiff's suffering inadmissible. Kendall v. Trav-. 
elers’ Protectve Ass’n of America (Ore.).........eeee05 oe 
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(819) Failure to pay assessments was due to neglect of member. Anderson 
vs. Knights and Ladies of Securities (Kan.)........ 

Evidence insufficient-to show that association had complied ‘with fra- 
ternal laws of Missouri, so that assured could change beneficiary 
at will Sovereign Camp, Woodmen of the World, v. Downing 
ct al.—Downing v. Downing et al. (Mo) 

Evidence insufficient to support jury’s finding that insured made full 
and fair disclosure as to consulting physician. Rowell v. Women’s 
Cathglic Order of Foresters (Wis.) 

Not enoug™ that insurer showed a state of facts equally consistent ‘with 
claim that injury is proximately due to a hazardous employment 
excepted from contract as with some other cause. Fellers v. 
Modern Woodmen of America (Iowa) 

Not error for trial court to submit question as to whether or not local 
council had authority to waive conditions and warranties where 
it was within its power to do so. National Council of Knights 
and Ladies of Security vs. Fowler (Okla.).:.... ecesccees 

It was for jury as to whether deceased was killed after. having retired 
from a pistol fight in which he was aggressor. Eminent House- 
hold of Columbian Woodmen vs. Howle (Ark.).. 

Question for jury whether decedent’s dues were paid in compliance 
with laws of order. Knights of Maccabees of the World v. Pat- 
ton (Ky.) 

Where laborer was killed when he bécame lineman for an electric rail- 
road in repairing trolley wire when another servant fell, struck 
him and caused him to fall to ground from platform wagon, re- 
sulting in his death, whether death was due to an excepted 
cause was for jury. Fellers v. Woodmen of America (Iowa).... 

Whether insured committed suicide was for jury. Vormehr et al. 
Knights of the Maccabees of the World (Mo.) 

The court to say whether plaintiff had made case warranting recovery 
of his entire payments, order having dropped him from member- 
ship Pavlick v Supreme Lodge of Pythias (Mo.) 

Whether insured had knowledge of suspension and acquiesced was a jury 
question. Kennedy v. Supreme Tent of Knights of Maccabees 
of the World (Wash.) 

Jury question whether injury was accidental within policy. 

Travelers’ Protective Ass’n of America (Ore.) 

Proper to instruct that unless member drew his pistol and was attempt- 
ing to shoot witness or inflict great bodily injury upon him, jury 
should find for plaintiff. Eminent Household of Columbian 
Woodmen vs. Darden (Ark.).........++. 

Instruction as to suicide was not erroneous. Vormehr et ‘al. v. Knights 
of the Maccabees of the World (Mo.) 

Instruction respecting provision of by-laws that payment of back dues 
and assessments constitute a warranty that member’s health is 
good could not prejudice defendant. Allen v. National Council of 
Knights and Ladies of Security (Kan.) 

Refusing requested instructions that defendant’s constitution and by- 
laws were binding on plaintiff, held erroneous Kendall v. Trav- 
elers’ Protective Ass’n of America (Ore.) 

(828) Where jury returned verdict for amount of certificate with interest and 
court, without having verdict corrected, renders judgment for 
amount with 6 per cent from date of death, there was no error or 
irregularity. Allen v. National Council of Knights and Ladies of 
Security (Kan.) 








